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RALPH  W.  KIBBEE 

a  witness  called  by  and  on  behalf  of  the  defendant 
Himmelfarb,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     What  is  your  name? 

The  Witness :     Ralph  W.  Kibbee. 

The  Clerk:     Your  address? 

The  Witness:     1132  North  Highland  Avenue. 

Mr.  Katz:  May  I  at  this  time,  if  the  Court 
please,  hand  to  the  Court  for  information  and  guid- 
ance a  schedule  that  has  been  prepared? 

The  Court:  A  copy  of  which  you  have  handed 
to  Government  counsel? 

LIr.  Katz :  A  copy  of  which  I  have  handed  to 
Government  counsel. 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Kibbee,  what  is  your  business  or  occupa- 
tion? 

A.     I  am  a  certified  public  accountant. 

Q.  Are  you  licensed  to  practice  as  a  certified 
public  accountant  in  the  State  of  California  ? 

A.     I  am. 

Q.  How  long  have  you  been  engaged  in  the  prac- 
tice as  a  certified  public  accountant  in  this  state  ? 

A.     About  10  years. 

Q.  Are  you  licensed  to  practice  before  the  Treas- 
ury Department  of  the  United  States  ? 

A.     I  am. 

Q.  Are  you  a  member  of  any  professional  socie- 
ties or  associations? 
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A.  I  am  a  member  of  the  California  State 
Society  of  Certified  Public  Accountants. 

Q.  As  a  certified  pu])lic  accountant,  have  you  pre- 
pared income  tax  returns  ?  A.     I  have. 

Q.  Have  you  prepared  such  returns  on  both  a 
calendar  and  a  fiscal  year  basis? 

A.     Yes. 

Q.  Have  you  prepared  income  tax  returns  on 
both  cash  and  accrual  basis'?  A.     Yes. 

Q.  Have  you,  as  a  certified  public  accountant, 
verified  and  audited  returns  prepared  by  others  ? 

A.     Yes,  I  have. 

Q.  Mr.  Kibbee,  I  place  before  you  Exhibits  4,  5, 
6,  GG  and  HH.  I  will  ask  you  to  look  at  Exhibit  4, 
which  is  a  photostatic  copy  of  the  original  returns 
of  the  defendant  Phillip  Himmelfarb  for  the  calen- 
dar year  1944.  I  will  ask  you  if  you  have  seen  that 
exhibit  prior  to  taking  the  stand  in  this  case  ?  [1206] 

A.     I  have. 

Q.  I  will  ask  you  if  you  also  saw  a  copy  of 
Exhibit  6  prior  to  the  time  that  you  say  Exhibit — 
I  will  withdraw  that.   I  am  referring  to  E'xhibit  4. 

A.     I  did  see  a  copy  of  this  before. 

Q.  I  will  ask  you  to  look  at  Exhibit  6,  which  is 
a  photostatic  copy  of  the  original  joint  venture 
return  of  the  defendants  Phillip  Himmelfarb  and 
Sam  Ormont  for  the  fiscal  year  May  1st,  1944  to 
April  30,  1945.  I  will  ask  you  if  you  saw  that  ex- 
hibit prior  to  the  time  that  you  took  the  stand  in 
this  case?  A.    I  did. 
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Q.  I  will  ask  you  whether  or  not  you  saw  a  copy 
of  this  exhibit  prior  to  the  time  you  saw  Exhibit  6? 

A.     I  did. 

Q.  I  will  now  direct  your  attention  to  the  photo- 
static copy  of  the  income  tax  return  for  the  defend- 
ant Phillip  Himmelfarb  for  the  year  1945,  which  is 
Exhibit  GG.  I  will  ask  you  whether  or  not  you  saw 
a  copy  of  that  exhibit  prior  to  the  time  you  took  the 
stand  in  this  case*?  A.     I  did. 

The  Court:     And  HH? 

The  Witness :     Yes,  sir,  and  HH. 

Q.     (By  Mr.  Katz)  :     And  5? 

A.     And  5,  yes,  sir.  [1207] 

Q.  Ml'.  Kibbee,  have  you  computed  the  income 
tax  for  the  1944  return — that  is  Exhibit  4 — based 
upon  the  income  reported  and  the  deductions  taken 
in  that  return?  A.     I  have. 

Q.  Is  the  income  tax  as  shown  on  that  return, 
Exhibit  4,  based  upon  the  income  reported  and  de- 
ductions taken  in  such  return,  true  and  correct? 

A.     It  is. 

Ml'.  Strong:  I  oliject  to  that,  your  Honor.  It 
calls  for  a  conclusion. 

The  Court:     Yes.   This  is  opinion  evidence. 

Mr.  Strong:     On  a  matter  of  law. 

The  Court :  The  same  class  of  evidence  that 
Mr.  Eustice  gave. 

Mr.  Strong:  Your  honor  indicated  the  tax  due 
was  a  matter  of  law. 

The  Court:  His  opinion  on  calculations  are  a 
matter  of  law.  [1208] 
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Q.  (By  Mr.  Katz)  :  Have  you  computed  the 
income  tax  on  the  1945  return  for  the  defendant 
Phillip  Himmelfarb,  which  is  Exhibit  GG,  based 
upon  his  income  reported  and  deductions  taken  in 
such  return?  A.     I  have. 

Q.  Is  the  income  tax  shown  on  that  return  GG, 
as  based  upon  the  income  therein  shown  and  the 
deductions  therein  taken,  true  and  correct? 

A.     It  is. 

Q.  Is  the  amount  that  is  shown  on  the  joint 
venture  return,  Exhibit  6,  reported  as  income  in  the 
1945  returns  filed  for  the  defendant  Phillip  Himmel- 
farb and  Ruth  Himmelfarb,  his  wife? 

A.     It  is. 

Q.  Have  you  recomputed  the  1944  return  of  the 
defendant  Phillip  Himmelfarb  by  allocating  a  part 
of  the  income  from  the  joint  venture  reported  in  the 
1945  return,  Exhibit  GG,  to  the  1944  return, 
Exhibit  4?  A.     I  have. 

Q.  Has  the  amoimt  that  you  allocated  to  the  1944 
return  been  added  to  the  net  income  shown  in  the 
1944  return  as  filed?  A.     I  have. 

Mr.  Strong:  Objected  to,  your  Honor.  It  is 
indefinite  and  doesn't  say  what  amount.  I  don't 
know  what  we  are  talking  [1209]  about  here. 

Mr.  Katz:  It  is  preliminary,  that  question,  your 
Honor. 

The  Court:  He  is  coming  up  to  that.  That  is 
what  he  is  getting  at. 

Mr.  Strong:     All  right. 

Mr.  Katz :     May  I  have  the  answer  ? 

The  Court:     He  has.   This  is  on  his  calculation? 
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Mr.  Katz:     Yes,  your  Honor. 

Q.  What  is  the  amount  that  you  added  to  the 
1944  return  in  such  recomputation  ? 

Mr.  Strong:  Objected  to  on  the  ground  there  is 
no  proper  foundation  laid  for  his  adding  any 
amount.  There  is  no  showing  what  sums  should  or 
should  not  be  taken,  even  on  the  basis  of  the  defend- 
ant's story.  If  he  just  picks  an  amount  of  thin  air 
it  doesn't  mean  anything. 

The  Court:     This  is  preliminary. 

Mr.  Strong:  He  is  getting  to  the  figures,  now, 
your  Honor. 

The  Court:  I  know  he  is  getting  to  the  figures, 
but  obviously  what  he  is  doing  is  taking  the  calcula- 
tions on  the  basis  that  Mr.  Eustice  allocated  the 
return  for  that  year. 

Mr.  Katz :     Not  precisely,  your  Honor. 

Mr.  Strong:     That  is  the  point. 

Mr.  Katz:  The  testimony  will  establish  where 
he  gets  the  figures.  Eustice 's  testimony  did  not  come 
in  as  against  us  and  I  am  not  using  the  figure  that 
Mr.  Eustice  used  and  the  [1210]  testimony  will  es- 
tablish where  the  figure  came  from. 

The  Court :  This  is  all  opinion  evidence  and  it  is 
a  matter  of  calculations  and  all  of  these  are  hypo- 
theses and  sooner  or  later  the  jury  are  going  to  have 
to  determine,  in  the  event  the  case  gets  to  them, 
whether  or  not  the  hypotheses  are  correct.  That  is 
to  say,  the  assumption  that  such  and  such  was  his 
income  or  was  not  his  income. 

The  question  was,  what  was  the  figure  ? 
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The  Witness :     The  figure  was  $13,641.11. 

Q.  (By  Mr.  Katz) :  Where  did  you  get  that 
figure,  Mr.  Kibbee? 

A.  That  figure  was  determined  as  being  the  addi- 
tion to  the  income  for  the  year  1944  for  Count  2  of 
the  indictment  and  the  bill  of  particulars. 

Q.  How  did  you  arrive  at  that  amount  that  you 
have  just  stated,  $13,641.11  from  Count  2  of  the 
indictment  and  bill  of  particulars  ? 

A.  I  arrived  at  that  amount  by  subtracting  from 
the  total  amount  shown  in  the  Inll  of  particulars  as 
belonging  to  the  year  1944  a  total  of  $18,252.65, 
deducting  from  that  amount  the  amount  shown  on 
the  defendant's  1944  personal  income  tax  return  of 
$4611.54,  the  difference  being  the  amount  that  the 
Government  has  added  to  his  net  income. 

Q.  And  is  that  amoimt  that  you  arrived  at  by 
that  computation  the  amount  that  is  shown  in  the 
indictment  as  being  [1211]  the  net  income  in  Count 
2  for  the  defendant  Phillip  Himmelfarb  for  the 
year  1944'?  A.     It  is. 

Q.  What  is  the  total  amount  of  the  tax  as  recom- 
puted by  you  and  calculated  on  the  basis  of  the  net 
income  as  shown  on  the  1944  return,  plus  the  addi- 
tional amount  of  $13,641.11? 

A.     That  total  tax  is  $5843.91. 

Q.  Did  you  recompute  the  1945  return  filed  by 
the  defendant  Phillip  Himmelfarb  on  the  basis  of 
the  net  income  as  shown  on  that  return,  less  the 
deduction  of  the  amount  of  $13,641.11  which  you 
allocated  to  the  year  1944?  A.     I  did. 

Q.     What  is  the  total  amount  of  the  tax  as  recom- 
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puted  by  you  upon  the  basis  of  the  net  income  as 
shown  in  the  1945  return,  less  the  amount  of  $13,- 
641.11  as  allocated  to  1944? 

A.     A  total  tax  is  $1881.85. 

Q.  What  is  the  total  amount  of  the  tax  for  the 
years  1944  and  1945  as  shown  liy  the  returns  for 
these  years  as  filed  by  the  defendant  Phillip  Him- 
melfarb?  A.     $8891.97. 

Q.  What  is  the  total  amount  of  the  tax  for  the 
years  1944  and  1945  as  recomputed  by  you  upon  the 
addition  of  the  $13,641.11  to  1944  and  the  deduction 
of  that  amount  from  1945? 

A.     The  total  recomputed  tax  is  $7725.78.  [1212] 

Q.  Mr.  Kibbee,  what  is  the  difference  in  dolhirs 
raid  cents  between  those  two  totals  ? 

A.     $1166.19. 

Q.  With  respect  to  the  returns  for  the  years 
1944  and  1945,  as  filed,  does  that  amount  which  you 
have  just  given  as  the  difference,  represent  an  over- 
payment or  an  underpayment  hj  the  defendant? 

Mr.  Strong:     This  is  still  opinion,  your  Honor? 

The  Court:  This  is  still  opinion,  on  the  assump- 
tion that  the  calculations  were  according  to  this  wit- 
ness' calculations. 

A.     It  represents  an  overpayment. 

Q.  (By  Mr.  Katz)  :  Mr.  Kibbee,  following  the 
same  methods  of  valuation  and  calculation  for  Ruth 
Himmelfarb's  returns,  would  the  tax,  as  recom- 
puted, be  substantially  the  same  as  for  the  defend- 
ant Phillip  Himmelfarb? 

A.     It  would  be  substantially  the  same,   except 
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for  a  minor  differential  represented  by  an  addi- 
tional exemption,  or  a  one  less  exemption  on  the 
pai-t  of  the  wife. 

Q.  Would  such  recomputation  for  Ruth  Him- 
melfarb,  including  the  variation  by  reason  of  the 
exemption,  result  in  an  overpayment  in  the  same 
manner  as  you  testified  in  respect  to  the  defendant 
Phillip  Himmelfarb? 

A.     It  would  still  result  in  an  overpayment. 

Q.  How  much  would  the  total  overpayment 
amount  to  for  [1213]  both  the  defendant  Phillip 
Himmelfarb,  and  Ruth  Himmelfarb,  his  wife  ? 

A.  Approximately  double  the  $1166.19,  except 
for  the  minor  variation. 

The  Court:  Excuse  me  just  a  moment.  I  will 
have  to  take  a  short  recess.  You  will  remain  in  the 
box.  [1214] 

The  Couit:    Usual  stipulation? 

Mr.  Strong:     So  stipulated. 

Mr.  Katz:    So  stipulated,  your  Honor. 

Mr.  Kobnett:     Yes.  your  Honor. 

The  Court:    Proceed. 

0.  (By  Mr.  Katz)  :  Mr.  Kibbee,  you  have  pre- 
pared a  set  of  schedules  showing  the  computations 
you  have  just  testified  to?  A.    Yes. 

Q.  And  those  are  the  schedules  that  I  have  pre- 
sented to  Court  and  counsel  in  this  case? 

A.     Yes. 

Q.  Have  you  recomputed  the  returns  for  the 
calendar  years  1944  and  1945  utilizing  a  figure  as 
an  addition  to   1944  and  a   deduction   from   1945 
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wfaidi  is  other  and  different  from  the  amount  used 

in  the  reeomputation  you  hare  just  testified  to  f 

A-    I  haTe. 

The  Conri:  By  the  war,  Mr.  Enstiee's  eakida- 
tioie  were  marked  for  identifieation,  weren't  they! 

Mr.  Strong:    Yes,  yoor  Honor. 

The  Court:  These  shoold  be  mailed  ?j?  well  so 
that  the  re«)rd  wiH  know  what  ire  are  talking 
about.  This  one  yon  testified  about  a  few  moniaits 
ago  win  be  KK  and  the  one  just  handed  to  Court 
and  coDUid  wiU  be  LL  for  identification.  [1215] 

(The  documents  referred  to  were  marked 
Defendant's  Exhibits  KK  and  LL  respeeti^ely 
for  identifieatiosL) 

Q.  (By  Mr.  Katz):  Mr.  Kibbee.  what  figure 
did  you  use  in  the  reeomputation  last  mentioned  f 

A.  I  took  the  amount  of  the  joint  venture  share 
of  the  profits,  which  was  distributed  to  Phillip 
Himmelferb  and  aDoeated  that  upon  the  basis  of 
the  number  of  days  that  the  joint  venture  was  in 
existenee  during  the  year  1945  and  the  ninnber  of 
days  that  the  joint  venture  was  in  existence  during 
the  year  1944.  Such  fractional  apportionment 
amounts  to  245  days  of  the  joint  venture's  fiscal 
year  falling  within  the  calendar  year  1944  and  120 
days  of  the  joint  venture's  fiscal  year  falling  in  the 
calendar  year  1945.  The  fractions  therefore  are 
245/365  falling  in  the  calendar  year  1914  and  120 
365  faDing  in  the  calendar  year  1945. 
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Q.  Ou  the  basis  of  the  apportionment  of  the 
sliare  of  the  joint  venture  reported  by  defendant 
Phillip  Himmelfarb  falling  within  the  year  1944, 
being  as  you  stated  245/365,  what  is  the  figure  so 
arrived  at?  A.    $11,979.63. 

The  Court:  That  is  245/365  of  the  total  reported, 
is  that  right? 

The  Witness :    That  is  right,  sir.  [1216] 

Q.  And  what  is  the  total  amount  of  the  tax  as 
recomputed  by  you,  on  the  basis  of  the  net  income 
as  shown  in  the  1944  return,  plus  the  additional 
amount  of  $11,979.63,  which  represents  the  frac- 
tional interest  or  share  allocated  to  1944? 

A.     That  total  tax  is  $5005.59. 

Q.  What  is  the  total  amount  of  the  tax  as  re- 
computed b}^  you,  on  the  basis  of  the  net  income  as 
shown  on  the  1945  return,  less  the  amount  of  $11,- 
979.63  allocated  to  the  year  1944  as  the  fractional 
share  falling  within  that  year? 

A.     That  tax  amounts  to  $2,454.39. 

Q.  What  is  the  total  amount  of  the  tax  for  the 
years  1944  and  1945  as  recomputed  by  you,  on  the 
basis  of  allocating  the  fractional  shares  for  the  year 
within  which  they  fall  ? 

A.  The  total  recomputed  tax  for  both  years  to- 
gether would  be  $7,459.98. 

Q.  What  is  the  difference  in  dollars  and  cents 
between  the  total  as  so  recomputed  by  you,  the  last 
recomputation  you  testified  about,  and  the  sum  of 
$8891.97,  which  you  testified  was  the  total  tax  for 
1944  and  1945,  as  those  returns  were  filed? 

A.     Such  difference  is  $1431.99. 


vs.  United  States  of  America  1277 

(Testimony  of  Ralph  W.  Kibbee.) 

Q.  With  respect  to  the  returns  for  the  years 
1944  and  1945,  as  filed,  does  the  difference  of 
$14,031.99 

A.     Correction,  please.    $1431.99. 

Q.     $1431.99  represent  an  overpayment  or  an 

under  [1217]  payment "? 

A.     It  represents  an  overpayment. 

Q.  Following  the  same  method  of  computation 
and  calculation  for  Ruth  Himmelfarb's  returns  for 
the  year  1944  and  1945,  as  you  followed  in  the  com- 
putation just  testified  to,  would  such  recomputation 
be  the  same  as  for  the  defendant  Phillip  Himmel- 
farb's return*? 

A.  It  would  be  substantially  the  same  except  for 
the  minor  di:fferential  which  arises  by  the  fact  that 
Ruth  Himmelfarb  has  only  one  dependent  as 
against  Phillip  Himmelfarb's  two. 

Q.  Would  such  recom|3utation  for  Ruth  Him- 
melfarb, on  the  basis  just  testified  to,  including  the 
minor  variations  you  have  referred  to,  result  in  an 
overpayment  by  her  in  the  same  manner  as  it  does 
in  the  recomputation  made  for  the  defendant 
Phillip  Himmelfarb'? 

A.  It  would  result  in  the  same  type  of  over- 
payment. 

Q.  How  much  would  that  total  overpayment 
amount  to  for  both  defendant  Phillip  Hinunelfarb 
and  his  wife,  on  the  basis  of  the  recomputation  just 
testified  to?  .        . 

A.  Substantially  double  the  amoimt  of  $1431.99, 
except  for  the  minor  variation. 
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Q.  Did  you  have  prepared  a  set  of  schedules 
showing  the  recomputation  you  just  testified  to? 

A.    I  have.  [1218] 

Q.  And  those  are  the  schedules  which  have  been 
handed  to  counsel  and  the  Court,  marked  Defend- 
ant's No.  LL?  A.    Yes. 

Q.  Mr.  Kibbee,  at  my  request  have  you  totaled 
these 

A.  Just  one  minute,  please,  to  compute  this.  If 
counsel  please  I  would  like  to  take  out  a  few  min- 
utes to  verify  the  year  1945.  I  can  testify  with 
relation  to  the  year  1944. 

Q.  What  do  you  require  to  complete  your  com- 
putation for  the  year  1945"? 

The  Court:    Computing  what? 

Mr.  Katz:     Computing  the  total  of  the  checks. 

The  Court:    Exhibit  II? 

Mr.  Katz:  Exhibits  II  and  Exhibit  J  J,  if  the 
Court  please. 

The  Court:     All  together? 

Mr.  Katz:    No,  separately. 

The  Witness:  II  is  complete,  sir.  J  J  I  still 
require  a  few  moments  on.  [1219] 

The  Court :    Go  ahead  and  compute  it. 

The  Witness  (making  calculation) :    I  am  ready. 

Q.  (By  Mr.  Katz):  Mr.  Kibbee,  what  is  the 
total  of  the  checks  comprising  Exhibit  II  for  iden- 
tification? A.     $631.20. 

Q.  Do  the  returns  of  Phillip  Himmelfarb  and 
Ruth  Himmelfarb  for  the  year  1944  show  a  tax 
withhold  ?  A.     It  does ;  they  both  do. 
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Q.  What  is  the  total  amount  of  the  tax  withhold 
shown  on  the  two  returns  for  1944? 

A.  $356  on  one  return  and  $434.80  on  the  other 
return. 

Q.  Have  you  added  the  withhold  of  those  tw^o 
returns  to  the  amount  of  $631.20,  which  is  the  total 
of  Exhibit  II  for  identification'?  A.     I  have. 

Q.  What  is  the  total  result  of  adding  the  $631.20 
and  the  two  withholds  shown  in  the  1944  returns  *? 

A.     $1422  even. 

Q.  I  will  ask  you  now  to  look  at  the  tax  returns 
for  the  year  1944  and  state  whether  or  not  that 
amount  of  $1422  is  the  total  tax  shown  by  those 
two  returns.  A.     It  is. 

Mr.  Katz:  At  this  time,  if  the  Court  please,  w^e 
offer  into  evidence  the  checks  payable  to  the  Col- 
lector of  Internal  [1220]  Revenue  marked  for 
identification  as  II. 

Mr.  Strong:  If  counsel  will  state  that  these  are 
the  checks  in  payment  of  the  tax  I  will  accept  his 
word  for  it.  I  don't  want  to  waste  time  check- 
ing it. 

Mr.  Katz:    Those  were.    I  have  been  so  advised. 

Mr.  Strong:  Then  I  have  no  objection  on  that 
basis. 

The  Court:    Admitted  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  II.) 

Q.  (By  Mr.  Katz) :  Mr.  Kibbee,  have  you 
totaled  the  checks  comprising  Exhibits  JJ  for 
identification?  A.     I  have. 
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Q.  Will  you  state  what  the  total  amount  is  of 
the  checks  comprising  Exhibits  JJ? 

A.     $14,406.94. 

Q.  Do  the  returns  of  the  defendant  Phillip 
Himmelfarb  and  his  wife  Euth  Himmelfarb  show 
a  withhold  on  the  1945  returns?  A.     They  do. 

Q.  And  what  is  the  total  amount  of  such  with- 
hold, or  what  are  the  separate  amounts  shown  on 
each  return? 

A.  The  separate  amounts  are  $837.30  and 
$837.29. 

Q.  Have  you  added  the  amount  shown  on  the 
returns  for  the  year  1945  as  tax  withheld  to  the 
total  of  the  checks  comprising  [1221]  Exhibit  JJ 
for  identification?  A.     I  have. 

Q.  What  is  the  total  you  arrived  at  by  such 
addition?  A.     $17,081.53. 

Q.  I  will  ask  you  to  look  at  the  total  tax  shown 
on  the  1945  returns  for  the  defendant  Phillii)  Him- 
melfarb and  his  wife  and  state  whether  or  not  the 
amount  of  tax  so  shown  is  the  amount  you  have 
just  stated  as  the  total  of  the  checks  plus  withhold. 

A.  The  amount  of  tax  shown  on  the  two  returns 
totaled  $16,751.93,  a  difference  of  $329.60  as  against 
the  amount  of  checks  and  withholding  in  Exhibit 
J  J.  There  is  a  mathematical  error  some  place  that 
cannot  be  seen  for  the  moment.  The  payments 
total  $329.60  more  than  the  amount  of  the  tax  as 
shown  combined.  [1222] 

Mr.  Katz:  If  the  Court  please,  we  offer  in  evi- 
dence Exhibit  JJ  for  identification. 
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Mr.  Strong:  We  object  to  that,  your  Honor. 
Of  course,  there  is  this  error  of  $300  and  some  odd 
dollars  which  has  not  been  computed  in  the  1944 
return.  I  don't  know  what  it  has  to  do  with  in  this 
case,  if  anything.  Possibly  in  payment  of  some- 
thing else.  We  object  upon  the  ground  that  no 
proper  foundation  has  been  laid  for  Exhibit  JJ. 

The  Court:  No  proper  foundation.  Objection 
sustained. 

Q.  (By  Mr.  Katz) :  Mr.  Kibbee,  will  you  please 
take  a  look  at  the  returns  for  the  year  1945,  and 
please  state  whether  or  not  those  returns  have  a 
stamp  showing  pajTuent. 

Mr.  Strong:  I  will  stipulate  that  they  have, 
your  Honor. 

Mr.  Katz:  Is  it  stipulated  that  the  payment  of 
tax  has  been  paid  as  shown  on  those  returns'? 

The  Court:  If  it  is  stamped  as  paid,  it  was 
paid. 

The  Court:  I  think  that  was  the  stipulation 
made  previously  in  the  trial. 

Mr.  Katz :    Yes. 

The  Court:  But  that  was  not  the  basis  of  my 
sustaining  the  objection,  because  no  foundation  has 
been  laid.  This  witness  is  purely  an  opinion  wit- 
ness. There  is  no  foundation  laid,  because  there  is 
no  testimony  that  these  were  actually  used  in  pay- 
ment of  the  tax.  [1223] 

Mr.  Katz:  Except,  it  was  payable  to  the  Col- 
lector of  Internal  Revenue,  and  I  can't  for  the 
moment  explain  the  overpayment.  No  further 
questions.     Cross-examine. 
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Cross-Examination 
By  Mr.  Strong: 

Q.  When  were  yon  first  retained  in  connection 
with  tliis  case,  Mr.  Kibbee?  A.     Yesterday. 

Q.  That's  the  first  time  you  had  anything  to  do 
with  these  income  tax  returns,  or  the  matters  you 
have  testified  to?  A.     That  is  right. 

Q.     As  I  understand  it,  what  you  have  testified 
to,  all  your  calculations  were  based  upon  this  docu- 
ment in  evidence  here,  which  is  Government's  Ex- 
.hibit  4,  is  that  riglit?    That's  Phillip  Himmelfarb's 

1944  return?  A.     That  is  right. 

Q.  Then  you  used  Government's  Exhibit  5, 
w^hich  is  Ruth  Himmelfarb's  1944  return? 

A.     That  is  right. 

Q.  Then  you  used  Government's  Exhibit  6, 
which  is  the  fiscal  year  return  for  both  Ormont  and 
Himmelfarb?  A.     That  is  right. 

Q.  Then  you  also  used  this  document  which  has 
been  marked  Defendant's  Exhibit  GG,  which  is  the 

1945  return  for  Phillip  Himmelfarb?  [1224] 
A.     That  is  right. 

Q.  Then  you  used  this  document  marked  HH, 
which  is  the  1945  return  for  Ruth  Himmelfarb? 

A.     Right. 

Q.  Did  you  have  any  discussions  regarding 
these  matters  with  Mr.  Phillip  Himmelfarb,  or  Mrs. 
Ruth  Himmelfarb?  A.     No. 
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Q-  So  you  don't  kr'^^'  ^^  tout  own  kno'srl-ed^ 
whether  anv  of  the  fig  :   f?tate«ie!its  in  tbese 

retume  are  true,  or  aren't  true  I 

A.     That  is  rig:ht. 

Q.  You  just  took  them  as  they  are  dMMm,  aiad 
vou  assumed  they  would  be  tru-^  tii^  so 

reported?  A.     That  is  right 

Q.  Then  you  simply  did  a  mather  '  ^  '  ''  - 
tion,  as  you  testified  to?  A.     " 

Q-     Based  upon  these  asBuiiipt-:...-^.r  ;.  -in- 

dicated ?  A.     Correct 

Q-     You  have^  in  your  s^hed  i         vj. 

testimony,  assumed  that  ii 

from  the  1945  reported  income,  and  added  Hiei    " 
the  1944  income,  you  would  get  drfferent  results? 

A.     Eight. 

Q.  You  don't  know,  as  a  matter  of  fact  wheiher 
any  of  [1225]  these  sums  came  from  one  yeai-  or 
the  other;  you  are  just  basing  your  answer  on  the 
returns  themselves?  A.    That  is  right. 

Q.  That  is  correct  for  the  345/365ths-  which  is 
the  number  of  days;  you  just  split  up  arbitr-arfly? 

A.  Not  arbitrarily.  That  is  an  aeeept-ed  matter 
of  dividing  the  inetnne,  whesre  the  details  are  not 
known  or  when. 

Q.  You  took  345  days,  which  was  the  1944  por- 
tion you  found,  and  you  t'-  '•:  '\  -t  portion  from  the 
entire  fiscal  year  return!  A.     That  is  right. 

Q.     That,  you  say,  is  ihe  accepted  method? 

A.     Right. 
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Q.  When  you  made  all  these  computations,  how 
mucji  tax  was  overpaid  and  underpaid,  and  every- 
thinp-  else,  which  vou  testified  to,  that  all  assumes 
certain  matters  are  true?  A.     That  is  right. 

Q.     But  you  have  no  knowledge  of  that? 

A.     Correct. 

Q.  Let  me  ask  you,  if  the  sum  of  $11,979.63, 
which  you  allocated  to  the  year  1944  for  Phillip 
Himmelfarb,  as  part  of  the  joint  venture  sum  of 
$70,000  odd  thousand  dollars,  if  that  was  earned 
in  1944,  and  if  that  was  added  to  the  sum  he  re- 
•  ported  of  $4611.54,  then,  isn't  it  true,  if  that  was 
earned  on  a  calendar  year  basis  that  should  have 
been  reported  in  his  [1226]  1944  return,  in  the 
sum  of  $16,091.17,  shown  on  your  schedule? 

Mr.  Katz :  Objected  to,  if  the  Court  please.  That 
is  now  calling  for  a  question  of  law  which  the  Court 
must  determine. 

Mr.  Strong:  Same  opinion  that  they  have  been 
asking  him  all  morning,  your  Honor. 

The  Court:  No,  it  isn't  the  same  opinion  they 
have  been  asking  him  all  morning.  It  is  so  obvious 
I  do  not  know  why  there  should  be  any  question 
about  it.   The  objection  is  sustained. 

Mr.  Strong:  You  mean  the  answer  is  obvious, 
your  Honor?  It  is  obvious  I  won't  ask  any  ques- 
tions to  get  at  it  then. 

The  Court:  The  witness  is  offered  solely  as  an 
expert  witness  on  assuming  certain  hypotheses. 

Q.  (By  Mr.  Strong)  :  Now  this  schedule  which 
you  prepared,  as  I  understand  it — I  am  not  quite 
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clear  on  it — on  the  calculation  of  the  1944  share  of 
the  joint  venture  income  you  have  only  testified  to 
the  amounts  that  you  have  allocated  to  Phillip  Him- 
melfarb  and  then  you  said  that  a  similar  amount 
would  be  allocated  to  Ruth  Himmelfarb. 

A.     That  is  right. 

The  Court:  I  think  I  will  overrule  counseVs 
objection  to  the  last  question. 

Mr.  Strong:     I  will  reframe  it,  your  Honor. 

Q.  If  I  remember  what  I  asked  you  before,  if 
you  added  the  sum  of  $11,979.63,  which  on  your 
document  LL  there  you  [1228]  have  allocated  as 
earned  in  1944,  that  is,  Mr.  Himmelfarb 's  share  of 
the  community  income  as  I  understand  it,  and  if 
you  added  that  to  the  amount  that  he  reported  for 
1944,  $4611.54,  then  the  amount— assuming  that 
those  sums  were  in  1944 — then  the  amount  for  that 
year  which  should  have  been  reported  was 
$16,591.17?  A.     That  is  right. 

Q.  And  the  tax  on  that  which  should  have  been 
reported  and  paid,  assuming  those  are  the  amounts 
he  earned  in  that  year,  would  have  been 

A.     That  is  on  the  next  page. 

Q.     $5005.59?  A.     That  is  right. 

Q.  And  then  the  same  or  almost  the  same  amount 
would  have  been  paid  and  reported  by  Mrs.  Him- 
melfarb'? A.     That  is  right. 

Q.  And  the  amount  that  Mrs.  Himmelfarb 
should  have  reported  was  based  upon  the  income  of 
the  joint  venture  which  was  earned  by  Phillip  Him- 
melfarb? A.     That  is  right. 
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Q.  And  that  was  a  total  income  for  Phillip  Him- 
melfarb  split  up  on  a  community  income  basis  ? 

A.     That  is  right. 

Q.  And  I  assume  that  the  same  thing  goes  for 
the  other  figures  which  you  have  testified  to  here 
and  you  have  split  [1229]  them  up  on  that  basis, 
half  to  Mrs.  Himmelfarb  and  half  to  Mr.  Himmel- 
farb*?  A.     That  is  correct. 

Mr.  Strong:     That  is  all.   Thank  you. 

The  Court:  Step  down.  This  witness  may  be 
excused  ? 

Mr.  Strong:     Yes,  your  Honor. 

(Witness  excused.) 

The  Court:     Next  witness. 

Mr.  Katz:  If  the  Court  please,  at  this  time  we 
will  call  Mr.  Joe  Abrams. 

JOE  ABRAMS 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Himmelfarb,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk :     Your  name  ? 
The  Witness:     Joe  Abrams. 
The  Clerk :     Your  address  ? 
The  Witness:     1249  South  Ogden. 
The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Katz: 

Q.  Mr.  Abrams,  what  is  your  business  or  occu- 
pation ?  A.     Salesman. 
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Q.  Do  you  know  the  defendant  Phillip  Himniel- 
farb?  A.    Yes,  I  do.  [1230] 

Q.     How  long  have  you  known  him  ? 

A.    About  five  years. 

Q.     Have  you  transacted  business  with  him? 

A.    Yes,  I  have. 

Q.  Have  you  had  business  transactions  with  liim 
which  involve  the  payment  of  bills  and  indel)ted- 
ness?  A,     Yes,  sir. 

Q.  Do  you  transact  business  with  other  persons 
who  transact  business  with  Mr.  Himmelfarb? 

A.     Yes,  sir. 

Q.  Do  you  know  Mr.  Himmelfarb's  i-eputation 
for  truth,  honesty  and  integrity  and  the  paying  of 
his  bills  and  meeting  his  obligations  in  the  commu- 
nity in  which  he  lives?  A.     Yes,  I  do, 

Q.     What  is  that  rejnitation,  good  or  bad? 

A.     To  my  knowledge  it  has  been  good. 

Mr.  Katz:     Cross-examine. 

Mr.  Strong:     No  questions. 

The  Court:     Step  down. 
(Witness  excused.) 

The  Court:     Next  witness. 
Mr.  Katz :     Call  Mr.  Bedder. 

PETE  BEDDEB 
called  as  a  witness  by  and  in  behalf  of  the  defendant 
Himmelfarb,   having   been    first   duly   sworn,    was 
examined  and  testified  [1231]  as  follows: 

The  Clerk:     Your  name? 

The  Witness:     Pete  Bedder. 
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The  Clerk :     How  do  you  spell  it  ? 
The  Witness :     B-e-d-d-e-r. 
The  Clerk:     Your  address? 
The  Witness:     6331  Lindenhurst  Avenue. 
The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Bedder,  do  you  know  the  defendant 
Phillip  Himmelfarb'?  A.     Yes,  I  do. 

Q.     How  long  have  you  known  him? 

A.     About  three  or  four  years. 

Q.     Have  you  transacted  business  with  him? 

A.     I  have. 

Q.  Did  such  transactions  involve  the  payment 
of  bill  and  indebtedness  to  you  ?  A.     Yes. 

Q.  Do  you  transact  business  with  other  persons 
who  transact  business  with  Mr.  Himmelfarb? 

A.     Yes,  I  do. 

Q.  Do  you  know  Mr.  Himmelfarb 's  reputation 
for  truth,  honesty,  integrity  and  the  paying  of  his 
bills  in  the  meeting  [1232]  of  his  obligations  in  the 
community  in  which  he  lives  ? 

A.    Yes. 

Q.     What  is  that  reputation,  good  or  bad? 

A.     Very  good. 

Mr.  Katz:     CVoss-examine. 

Cross-Examination 
By  Mr.  Strong : 

Q.     AYhat  business  are  you  in? 
A.     Life  insurance  business. 


vs.  United  States  of  America  1289 

(Testimony  of  Pete  Bedder.) 
Mr.  Strong:     No  questions. 
The  Court:     Step  down. 
(Witness  excused.) 

The  Court:     Next  witness. 
Mr.  Katz:     Mr.  Ray,  please. 

FREDERICK  L.  RAY 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Himmelfarb,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     Your  name? 

The  Witness:     Frederick  L.  Ray. 

The  Clerk:     R-a-y? 

The  Witness:     Yes. 

The  Clerk:     Your  address? 

The  Witness:     539  South  Berendo. 

The  Clerk:     Take  the  stand.  [1233] 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Ray,  do  you  know  the  defendant  Phillip 
Himmelfarb?  A.     I  do. 

Q.     How  long  have  you  known  him? 

A.     About  five  years. 

Q.     Have  you  transacted  business  with  him? 

A.     Yes,  sir. 

Q.  Have  you  transacted  business  with  other  per- 
sons who  have  transacted  business  with  him? 

A.     I  have. 

Q.  Did  such  transactions  involve  the  payment 
of  bills  and  indebtednesses  ?  A.     That  is  right. 
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Q.  Du  you  know  Mr.  Himmelfarb's  reputation 
for  truth,  honesty,  integrity  and  the  pacing  of  his 
bills  and  the  meeting  of  his  obligations  in  the  cora- 
nnmity  in  which  he  lives?  A.     Yes,  sir. 

Q.     What  is  that  reputation,  good  or  bad? 

A.     Very  good.  .sir. 

Mr.  Katz:     Cross-examiiie. 

Cross-Examination 
By  Mr.  Strong : 

Q.     What  business  are  you  in  ?  [1234] 
A.     Real  estate  broker. 
Q.     He  always  pays  his  bOls  on  time  ? 
A.     As  far  as  I  know. 
Q.     He  has  money  to  pay  bills  ? 
A.     That  is  right. 

Mr.  Strong:     Xo  further  questions. 
The  Court:     Step  down. 
(Witness  excused.) 
The  Court:     Xext  witness. 
Mr.  Katz :     Mr.  Vincent. 

LOUIS  VIXCEXT 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Himmelfarb,  having  been  fii-st  duly  swoni.  was 
examined  and  testified  as  follows: 

The  Clerk:    Your  name? 
The  Witness:     Louis  Vincent. 
The  Clerk :    Your  address  ? 
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The  Witness:     6714  Denny,  North  Hollywood. 
The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Vincent,  do  you  know  the  defendant 
Phillip  Himmelfarb'?  A.     Yes,  sir;  I  do. 

Q.     How  long  have  you  known  him  ?  [1235] 

A.     About  15  years. 

Q.  Do  you  know  other  persons  that  know  Mr. 
Himmelfarb?  You  have  mutual  friends  and  ac- 
quaintances?       A.     Yes,  sir. 

Q.  Do  you  know  what  his  reputation  is  for 
truth,  honesty  and  integrity?  A.     Very  good. 

Mr.  Katz:     No  further  questions. 

Cross-Examination 
By  Mr.  Strong : 

Q.  Mr.  Vincent,  where  did  you  first  know  Mr. 
Himmelfarb?  A.     Cleveland,  Ohio. 

Q.     When  did  he  come  here? 

A.  W^ell,  he  come  here  about — I  couldn't  just 
recall  the  exact  year — about  eight  years  ago  or  so. 

Mr.  Strong:     No  further  questions. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:     Next  witness. 

Mr.  Katz:     Mr.  Chaimcv  Bowlus  Chauncv. 
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CHAUNCY  BOWLUS  CHAUNCY 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Himmelfarb,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows :  [1236] 

The  Clerk:     Your  name'? 

The  Witness:     Chauncy  Bowlus  Chauncy. 

The  Clerk :     How  do  you  spell  your  middle  name  ? 

The  Witness:     B-o-w-l-u-s. 

The  Court :  Your  first  name  is  the  same  as  your 
last  name? 

The  Witness:     Yes,  sir. 

The  Clerk:     Your  address? 

The  Witness:  124  North  Parkwood  Boulevard, 
Pasadena. 

The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Chauncy,  do  you  know  the  defendant 
Phillip  Himmelfarb?  A.     I  do. 

Q.     How  long  have  you  known  him? 

A.     Between  four  and  five  years. 

Q.     Do  you  know  other  persons  that  know  him  ? 

A.     Lots  of  them. 

Q.  Do  you  know  what  Mr.  Himmelfarb 's  repu- 
tation for  truth,  honesty  and  integrity  in  the  com- 
mmiity  in  which  he  lives  is? 

A.     Very  excellent. 

Mr.  Katz :     No  further  questions. 

Mr.  Strong :     No  questions.  [1237] 

The  Court:     Step  down. 
(Witness  excused.) 
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The  Court :     Next  witness. 

Mr.  Katz:  Tlie  defendant  Phillip  Hinimelfarb 
rests,  if  the  Court  please. 

The  Court:     The  defendant  Himmelfarb  rests. 

Do  you  wish  to  make  an  opening  statement  now, 
Mr.  Robnett? 

Mr.  Robnett:  Yes,  I  would  like  to  make  one, 
your  Honor. 

The  Court:     Very  well.  [1238] 

OPENING  STATEMENT  IN  BEHALF  OF 
DEFENDANT  ORMONT 

Mr.  Robnett:  May  it  please  your  Honor,  Mr. 
Strong,  and  ladies  and  gentlemen  of  the  jury,  it  is 
customary  in  the  trial  of  an  action  for  the  attorney 
representing  clients  to  make  a  statement  to  the  jury 
of  what  they  are  going  to  prove.  As  his  Honor  told 
you,  we  have  a  right  to  make  this  at  various  stages 
of  the  proceedings.  I  reserved  the  right  to.  make 
mine  at  this  time,  before  starting  any  evidence  on 
behalf  of  my  client,  Mr.  Ormont. 

The  reason  for  that  was  that  I  did  not  know  until 
the  prosecution  put  in  their  case  what  we  would  be 
expected  to  meet,  and  therefore,  I  could  not  make 
any  statement  before  that  time. 

It  has  developed  already,  through  cross-examina- 
tion of  the  prosecution's  witnesses,  most  of  the  de- 
fense of  my  client.  Therefore,  the  evidence  that  I 
shall  now  offer  to  you,  and  the  proof  I  expect  to  put 
in,  will  be  very  brief.   It  will  be  largely  this : 

I  expect  to  prove  that  Mr.  Ormont  at  all  times 
during  the  years  involved  here,  that  is,  up  until 
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1944,  had,  in  addition  to  the  moneys  that  he  had  in 
banks,  in  his  various  bank  accounts — had  various 
and  considerable  sums  of  cash  that  he  kept  other- 
wise than  on  deposit  in  the  bank ;  that  he  had  accum- 
ulated that  cash  over  a  course  of  a  great  many 
years,  and  that  starting  in,  possibly  the  latter  part 
of  1942,  but  anyway  in  1943.  [1239] 

That  he  utilized  most  of  that  cash  in  the  purchase 
of  Government  bonds,  and  the  balance  of  what  cash 
he  had  on  hand  he  used  in  the  purchase  of  bonds  in 
the  early  part,  or  sometime  in  the  year  1944.  And 
I  expect  the  proof  to  show  you  also  that  many  of 
the  exhibits  that  have  already  been  offered  and 
introduced  by  me  in  evidence  here,  which  are  checks 
principally,  were  used  by  Mr.  Ormont  in  the  pur- 
chase of  bonds  during  that  time,  and  that  with  those 
funds,  and  those  funds  only,  which  are  claimed  by 
the  other  side  they  could  not  find  and  explain,  he 
paid  for  all  bonds  that  he  did  buy,  and  that  he  has 
reported  all  of  his  income. 

And  on  that  showing  I  shall  ask  at  your  hands  a 
verdict  for  the  defendant. 

At  this  time,  if  the  Court  please,  there  are,  I 
believe,  two  exhibits  that  possibily  did  not  get  into 
the  evidence,  and  I  thought  they  were.     One  is  FF. 

Mr.  Katz:  If  the  Court  please,  may  I  ask  the 
Court  to  excuse  all  the  witnesses  who  have  testified  ? 

The  Court:  All  the  witnesses  who  have  testified 
this  morning  may  be  excused. 

Mr.  Robnett:     FF  is  now  offered  in  evidence. 

Mr.  Strong:  No  proper  foundation  has  been 
laid,  your  Honor. 
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Mr.  Robnett:  Counsel  stipulated  that  I  might 
use  these  [1240]  copies  in  lieu  of  the  originals,  and 
has  also  stipulated  that  the  tax  shown  on  it  has 
been  paid. 

Mr.  Sti'ong:     That  is  true. 

The  Court:  I  think,  in  view  of  the  stipulation 
that  this  is  entitled  to  be  admitted,  and  it  is  admit- 
ted. I  don't  know,  thinking  of  further  foundation — 
there  isn't  any  testimony  in  the  evidence  that  Dora 
Goldberg  is  the  mother,  or  related  to  the  defendant 
Ormont. 

Mr.  Eobnett :  There  are  witnesses  who  have  tes- 
tified  

Mr.  nStrong:  We  will  stipulate  that  Dora  Gold- 
berc^  is  the  name  of  the  defendant's  mother. 

The  Court:  Very  well.  It  is  admitted  in  evi- 
dence. 

(The  dociunent  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  FF.) 

Mr.  Robnett:  And  Exhibit  I  does  not  appear  to 
have  been  admitted  in  evidence. 

Mr.  Strong:     Those  are  the  bank  records. 

The  Court:     Did  you  offer  themf 

Mr.  Robnett :     I  offer  them  at  this  time. 

The  Court:     Admitted. 

Mr.  Katz:  May  it  be  admitted,  if  the  Court 
please,  as  against  the  defendant  Sam  Ormont  onlyf 

The  Coui*t:     As  against  Sam  Ormont? 

^Lr.  Katz:  I  am  sorry.  They  are  going  in  on 
behalf  of  Sam  Ormont,  and  not  against  the  defend- 
ant Himmelfarb,  and  are  [1241]  not  binding  upon 
him  in  anv  wav. 
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Mr.  Strong :  I  may  make  a  motion  to  apply  later 
this  evidence  as  against  both  defendants. 

The  Court:  The  evidence  as  now  offered  by  Mr. 
Robnett  is  offered  as  to  the  defendant  Sam  Ormont 
only,  and  is  not  to  be  considered  b}^  the  jury  in  any 
way  in  connection  with  the  defendant  Phillip  Him- 
melfarb. 

Mr.  Katz:     Thank  you,  your  Honor. 

(The  document  referred  to  was  received  in 
evidence  as  Defendant  Sam  Ormont 's  Ex- 
hibit I.) 

Mr.  Robnett:  If  your  Honor  is  going  to  take  a 
forenoon  recess,  I  would  prefer  to  wait  until  after 
that  time  to  start  my  evidence.  If  you  are  not,  I 
will  start  it  now. 

The  Court:     Maybe  we  had  better  have  a  short 
recess.  Remember  the  admonition. 
(Short  recess.)  [1242] 

The  Court:     Usual  stipulation? 
Mr.  Robnett:     So  stipulated. 
Mr.  Katz:     Yes,  your  Honor. 
Mr.  Strong:     So  stipulated. 
The  Court :     Call  your  witnesses : 
Mr.    Robnett:     I   will   ask   the    defendant    Sam 
Ormont  to  take  the  stand,  please. 
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SAM  ORMONT 
called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Clerk:     State  your  name. 

The  Witness :     Sam  Ormont. 

The  Clerk:     Your  address? 

The  Witness:     407  North  Cornwell  Street. 

The  Clerk:     Los  Angeles? 

The  Witness :     Los  Angeles. 

The  Clerk:     Take  the  stand. 

Mr.  Katz:  If  the  Court  please,  may  we  at  the 
outset  have  the  understanding  that  any  testimony 
of  this  witness  on  his  own  behalf  is  not  to  be  binding 
on  the  defendant  Himmelfarb? 

The  Court :  It  will  not  be  considered  by  the  jury 
as  to  the  defendant  Himmelfarb. 

Mr.  Katz:     Thank  you,  your  Honor.  [1243] 

Direct  Examination 
By  Mr.  Robnett : 

Q.  Mr.  Ormont,  I  am  going  to  place  before  you 
Exhibit  S,  being  the  check  in  your  favor  by  Acme 
Meat  Company  for  $1332.27,  and  Exhibit  T,  being 
a  group  of  checks  by  you  to  various  payees,  and 
Exhibit  W.  Will  you  kindly  examine  Exhibit  T,  the 
checks  therein.  A.     Yes. 

Q.  Mr.  Ormont,  what  w^ere  those  checks  given 
by  you  to  those  payees  for? 

A.     Those  were  for  livestock  purchases.  , 
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Q.  Will  you  now  examine  Exhibit  S,  I  believe 
it  is,  a  check  from  the  Acme  Meat  Company  to  you 
for  $1332.27  and  tell  the  jury  what  that  cheek  was 
given  to  you  for? 

A.  This  check  was  a  reimbui'sement  to  myself 
from  the  company  for  the  livestock  purchases  on 
my  personal  accomit. 

Q.     Represented  by  Exhibit  T  ?  A.     Yes. 

Q.  I  will  ask  you  now  to  examine  Exhibit  W, 
which  is  application  for  purchase  of  United  States 
Govermnent  bonds,  Defense  Series  G,  in  the  amount 
of  $7000,  in  which  you  are  named  as  the  purchaser 
but  which  bonds  were  ordered  to  be  made  out  to 
you,  Sam  Ormont,  and  mother,  Dora  Goldberg,  and 
they  are  dated  1/9/1943.  I  ask  you  to  state  whether 
or  not  the  moneys  you  received  back  from  the  Acme 
Meat  Company  in  [1244]  Exhibit  S  were  used  by 
you  on  account  of  the  pui'chase  of  those  $7000  worth 
of  bonds? 

Mr.  Strong :  You  Honor.  I  think  it  is  a  little  l)it 
leading.  I  would  like  to  have  the  witness  testify.  I 
object  on  the  gromid  that  the  questions  are  leading. 

The  Court:  The  question  is  leading.  However, 
he  is  merely  saving  time,  and  instead  of  taking  ten 
direct  questions  to  get  the  answer  you  get  to  the 
same  place  by  the  one  question.  Objection  over- 
ruled. 

The  Witness:  No,  this  check  was  not  used  to 
purchase  these  bonds. 

Q.  (By  Mr.  Robnett) :  Was  it  used  by  you 
to  purchase  any  bonds?  A.     Yes,  it  was. 
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Q.  I  will  now  show  you  Exhibit  Y,  which  is  a 
check  of  the  Acme  Meat  Company  to  you  for  $5000, 
and  ask  you  to  kindly  examine  it.  I  will  ask  you  to 
state  what  you  used  that  check  for. 

A.     I  used  this  check  for  the  purchase  of  bonds. 

Q.     I  will  now  ask  you  examine  Exhibit  P 

The  Court:     What  date  is  that? 

Mr.  Eobnett:     The  $5000  one  is  dated  1/9/1943. 

The  Court :  Did  you  purchase  bonds  on  or  about 
that  date? 

The  Witness :     Yes,  your  Honor.  [1245] 

Q.  (By  Mr.  Robnett) :  Was  it  used,  Kxhibit  Y, 
the  $5000  check,  used  by  you  in  purchasing  the 
$7000  worth  of  bonds  represented  by  Exhibit  W  ? 

A.     Yes,  it  was. 

The  Court:  When?  What  is  the  date  of  the 
check  ? 

Mr.  Robnett:  The  check  is  dated  January  8, 
1943,  and  the  application  is  dated  January  9,  1943. 

Q.  While  on  the  subject  of  Exhibit  W,  Mr. 
Ormont,  do  you  at  this  time  remember  what  addi- 
tional fimds  in  addition  to  Exhibit  Y,  the  $5000 
check,  were  used  by  you  in  purchasing  those  $7000 
worth  of  bonds? 

A.  Well,  I  believe  there  was  a  series  of  addi- 
tional checks  that  were  used  in  this  purchase  of  the 
$7000  worth  of  bonds. 

Q.  When  you  say  a  series  of  checks,  were  they 
your  personal  checks  or  someone 's  else  ? 

A.  I  believe  they  were  company  withdrawal 
checks  and  possibly  personal  checks  too.  [1246] 
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Q.  I  will  now  show  you  Exhibit  Y,  which  con- 
tains, I  believe,  eight  $100  checks  of  the  Acme  Meat 
Company,  made  payable  to  you,  dated  commencing 
with  November  20,  1942,  and  on  along  and  ending 
with  January  8,  1946,  and  ask  you  to  examine  those 
checks.    Have  you  examined  them?  A.     Yes. 

Q.  Can  you  state  what  those  checks  were  used 
for  by  you  1 

A.     They  were  used  in  the  purchase  of  bonds. 

Q.  Referring  then  to  the  $7000  purchase,  do  you 
know  whether  or  not  they  were  used  in  that  pur- 
chase? Would  you  look  at  the  purchase  slip,  please? 

A.     Yes,  they  were  used  on  that  purchase. 

Q.  I  will  also  show  you  Exhibit  6,  which  is  a 
check  dated  December  11,  1942,  made  payable  to 
you,  and  signed  by  United  Dressed  Beef  Company, 
for  the  sum  of  $204.75,  and  ask  you  to  examine  that. 
What  was  that  check  used  for  ? 

A.     That  was  used  in  the  purchase  of  bonds. 

Q.  And  referring  to  Exhibit  W,  do  you  know 
whether  it  was  used  on  the  purchase  of  this  $7000 
worth  of  bonds?  A.     Yes. 

Q.  I  now  show  you  Exhibit  Z,  which  is  a  check 
of  your  own,  made  payable  to  yourself,  and  en- 
dorsed in  blank,  for  $595.25,  and  I  will  ask  you 
what  that  check  was  used  for? 

A.  This  check  was  used  for  the  purchase  of 
bonds.  [1247] 

Q.  Referring  to  Exhibit  W,  I  will  ask  you  if 
you  know  whether  or  not  it  was  used  on  the  pur- 
chase of  those  $7000  worth  of  bonds? 

A.     Yes,  sir,  it  was. 
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Q.  Referring  now  to  Exhibit  W,  and  Exhibits 
V,  Y,  X  and  Z,  the  last  four  of  which  you  have  said 
were  used  on  the  purchase  of  bonds  represented  in 
Exhibit  W,  and  which  are  for  the  several  amounts 
of  $5000,  eight  $100  checks,  the  check  for  $204.75 ; 
another  check  for  $595.25,  making,  I  believe,  a  total 
of  $6600.00,  I  will  ask  you  if  you  now  can  tell  the 
jury  how  you  paid  the  balance  of  the  purchase  price 
of  Exhibit  W,  which  was  $7000?   It  would  be  $400. 

A.  There  was  $400  in  currency  used  in  this 
transaction. 

Q.  Referring  to  Exhibit  X,  which  is  a  check 
from  the  United  Beef  Company  to  you  for  $204.75, 
what  was  that  used  in  payment  of,  if  anything. 

A.  That  was  used  in  pajnnent  of  a  loan  that  I 
had  made  to  the  United  Dressed  Beef  Company; 
interest  on  the  loan. 

The  Court :     What  is  their  name  ? 

The  Witness:     Borne. 

Q.  (By  Mr.  Robnett)  :  Mr.  Ormont,  I  am  now 
showing  you  Exhibit  O,  a  check  of  the  Acme  Meat 
Company  to  you  for  $206.11,  the  check  being  dated 
5/11/1942,  and  I  am  showing  you  Exhibit  P,  being 
your  [1249]  personal  check  to  an  Arthur 
P-a-c-h-e-c-o,  it  looks  like,  for  $206.11,  dated 
5/11/1942.  Will  you  examine  those,  please?  Refer- 
ring now  to  Exhibit  P,  being  the  check  of  yourself 
to  Arthur  P-a-c-h-e-c-o,  for  $206.11?  Will  you 
kindly  tell  the  Court  and  jury  what  that  was  given 
for? 
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A.  This  check,  made  out  to  Arthur  Pacheco,  on 
my  personal  checking  account,  was  for  the  purchase 
of  several  calves.  I  don't  recollect  just  how  many; 
and  it  amomited  to  $206.11.  [1249] 

Q.  I  will  ask  you  now  to  examine  Exhibit  O  and 
tell  me  what  that  check  was  given  to  you  for  by  the 
Acme  Meat  Company. 

A.  This  was  to  reimburse  me  for  the  amount  of 
the  purchase  that  I  made  from  my  personal  account. 

Q.     That  is  represented  by  Exhibit  P? 

A.    Yes. 

Q.  What  did  3"ou  do  with  the  funds  from  the 
Exhibit  O,  the  return  to  you  of  your  money  that 
you  had  previously  advanced,  in  the  sum  of  $206.11  ? 

A.  I  believe  I  deposited  it  in  my  personal  ac- 
count, if  I  am  not  mistaken. 

Q.  Do  you  know  whether  or  not  it  was  used  by 
you  either  directly  or  through  your  personal  account 
on  the  purchase  of  bonds  ? 

A.  Well,  I  don't  believe  that  check  was  used  in 
the  purchase  of  bonds. 

Q.  I  will  now  show  you  Exhibit  R,  being  a  check 
signed  by  you  in  favor  of  Security-First  National 
Bank  of  Los  Angeles  for  $8117.73,  and  ask  you  to 
examine  that— the  date  is  5/1/1943 — have  you  exam- 
ined that  ?  A.    Yes,  I  have. 

Q.  Will  you  state  to  the  Court  and  jury  what 
that  check  was  used  for? 

A.  This  check  was  used  for  the  purchase  of 
bonds. 
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Q.  Do  you  recall  the  total  amount  of  bonds  that 
you  [1250]  purchased  at  the  time  you  gave  the 
check  ? 

A.     I  believe  it  was  a  $10,000  transaction. 

Q.  I  will  now  again  show  you  Exhibit  S,  being 
the  check  of  the  Acme  Meat  Company  to  you  for 
$1332.27,  and  which  you  have  heretofore  said  you 
did  use  in  the  purchase  of  bonds,  and  ask  you 
whether  or  not  that  check,  in  connection  with  Ex- 
hil)it  R  you  have  just  testified  concerning,  was  used 
in  the  purchase  of  the  bonds  you  have  just  men- 
tioned. 

A.  Yes,  this  check  was  used  in  the  purchase  of 
those  bonds. 

Mr.  Strong:     Which  check  was  that? 

Mr.  Robnett:     That  was  the  Exhibit  S,  T  believe. 

Mr.  Strong:     Thank  you. 

Mr.  Robnett:  As  I  calculate  those  two  checks 
would  amount  to  $5480. 

Mr.  Strong:  Is  this  a  matter  of  opinion,  your 
Honor  ? 

The  Court:  He  is  getting  ready  to  ask  another 
question,  I  suppose. 

Mr.  Robnett:     Yes,  your  Honor. 

Q.    leaving  $520  balance  to  be  paid  on  those 

bonds,  if  I  am  correct  in  my  figures,  and  I  will  ask 
you,  Mr.  Ormont,  if  you  can  tell  the  jury  what  addi- 
tional money  or  funds  you  used  to  make  up  that  $520 
on  the  purchase  of  those  $10,000  worth  of  bonds. 

A.  I  believe  there  was  a  $50  bond  interest  check 
that  [1251]  was  used,  there  was  a  $20  item — I  don*t 
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know  whetlier  it  was  a  money  order  or  something  of 

that  type— and  I  believe  $450  in  currency. 

Mr.  Robnett :  I  will  ask  to  have  this  marked  for 
identification,  please. 

The  Clerk:     MM. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  MM  for  identification.) 

The  Court :  What  was  the  date  of  that  last  trans- 
action you  were  discussing? 

Mr.  Robnett:  I  think  I  can  give  it  to  you,  your 
Honor. 

The  Court:     Just  the  approximate  date. 

The  Witness:    About  May  1st. 

The  Court:     1943? 

The  Witness :     1943. 

The  Court:     All  right. 

Mr.  Robnett:  Did  you  get  the  information  you 
wished  ? 

The  Court:     Yes,  thank  you. 

Q.  (By  Mr.  Robnett)  :  I  now  show  you  Exhibit 
MM  for  identification  and  ask  you  to  examine  that, 
it  being  a  check  of  your  own  made  payable  to  Ben- 
jamm  Kosdon,  dated  February  1,  1943,  for  $750. 
Have  you  examined  it?  A.     Yes,  I  have. 

Q.     What  was  that  check  given  for?  [1252] 

A.     That  was  a  loan  to  Mr.  Kosdon. 

Q.     And  did  Mr.  Kosdon  repay  that  loan  ? 

A.    Yes,  he  did. 

Q.     When?  A.     About  two  months  later. 

Q.  Do  you  remember  in  what  manner  he  re- 
paid it  ? 
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A.  He  gave  me  three  Government  checks,  Gov- 
ernment issue — I  don't  know  exactly  what  they 
were — they  were  three  Government  checks  amount- 
ing to  approximately  $750  and  some  change. 

Q.     Some  cents? 

A.  I  believe  it  was  about  76  cents,  if  I  am  not 
mistaken. 

Q.     $750.76?  A.     Yes. 

Q.     According  to  your  best  recollection? 

A.     Yes. 

Q.  And  what  did  you  do  with  those  Government 
checks  ? 

A.     I  used  those  to  purchase  a  bond. 

Q.     I  show  you  Exhibit  CC  in  this  case 

By  the  way,  I  offer  in  evidence  Exhibit  MM,  if 
the  Court  please. 

Mr.  Strong:  I  think  it  is  irrelevant  and  imma- 
terial, no  connection  sliown  as  being  within  the 
issue  of  this  case,  having  nothing  to  do  with  it. 

The  Court:     Objection  overruled. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  MM.) 

Q.  (By  Mr.  Robnett)  :  Now  showing  you  Ex- 
hibit CC,  a  check  of  your  own  dated  April  3,  1943, 
payable  to  the  Treasurer  of  the  United  States  for 
$249.26,  I  will  ask  you  what  you  used  that  check  for. 

A.     I  used  this  check  for  the  purchase  of  a  bond. 

Q.  State  whether  or  not  that  check,  together 
with  the  Government  checks  you  have  just  said  that 
you  received  from  Mr.  Kosdon,  were  used  together 
in  the  purchase  of  bonds. 
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A.     Yes,  they  were  used  to  Imy  a  $1000  G  bond. 

Mr.  Robnett:  I  would  like  to  have  these  checks 
marked  for  identification.  I  believe  they  can  be 
marked  as  one. 

The  Clerk:    NK 

(The    documents    referred    to  were    marked 
Defendant's  Exhibit  NX  for  identification.) 

Q.  (By  Mr.  Robnett) :  Now,  showing  you  Ex- 
hibit NN,  containing  a  check  dated  November  30, 
1942,  made  payable  to  yourself,  for  $10,000,  signed 
United  Beef  Company,  by  Sam  Borne ;  and  a  check 
dated  February  2,  1943,  made  payable  to  you  for 
$6000  signed  United  Beef  Company  by  Sam  Borne, 
I  will  ask  you  to  examine  that  exhibit,  and  those 
checks.  For  what  purpose  were  those  checks  given 
to  you? 

A.     They  were  in  repajTuent  of  a  loan. 

Q.     How  much  was  the  original  loan? 

A.     The  original  loan  was  $6000. 

Q.     I  mean  the  total  loan,  I  should  say. 

A.     The  two  checks? 

Q.     The  total  loan  that  they  repaid. 

A.     $16000. 

Q.  Mr.  Ormont,  were  the  funds  that  you  received 
on  those  two  checks.  Exhibit  NN,  the  first  check, 
that  is,  the  earliest  dated  check,  being  $10,000,  and 
the  latter  check  being  for  $6000 — were  those  funds, 
or  any  part  of  them,  used  by  you  in  the  purchase 
of  bonds?  [1255] 

A.     Yes,  they  were. 


vs.  United  States  of  America  1307 

(Testimony  of  Sam  Ormoiit.) 

Mr.  Robnett:  I  offer  these  cheeks  NN  in  evi- 
dence. 

Mr.  Strong:  Objected  to  upon  the  ground  that 
they  are  incompetent,  irrelevant  and  immaterial, 
and  not  shown  to  be  within  the  issues  in  this  case. 

The  Court:  Objection  overruled.  They  are  ad- 
mitted in  evidence. 

(The   documents   referred   to   were   received 
in  evidence  and  marked  Defendant's  Exhibit 

NN.) 

Mr.  Robnett:  I  show  these  to  counsel.  I  would 
like  to  have  these  three  checks  marked  as  our  next 
exhibit. 

The  Clerk :     00. 

(The    documents    referred   to   were   marked 
Defendant's  Exhibit  00  for  identification.) 

Q.  (By  Mr.  Robnett)  :  I  now  show  you  Ex- 
hibit 00,  consisting  of  a  check  dated  March  11, 
1941,  made  payable  to  F.  Salter,  for  $200,  the  check 
being  signed  by  you,  and  endorsed  F.  Salter:  the 
next  check  being  dated  March  22,  1941,  payable  to 
F.  Salter,  a  ^7000  check,  signed  by  you,  and  en- 
dorsed F.  Salter ;  the  next  check  being  dated  March 
8,  1941,  in  your  favor,  for  $100,  made  out  by  Acme 
Meat  Company,  and  endorsed  S.  Ormont,  and  un- 
derneath F.  Salter,  and  ask  you  to  examine  those 
checks.   Have  you  examined  them"? 

A.     Yes.  [1256] 
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Q.  What  were  those  checks  given  by  you  for, 
the  first  two  being  made  payable  to  Mr.  Salter? 
What  were  they  given  for? 

A.     For  a  loan. 

O.  Tlie  third  one,  being  Acme  Meat,  payable  to 
you,  to  whom  did  you  give  that? 

A.     To  Mr.  Salter. 

Q.     Are  those  three  checks  all  on  a  loan  or  loans  ? 

A.     Yes,  all  of  these  comprised  a  loan. 

Q.     Constituting  a  total  of  $1000?  A.     Yes. 

Q.     Was  that  loan  ever  repaid  to  you? 

A.     It  was. 

Q.     In  what  year?  A.     In  the  year  1942. 

Q.  In  what  form  was  it  repaid,  if  you  recall, 
whether  it  was  in  cash  or  in  checks? 

A.     A  combination  of  two  checks  and  currency. 

Q.  Do  you  remember  the  division,  as  to  how 
much  were  in  checks  and  how  much  currency? 

A.  A  very  small  percentage  in  checks,  and  the 
balance,  the  bulk  of  it  in  currenc}^ 

Mr.  Robnett :     I  offer  Exhibit  00  in  evidence. 

Mr.  Strong:     Same  objection,  your  Honor. 

The  Court:     Objection  overruled.  [1257] 

(The  documents  referred  to  were  received 
in  e^'idcnce  and  marked  Defendant's  Exhibit 
00.) 

Q.  (By  Mr.  Robnett)  :  I  now  show  you  Exhibit 
AA,  consisting  of  a  check  of  the  Acme  Meat  Com- 
pany to  you  for  $100,  dated  January  22,  1943,  and 
a  similar  checiv  from  the  Acme  Meat  Comiianv  to 
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you  for  $100  dated  January  29,  1943,  and  ask  you 
to  examine  them,  please.  What  were  those  checks 
given  to  you  for? 

A.  They  were  a  withdrawal  from  the  Acme 
Meat  Company.  [1258] 

Q.     What  did  you  use  them  for,  if  you  recall? 

A.     I  used  those  in  the  purchase  of  a  bond. 

Q.  Did  you  use  any  additional  funds  in  the  pur- 
chase of  that  bond?  A.     Yes,  I  did. 

Q.  And  can  you  tell  us  at  this  time  what  you 
used?  A.     I  used  $550  currency. 

Q.     The  cost  of  the  bond  was  $750? 

A.     A  Series  E  bond;  yes. 

The  Court :    That  was  in  1943  ? 

The  Witness :    Yes,  your  Honor. 

Q.  (By  Mr.  Robnett)  :  Mr.  Ormont,  I  will  ask 
you  to  state  whether  or  not  at  or  near  the  end  of  the 
year  1941  you  had  any  cash  or  currency  belonging 
to  you  that  was  not  on  deposit  in  any  bank. 

A.     Yes. 

Q.  Will  you  state  to  the  Court  and  the  jury 
approximately  how  much  money  in  cash  or  currency 
you  so  had?  A.     About  $11,000  or  $12,000. 

Q.  What  if  anything  did  you  do  with  that  cur- 
rency or  cash  thereafter?    That  would  be  after  1941. 

A.     The  bulk  of  it  was  used  to  purchase  bonds. 

Q.  In  what  year  did  you  use  the  most  of  it  for 
purchasing  bonds?  A.     In  1943.  [1259] 

Q.  At  this  time  do  you  know"  definitely  how 
much  of  that  was  used  for  that  in  that  year  1943? 

A.     Between  $8000  and  $9000. 
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Q.  And  the  balance  of  it,  wliat  was  that  used 
for  ?  A.     In  the  purchase  of  bonds.  ^ 

Q.     In  what  year?  A.     In  1944. 

Q.  Now,  Mr.  Ormont,  were  you  ever  acquainted 
witli  a  man  by  the  name  of  Kane  ?  A.     Yes. 

Q.  Did  you  ever  have  any  business  transactions 
with  him  along  about  1942 '? 

A.     Well  it  goes  a  little  earlier  than  that. 

Q.  I  will  ask  you  this,  did  you  ever  loan  him  any 
money?  A.    Yes,  I  did. 

Q.     How  much  money  did  you  loan  him? 

A.     $500. 

Q.     When  did  you  loan  him  that? 

A.     Sometime  in  1938,  I  believe. 

Q.     Did  he  ever  repay  it?  A.     Yes,  he  did. 

Q.     What  year  did  he  repay  it  ? 

A.     In  1942. 

Q.  In  what  manner  did  he  repay  it,  that  is,  what 
form  [1260]  did  the  payment  take,  was  it  checks  or 
currency  or  what?  A.     In  currency. 

Q.  What  did  you  do  with  the  $500  that  he  re- 
paid? 

A.     I  think  I  deposited  it  in  my  personal  account. 

The  Court:  Had  you  made  any  practice  before 
1941  to  carry  large  sums  of  currency? 

The  Witness:    About  my  person? 

The  Court:    Yes. 

The  Witness:  I  didn't  carry  large  quantities 
with  me,  your  Honor. 

The  Court:  Had  you  made  it  a  practice  to  have 
either  currency  on  your  person  or  currency  avail- 
able other  than  banks? 
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The  Witness:  No,  I  didn't  carry  it  about  my 
person. 

The  Court :  Or  available  to  you  other  than 
banks? 

The  Witness:  Oh,  yes;  it  was  available  to  me  at 
any  time. 

The  Court :    How  long  had  you  had  that  practice? 

The  Witness :  It  has  been  a  practice  for  a  great 
many  years. 

Q.  (By  Mr.  Robnett) :  Could  you  give  the 
Court  and  jury  an  idea  about  who  long  you  had 
had  the  practice  of  keeping  some  of  your  funds  in 
that  form  as  r-urrency  or  cash  ? 

A.     From  back  in  1928. 

Q.     1928?  [1261]  A.     Yes,  sir. 

Q.  And  throughout  the  years  up  until  about  '42, 
did  you  contimie  to  put  some  of  your  money  or  keep 
some  of  your  money  in  that  form  ?  A.     Yes. 

Q.  The  money  that  you  had  testified  to,  the 
amount  that  you  finally  had  in  1911,  state  whether 
or  not  that  was  an  accumulation  of  the  funds  you 
had  so  kept  and  saved  during  those  years  from  1928. 

A.     I  didn't  get  that  question  completely,  please. 

Mr.  Robnett:     Read  the  question,  Mr.  Reporter. 

(The  question  referred  to  was  read  by  the 
reporter  as  set  forth  above.) 

The  Witness:     Yes,  it  was. 

The  Court :    How  long  were  you  in  the  business  ? 

The  Witness:    I  started  in  the  early  part  of  '28. 

The  Court:    In  the  early  part  of  1928? 

The  Witness :    Yes. 
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The  Court:  Do  you  recall,  for  instance,  how 
much  currency  you  had  on  hand  when  the  banks 
were  closed  in  1933? 

The  Witness:  Well,  I  can't  estimate  it  exactly, 
your  Honor.   1  presume  around 

Tlie  Court:    Your  best  recollection. 

The  Witness:    Between  $4000  and  $5000. 

The  Court:  Did  you  use  that  in  your  business 
during  [1262]  that  period? 

The  Witness:    No,  I  didn't. 

The  Court :    You  did  not  ? 

Tlie  Witness :    No,  I  did  not. 

Q.  (By  Mr.  Robnett)  :  I  will  ask  you,  you 
started  in  business,  did  you  not,  that  is,  in  the 
slaughtering  business  or  meat  business — I  don't 
know  whidi  it  was — about  1928  with  Mr.  Salter  ? 

A.     Yes. 

Q.  Prior  to  that  time  had  you  been  employed  in 
any  gainful  occupation  ?  A.     Yes,  I  had. 

Q.  And  from  that  employment  had  you  any 
funds  when  you  went  into  business  that  was  not  in 
the  form  of  currency? 

A.     I  believe  I  had. 

The  Court:    What  was  your  occupation? 

The  Witness:  I  was  a  driver  for  a  meat  com- 
pany. 

The  Court :    A  driver  for  a  meat  company? 

The  Witness :    Yes. 

Q.  (By  Mr.  Robnett) :  And  at  a  time  prior  to 
that  occupation,  what  had  you  been  doing? 

A.  I  had  worked  for  the  Southern  California 
Telephone  Company.  [1263] 
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The  Court:  I  want  to  ask  a  question.  You  may 
wish  to  ohject  to  it.  I  won't  wish  to  be  oifensive, 
Mr.  Ormont,  hut  where  were  you  born? 

Tlie  Witness:     Saint  Johnsbury,  Vermont. 

The  Court:    Saint  Johnshury,  Vermont? 

The  Witness:    Yes,  your  Honor. 

The  Court:    You  came  here  when? 

The  Witness:  When  1  was  ahout  nine  months 
old. 

The  Court:     With  your  parents? 

The  Witness :    With  my  parents,  yes,  your  Honor. 

Q.  (By  Mr.  Robnett)  :  Mr.  Ormont,  as  to  your 
habit  of  keeping  some  of  your  funds  in  currency, 
would  you  state  to  the  CoTirt  and  .jury  what  your 
reason  was  for  so  doing  ? 

A.  Well,  when  I  first  started  my  mother  had  a 
very  unfortunate  experience  in  her  early  days  in 
Los  Angeles.  She  lost  quite  a  bit  of  her  savings  in 
a  ^-ouple  of  small  bank  failures,  and  she  always 
advised  me  never  to  keej)  all  of  my  eggs  in  one  bas- 
ket. 

Q.     That  was  the  reason  you  did  that  ? 

A.     Yes. 

Q.  x\nd  you  continued  to  do  that  until  you  finally 
invested  these  funds  in  these  bonds,  is  that  correct? 

A.     Correct. 

Mr.  Robnett:     You  may  cross-examine.  [1264] 

Cross-Examination 
By  Mr.  Strong: 

Q.  What  were  the  banks  that  failed,  Mr.  Or- 
mont? 
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A.  There  was  a  Japanese  bank  my  mother  had 
in  funds,  and  I  don't  recollect  the  other  one.  It  was 
one  of  the  banks  in  our  neighborhood,  we  were  liv- 
ing in  at  the  time. 

Q.     You  don't  remember  the  name? 

A.     No,  I  don't. 

Q.  And  I  assume  that  this  cash  which  you  talk 
about  was  accumulated  from  your  earnings  when 
you  were  with  the  Acme  Meat  Company,  with  Mr. 
Salter,  that  is,  from  earnings  in  the  Acme  Meat 
Company?  A.     Some  of  it. 

Q.    You  had  living  expenses'?  A.    Yes. 

Q.     Do  you  occupy  a  house?  A.     Yes. 

Q.     How  big  is  the  house  ? 

A.     A  six-room  house. 

Q.     How  long  have  you  had  it  ? 

A.     I  haven't  had  it. 

Q.     Whose  is  it?  A.     It  is  my  mother's. 

Q.  Have  you  contributed  toward  the  expense  of 
your  mother  during  the  last  two  or  three  years? 

Mr.  Robnett:  Objected  to  as  not  cross-examina- 
tion. 

The  Court:    No,  that  is  not. 

Mr.  Strong :  Can  I  make  it  part  of  my  direct  of 
this  witness,  at  this  time  ? 

The  Court:  You  can't  call  this  witness  as  your 
witness. 

Mr.  Strong:  I  can't  make  him  my  \vitness  for 
the  purpose  of  the  question,  your  Honor? 

Tlie  Court:  I  am  afraid  you  can't,  counsel. 
After   all,   you   are   representing   the   Government. 
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This  is  a  defendant.  And  a  witness  cannot  be  com- 
pelled to  testify  against  himself.  Yon  may  cross- 
examine  him  on  questions  counsel  opened.  Under 
no  circumstances  can  you  call  him  as  your  witness. 

Mr.  Strong:  Do  I  understand  I  am  limited  to 
just  cross-examination  ? 

The  Court :    That  is  correct,  of  any  defendant. 

Q.  (By  Mr.  Strong)  :  Mr.  Ormont,  as  to  Ex- 
hibit NN,  the  two  checks,  one  for  $10,000,  and  one 
for  $6,000,  I  understand  you  said  you  bought  bonds 
with  the  proceeds  of  those  checks? 

A.     They  ultimately  went  into  bonds. 

Q.     You  say  this  was  a  repa3rment  of  a  loan? 

A.     Yes. 

Q.  And  when  the  money  which  you  loaned  was 
originally  earned,  I  assume  that  was  entered  by  you 
as  part  of  the  income  for  that  year?  [1266] 

Mr.  Robnett:  Objected  to  as  not  cross-examina- 
tion; incompetent,  irrelevant  and  immaterial. 

Mr.  Strong:  Those  checks  that  he  talked  about, 
your  Honor. 

The  Court :  No,  you  are  coming  back  to  the  year 
now,  when  he  allegedly  earned  that  money.  That 
was  your  question,  whether  or  not  it  was  earned 
before  that  year.  That  is  incompetent,  irrelevant 
and  immaterial. 

Mr.  Strong:  I  am  testing  his  credibility  as  to 
what  this  money  was,  and  where  it  went. 

The  Court:  I  understood  your  question  was  as 
to  the  year  he  earned  that  money,  and  whether  he 
reported  it  as  income. 

Mr.  Strong:    Yes. 
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The  Court:    Objection  sustained. 

Q.  (By  Mr.  Strong) :  Do  you  know  which 
bonds  you  bought  with  the  checks  represented  by 
NN? 

A.  No,  these  particular  items  I  wouldn't  iden- 
tify. 

Q.  The  checks  00,  I  understood  those  two 
checks  to  Mr.  Salter  were  in  repayment  of  a  loan, 
and  the  other  check.  What  did  you  say  was  done 
with; the  proceeds  from  all  those  three? 

A.     Will  you  restate  the  question? 

Q.     What  was  done  with  the  proceeds? 

The  Witness:    I  mean  the  first  part. 

Mr.  Strong :  I  have  changed  it.  Strike  my  ques- 
tion. [1267] 

The  Court :  His  testimony  was  that  they  were  a 
loan. 

Q.     (By  Mr.  Strong):     They  were  a  loan? 

A.    Yes. 

Q.     Did  you  use  those  to  buy  bonds? 

Mr.  Robnett:  I  object  to  that  upon  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial, 
and^  it  shows  on  its  face  they  were  made  to  Mr. 
Salter.    He  could  not  have  used  them. 

The  Court:    Objection  overruled. 

The  Witness:     State  it  again. 

Q.  (By  Mr.  Strong)  :  I  want  to  know  whether 
you  bought  bonds  with  this  money  ? 

A.     No,  I  don't  believe  I  did. 

Q.  When  was  the  loan  made  by  Mr.  Salter  to 
you  with  which  this  was  a  repayment? 
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The  Court:  That  was  not  his  testimony.  His  tes- 
timony was  that  he  loaned  that  money  to  Mr.  Salter. 

Q.     (By  Mr.   Strong):     Was  that  loan  repaid? 

A.     Yes,  it  was. 

Q.     When  was  that? 

A.     It  was  repaid  in  1942. 

Q.     It  was  entered  on  your  books,  I  assume? 

A.     There  were  no  books  on  that. 

Q.     No  books  on  that  loan?  A.     No. 

Q.  This  check  MM,  Benjamin  Kosdon,  $750, 
which  says :  Payment  of  loan  of  3040  Sunset  Boule- 
vard,— did  you  record  the  receipt  of  the  loan  on 
your  books? 

A.     There  were  no  books  on  that  either. 

The  Court:    Was  that  a  personal  loan? 

The  Witness:    Yes. 

The  Court:    For  the  Acme  Meat  Company? 

The  Witness:  No,  it  was  out  of  my  personal 
funds,  your  Honor. 

Q.  (By  Mr.  Strong)  :  You  mean  the  repayment 
was  out  of  your  personal  funds? 

A.  No,  the  issuance  of  it  was  to  Mr.  Kosdon  out 
of  my  personal  funds. 

Q.     This  check 

Mr.  Robnett:     Will  you  speak  louder? 

Mr.  Strong :    I  will  be  glad  to. 

Q.  This  transaction  of  $6,000  and  $10,000— $16,- 
000,  which  is  Exhibit  NN,  was  that  recorded  on  your 
books  as  a  loan? 

A.     No,  that  was  not  recorded  on  the  books. 
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The  Court :  Was  that  a  loan  from  you  personally, 
or  from  [1269]  the  Acme  Meat  Company? 

The  Witness :    It  was  from  myself  personally. 

The  Court:  We  will  recess  until  2:00  o'clock. 
Remember  the  admonition. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.) 


Los  Angeles,  California,  Jime  11,  1947 
2:00  o'clock  P.  M. 

The  Court:     Usual  stipulation? 

Mr.  Strong:     Yes,  sir. 

Mr.  Robnett:     Usual  stipulation. 

Mr.  Katz:     Usual  stipulation. 

The"  Court :     Mr.  Ormont  was  on  the  stand. 

SAM  ORMONT 

the  witness  on  the  stand  at  the  time  of  recess,  re- 
sumed the  stand  and  testified  further  as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Strong: 

Q.     Now  as  to  Defendant 's  Exhibit  MM,  which  is 
a  check  to  Benjamin  Kosdon  for  $750  which  you 
testified  was  from  your  personal  account,  do  you 
know  where  that  particular  $750  came  from? 
A.     From  my  personal  checking  account. 
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Q.  But  you  don't  know  where  that  sum  itself 
originally  came  from  into  your  account,  do  you? 

A.     From  the  accoimt  only,  is  all  I  know. 

Q.  In  other  words,  you  can't  trace  it  further 
than  the  account?  A.     No. 

Q.  Now  as  to  Defendant's  Exhihit  O,  which  is 
a  check  for  $206.11,  that  is  a  check  from  the  Acme 
Meat  Company  [1274]  account,  is  that  right? 

A.    Yes,  it  is. 

Q.     And  it  is  payable  to  you  personally? 

A.     Correct. 

Q.  And  you  were  the  one  who  was  the  Acme 
Meat  Company  at  that  time? 

A.     Wliat  do  you  mean? 

Q.  I  mean  the  Acme  Meat  Company  was  the 
name  under  which  you  were  operating. 

A.     Not  as  a  sole  owner. 

Q.     You  and  Mr.   Salter?  A.     CoiTect. 

Q.  Do  you  know^  what  was  done  with  that  check 
of  $206.11? 

A.     I  believe  it  w^as  deposited. 

Q.     To  your  personal  account? 

A.     To  one  of  the  personal  accounts? 

Q.  You  don't  know  the  source  of  that  money, 
the  $206.11,  other  than  it  came  from  the  Acme  Meat 
Company  account? 

A.     That  is  correct. 

Q.  As  to  Defendant's  Exhibit  T,  which  was  a 
series  of  checks  w^hich  I  understood  you  testified 
was  used  to  pay  for  livestock  purchases? 

A.     Yes. 
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Q.  You  didn't  buy  any  bonds  with  any  of  these 
funds  represented  by  those  checks,  did  you  % 

A.     Not  by  [1275]  those  checks ;  no. 

Q.  As  to  Defendant's  Exhibit  R,  which  is  a  check 
for  $8147.73,  did  I  understand  that  that  was  used  to 
purchase  bonds'?  A.     Yes,  it  was. 

Q.     Which  bonds? 

A.     This  was  the  $10,000  series. 

Q.     Do  you  know  which  j^articular  bond  it  was? 

A.     It  was  several  $1000  bonds. 

Q.  And  that  money  came  from  your  personal 
account.'        A.     Yes. 

Q.  Do  you  know  where  its  origin  was  originally 
before  it  got  into  your  personal  account? 

A.  ■All  I  know  is  that  it  came  from  the  personal 
checking  account. 

Q.     Your  checking  account?  A.     Yes. 

Q.  But  you  can't  say  where  that  $8147.73  came 
from?      M    : 

A.     From  my  personal  checking  account. 

Q.  But  to  get  into  it,  can  you  say  where  it  came 
from.  A.     I  don't  recollect. 

Q.  As  to'  this  check  which  is  Defendant's  Exhibit 
S,  which:  is  drawn  on  the  Acme  Meat  Company  ac- 
count signed  by  you,  payable  to  you,  that  is  for 
$1332.27,  that  was  used  to  buy  a  [1276]  bond,  is 
that  right? 

A.    That  was  used  in  the  purchase  of  bonds ;  yes. 

Q.     Which  bonds?  A.     The  $10,000  item. 

Q.     Still  the  $10,000  item?  A.     Yes. 

Q.  Can  you  designate  with  any  more  specificity 
which  of  those  bonds  it  was? 
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A.     I  can't  recollect  the  serial  numbers;  no. 

Q.  Do  you  know  where  this  money  came  from 
originally  before  it  got  into  the  Acme  Meat  Com- 
pany accomit  ? 

A.     No,  I  wouldn't  know. 

Q.  This  Defendant's  Exhibit  Z,  which  is  a  check 
for  $595.25,  which  is  drawn  by  you  on  your  personal 
account  and  payable  to  you,  I  understand  that  you 
bought  bonds  with  that  too.  A.     Yes,  I  did. 

Q.     Which  ones? 

A.     That  was  the  $7000  transaction. 

Q.     Where  did  that  $595.25  come  from  originally  *? 

A.     From   my   personal   checking  account. 

Q.  But  before  it  got  into  there,  do  you  know 
where  it  came  from?  A.     I  don't  know. 

Q.  In  fact,  wouldn't  that  be  your  answer  to  all 
of  [1277]  these  checks? 

A.  Well,  some  particular  ones  I  could  identify 
but  not  these  particular  ones. 

Q.  How  about  this  Defendant's  Exhibit  AA, 
which  are  checks  drawn  on  the  Acme  Meat  Com- 
pany account  signed  by  you  and  payable  to  you, 
each  for  $100,  was  that  used  to  buy  bonds? 

A.     Yes. 

Q.  You  wouldn't  know  as  to  where  the  money 
originally  came  from? 

A.  These  moneys  came  from  the  Acme  Meat 
Company. 

Q.  But  the  source  from  which  the  Acme  Meat 
Company  got  them,  would  you  know  that? 

A.     No,  I  wouldn't. 
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Q.  Now,  you  have  been  shown  various  cheeks 
here  by  Mr.  Robnett  which  you  testified  to  were 
used  to  purchase  bonds.  Were  there  any  other 
checks  used  by  you  to  purchase  bonds  which  were 
not  shown  to  you  by  Mr.  Robnett? 

Mr.  Robnett:  Object  to  that  as  not  cross-exami- 
nation. 

The  Court:     Objection  sustained.  [1278] 

Q.  Defendant's  Exhibit  V,  which  is  the  check 
for  $5000,  drawn  on  the  Acme  Meat  Company 
account,  signed  by  you,  payable  to  you,  which  I 
imderstood  by  you  to  purchase  bonds  or  a  bond*? 

A.     Yes. 

Q.  Can  you  state  where  that  money  originally 
came  from  before  it  got  into  the  Acme  Meat  Com- 
pany accoimt? 

A,     I  wouldn't  know. 

Q.  And  the  $204.75,  which  is  the  check  by  the 
United  Dressed  Beef  Company,  payable  to  you, 
was  that  used  to  buy  a  bond  ?  A.     Yes,  it  was. 

Q.     Which  bond? 
,    A.     That  was  in  the  $7,000  transaction. 

Q.  Without  going  into  all  the  other  checks,  I 
want  to  ask  you  this :  You  testified  that  you  kept  a 
large  amount  of  cash  on  hand,  because  you  did  not 
want  to  put  it  into  banks,  is  that  right? 

A.     I  would  not  say  that. 

Q.     Well,  you  were  asked  by  Mr.  Robnett: 

"Q.  Mr.  Ormont,  as  to  your  habit  of  keep- 
ing some  of  your  funds  in  currency,  will  you 
state  to  the  Court  and  jury  what  your  reason 
was  for  so  doing  ? 
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Your  answer  was: 

*'A.  Well,  when  I  first  started,  my  mother 
had  a  [1279]  very  unfortunate  experience  in 
her  early  days  in  Los  Angeles.  She  lost  quite  a 
bit  of  her  savings  in  a  couple  of  small  bank 
failures,  and  she  always  advised  me  never  to 
keep  all  my  eggs  in  one  basket." 

That  was  the  reason  you  gave  then? 

A.  Yes.  Did  you  say  all  of  the  funds  orginally 
in  the  question? 

Q.     That's  right. 

A.     That  is  incorrect. 

Q.  Isn't  true  that  you  made  very  substantial 
deposits  in  your  personal  bank  account  during  the 
years  1937,  1938,  1939,  1940,  ,1941  and  1942? 

Mr.  Robnett:  I  object  to  that  as  not  cross-ex- 
amination. 

The  Court:     Overruled. 

A.     Yes. 

Q.  (By  Mr.  Strong)  :  And  you  testified  about 
how  much  money  you  had;  as  I  understood,  it  was 
between  eleven  and  twelve  thousand  dollars  in  cash 
which  you  had  at  the  end  of  1941.  Can  you  state 
approximately  when  you  accumulated  that  money? 

A.     In  how  many  years'  time? 

Q.    Yes. 

A.     I  would  say  it  was  close  to  14  years. 

Q.  Let  us  take  the  year  1941.  How  much  would 
you  say  you  accumulated  out  of  that  $12,000  during 
1941?  [1280] 
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A.     I  would  not  know  definitely. 

Q.     Roughly'?  A.     I  couldn't  say. 

Q.     Not  even  by  thousands  or  hundreds  ? 

A.     No. 

Q.     Can  you  say  as  to  any  one  of  the  preceding 
years? 

A.     I  would  say  it  amounted  from  $700  to  $1,000 
a  year. 

Q.     That  was  from  your  earnings'? 

A.     That  was  from  my  earnings. 

Q.     And  the  balance  of  your  earnings  you  de- 
posited to  your  personal  account "? 

A.     Not  necessarily. 
.•.    Q.     Would  you  deposit  any  of  the  balance  of  your 
^earnings  to  your  personal  account '? 

A.    -Yes,  some  of  them. 

Q.  ;  How  much  would  you  say  your  income  was 
in  1941? 

Mr.  Ormont:     I  object  to  that  as  not  cross-ex- 
amination. 
:    Tlie;  Court :     Overruled. 

A,     I  couldn't  tell  you  exactly,  without  looking 
at  the  returns. 

Mr.  Strong :     May  I  have  this  marked  for  identi- 
fication, your  Honor? 

The  Court :     57. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  57  for  identification.) 

.     Q;     (By  Mr.  Strong) :     Would  [1281]  your  an- 
swer be  the  same  as  to  1940,  1939,  1938  and  1937? 
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Mr.  Robnett :  Same  objection,  your  Honor 
please;  not  cross-examination. 

The  Court :  This  is  admissible  only  for  testing 
the  credibility  of  the  witness  in  connection  with  the 
one  i)hase  of  his  direct  examination  as  to  the  amount 
of  cash  he  had  on  hand. 

Mr.  Strong:     That  is  what  I  am  doing. 

The  Court:     And  for  no  other  purpose? 

Mr.  Strong:     Yes. 

The  Clerk:  Exhibits  57  to  61,  inclusive,  marked 
for  identification. 

(The  documents  referred  to  were  marked 
Government's  Exhibits  58,  59,  60,  61,  for  iden- 
tification. ) 

(Showing  same  to  counsel.) 

Mr.  Strong:  May  we  have  permission  to  sub- 
stitute photostats  for  these  as  soon  as  possible,  as 
they  are  the  original  records  of  the  Internal  Rev- 
enue 1 

The  Court:  Surely,  provided  they  are  the  same 
size  as  the  originals,  and  not  reduced;  not  so  small 
you  can't  read  them. 

Mr.  Strong:     Black  and  white? 

The  Court:     Black  and  white.  [1282] 

Q.  (By  Mr.  Strong):  These  sums  from  $700 
to  $1,000,  which  you  said  you  accumulated  during 
1941,  and  during  each  of  the  preceding  years,  they 
came  from  your  earnings,  is  that  correct? 

A.     Correct. 
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Q.     Did  you  have  any  other  source  of  income? 

A.  Not  from  my  earnings;  outside  of  my  earn- 
ings. 

Q.  That  money  that  you  accumulated  in  cash 
was  from  your  earnings,  is  that  right? 

A.     Correct  ? 

Q.  I  understand  that  amount  of  money  that  you 
said  you  accumulated  in  cash  each  of  the  years 

A.     Was  from  earnings. 

Q.     Your  earnings'?  A.     Yes. 

Q.  You  had  no  other  source  of  income  during 
those  years'?  A.     No. 

Q.  I  show  you  Government's  Exhibit  57  for 
identification,  which  is  an  income  tax  return,  and 
simply  ask  you  to  refresh  your  recollection  as  to 
what  your  income  was  for  the  year  1941. 

Mr.  Robnett:     Same  objection. 

The  Court:     Same  ruling.   Objection   overruled. 

The  Witness:     What  is  it  you  want*? 

Q.  (By  Mr.  Strong)  :  What  was  your  income 
for  that  year*?  A.     $9068.25. 

Q.  I  show  you  Government's  Exhibit  61  for 
identification,  which,  I  believe,  is  the  original  of 
your  income  tax  return  for  the  year  1940.  Will  you 
use  that  to  refresh  your  recollection,  and  then  state 
how  much  your  income  was  during  the  year  1940? 

A.     $7,499.49.  [1284] 

Q.  Then  I  show  you  Government's  Exhibit  No. 
60  for  identification,  which  I  believe  is  your  original 
income  tax  return  for  the  year  1939,  and  would  you 
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refresh  your  recollection  from  that  and  state  how 

much  your  income  was  during  1939? 

A.     $9111.96. 

Q.  I  show  you  Government's  Exhibit  59  for 
identification  and  ask  you  to  please  state  from  that, 
which  I  believe  is  your  original  income  tax  return 
for  the  year  1938,  how  much  your  income  during  the 
year  1938  was.  A.     $6344.50. 

Q.  And  finally  I  show  you  Government's  Exhibit 
58  for  identification,  which  I  believe  is  your  income 
tax  return  for  the  year  1937,  and  will  you  refresh 
your  recollection  as  to  how  much  your  income  was 
for  that  year?  A.     $7381.33. 

Q.  Thank  you.  And  it  is  from  that  income  that 
you  testified,  I  believe,  that  you  took  out  the  cash 
amounts,  is  that  right? 

A.     Not  all  of  it  from  those  particular  years. 

Q.     Well,  you  said  from  $700  to  flOOO  a  year. 

A.  In  those  particular  years  you  are  talking 
about,  yes. 

Q.  Now  I  ask  you  whether  it  isn't  true  that  in 
the  year  1942  you  deposited  to  your  personal  ac- 
count a  sum  in  excess  of  $24,000.  [1285] 

A.     I  beg  your  pardon? 

Mr.  Robnett:  Object  to  that  as  not  proper  cross- 
examination. 

Mr.  Strong :    He  bought  his  bonds  in  '42  and  '43. 

The  Court :    Let  me  hear  the  question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows : 
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("Q.  Now  I  ask  you  whether  it  isn't  true 
that  in  the  year  1942  you  deposited  to  your  per- 
sonal account  a  sum  in  excess  of  $24,000.") 

The  Court:     Objection  sustained. 

Mr.  Stron.s: :    Is  that  as  to  the  year  ? 

The  Court:    Objection  sustained. 

Mr.  Strong :  Then  I  will  have  to  ask  other  ques- 
tions. 

Q.  I  ask  you  whether  it  isn't  true  that  during 
the  year  1941  you  deposited  to  your  personal  ac- 
counts a  sum  in  excess  of  $21,000. 

Mr.  Robnett:  Object  to  that  as  not  proper  cross- 
examination. 

The  Court:  Objection  sustained.  The  subject 
matter  was  not  touched  by  the  direct  examination. 

Mr.  Strong:  It  goes  to  the  credibility  of  the  wit- 
ness. The  witness  testified  he  saved  cash  and  I 
think  I  can  show  to  the  contrary. 

The  Court:    Objection  sustained.  [1286] 

Mr.  Strong:  As  to  all  the  years  I  will  ask,  I 
assume  ? 

The  Court:  As  to  the  subject  matter.  The  sub- 
ject matter  was  not  covered  so  if  you  ask  the  same 
question  as  to  each  year  it  w^ould  be  sustained  if 
the  same  objection  were  made. 

Mr.  Robnett:  I  assign  counsel's  statement  as 
prejudicial,  your  Honor. 

The  Court :  The  statement  as  to  w^hat  he  wanted 
to  show? 

Mr.  Robnett:    Yes. 
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The  Court:  The  jury  will  be  instructed  to  dis- 
regard the  remarks  of  counsel. 

Mr.  Strong:    No  further  questions. 

The  Court :    Redirect  ? 

Mr.  Robnett:    No  redirect. 

The  Court:     Cross-examination,  Mr.  Katz? 

Mr.  Katz:    No  questions,  your  Honor. 

The  Court:    Step  down. 

(Witness  excused.) 

The  Court:    Next  witness. 

Mr.  Robnett:    Mr.  Paul  Kane,  please. 

PAUL  KANE 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Ormont,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name?  [1287] 
The  Witness:     Paul  Kane. 
The  Clerk:     Your  address? 

The  Witness:  1417  South  Crescent  Heights 
Boulevard. 

The   Clerk:     Beverly  Hills? 
The  Witness:     No,  Los  Angeles. 
The  Clerk:     Take  the  stand. 

Direct  Examination 
By  Mr.  Robnett: 

Q.  Mr.  Kane,  are  you  acquainted  with  Sam  Or- 
mont, the  defendant  in  this  action,  w^ho  was  just  on 
the  witness  stand?  A.     I  am. 
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Q.  And  were  you  so  acquainted  with  him  in  the 
year  1937?  A.     I  was,  sir. 

Q.  I  will  ask  you  if  you  had  any  transaction  with 
Mr.  Ormont  during  the  year  1937. 

A.     I  did. 

Q.  With  regard  to  borrowing  of  money  from 
him?  A.     Yes,  sir. 

Q.  Did  you  or  did  you  not  borrow^  any  money 
from  Mr.  Ormont  that  year  ?  A.     I  did,  sir. 

Q.     How  much  did  you  borrow?  A.     $500. 

Q.     I  will  ask  you  if  you  have  repaid  that  money. 

A.     I  have,  sir. 

Q.     What  year  did  you  repay  it?  A.     '42. 

Q.     1942?  A.    Yes,  sir. 

Q.  In  what  manner  did  you  repay  it,  that  is  to 
say,  did  you  use  checks  or  currency? 

A.     No,  I  paid  him  in  cash. 

Q.     In  cash?  A.     Yes. 

Q.  And  did  you  make  it  all  in  one  pajrment  or 
in  installments?  A.     In  installments. 

Q.    How  much?  A.     $50  a  month. 

Mr.  Robnett:     Cross-examine. 

Cross-Examination 
By  Mr.  Strong : 

Q.  I  ask  you,  Mr.  Kane,  whether  you  know  how, 
if  at  all,  that  sum  of  money  w^hich  you  repaid  was 
entered  on  the  books  of  the  Acme  Meat  Company. 

A.     I  really  couldn't  tell  you. 

Mr.  Robnett:  Object  to  that  as  improper  cross- 
examination,  asking  for  an  opinion  of  the  witness. 

The  Court:     Objection  sustained.  [1289] 


vs.  United  States  of  America  1331 

(Testimony  of  Paul  Kane.) 

Q.  (By  Mr.  Strong)  :  I  ask  you  to  look  at  Gov- 
ernment's Exhibit  1,  which  is  an  income  tax  return 
of  the  defendant  Sam  Ormont  for  1942,  and  state 
whether  you  find  any  place  upon  that  reported  the 
sum  of  $500  which  you  said  you  repaid  during  that 
year. 

Mr.  Robnett:  I  object  to  that  as  not  cross- 
examination. 

The  Court:     Objection  sustained. 

Mr.  Strong:  I  will  make  him  my  direct  witness, 
your  Honor. 

The  Court:  You  cannot  do  it  now.  You  have 
closed  your  case. 

Mr.  Strong:  With  reference  to  cross-examina- 
tion, I  may  not? 

The  Court:     No. 

Mr.  Strong:     No  further  questions. 

The  Court :  You  can  do  it  if  you  want  to  on  re- 
buttal but  not  at  this  stage  of  the  proceedings. 

Mr.  Strong:     No  further  questions. 

Mr.  Robnett:  That  is  all.  And  the  witness  may 
be  excused. 

Mr.  Strong:  T  would  like  to  have  him  remain, 
your  Honor. 

The  Witness:     I  have  to  go  back. 

The  Court:     He  says  he  has  to  go  to  work. 

The  Witness:  I  have  a  place  of  business  and 
1  had  to  leave  somebody  to  watch  it.  [1290] 

Mr.  Strong:     May  I  ask  him  out  of  turn  then? 

The  Court:     No,  I  do  not  think  so. 
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Mr.  Strono: :  I  will  arrange  to  call  hiin  by  plione 
if  I  may  have  liis  telephone  nmnber  so  as  to  not 
inconvenience  him. 

The  Court :  Will  you  give  Mr.  Strong  your  tele- 
phone number? 

Mr.  Strong:  How  long  will  it  take  you  to  get 
back? 

The  Witness:     I  can't  answer  that. 

The  Court :     You  got  here  this  time. 

The  Witness:     I  can  close  the  doors. 

The  Court :  The  order  of  court  will  be  that  either 
you  remain  until  Mr.  Strong  calls  you  or  that  you 
return  upon  call. 

The  Witness:  I  better  remain  because  I  have 
someone  there  now,  sir. 

Mr.  Robnett :     He  says  he  will  remain. 

The  Court :  You  may  have  to  remain  all  day  to- 
day and  tomorrow.  I  don't  know  when  the  defend- 
ants will  fuiish  their  case. 

Mr.  Strong :  I  will  take  a  chance  and  let  him  go 
back  to  his  business  and  then  I  will  try  to  get  him 
myself. 

The  Court:     Very  well. 

(Witness  excused.) 

The  Coui-t:     Next  witness. 

Mr.  Robnett:     Mrs.  Mary  Reardon.  [1291] 
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MRS.  MARY  REARDON 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant Orniont,  ha\'ing  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk  :     Will  you  state  your  name? 

The    Witness:     Mrs.    Mary    Reardon;    R-e-a-r- 
d-o-n. 

The  T'lerk:     Your  address? 

The  Witness:     758  South  Ardmore. 

The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Robnett : 

Q.     Mrs.  Reardon,  in  order  that  all  the  jurors 
may  hear,  will  you.  raise  your  voice  as  best  you  can  ? 

A.     Yes.  I  v;ill. 

Q.     Are  you  acquainted  with  Samuel  Ormont,  the 
defendant  in  this  action  ?  A.     I  am. 

Q.     About  how  Ions'  have  you  known  him  ? 

A.     Since  about  1942,  in  July. 

Q.     By  the  way,  what  is  your  business,  please? 

A.     I  am  secretary  and  treasurer  of  the  Los  An- 
geles Livestock  Exchange. 

Q.     And  in  connection  with  that  business  have 
you  had  occasion  to  have  dealings  with  Mr.  Ormont  ? 

A.     I  have.  [1292] 

Q.     And  do  you  know  of  others,  acquainted  with 
others  who  have  had  dealings  with  him? 

A.     Yes,  I  am. 

Q.     Do  you  know  the  reputation  of  Mr.  Ormont 
for   truth,   honesty,   integrity   and    fair   dealing   in 
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the  communis  where  he  transacts  business  or  in 

the  eommimity  where  he  resides,  either  plaee? 

A.     My  office  acts  as  a  elearins:  house 

The  Court:     Xo,  no. 

Mr.  Robnett :     Do  you  know  his  reputation  ? 

The  Court:  Do  you  know  his  reputation,  either 
in  the  community  where  he  transacts  business  or 
where  he  lives? 

The  Witness:  As  far  as  I  know,  in  my  of- 
fice  

The  Court :  Just  answer  that  one  yes  or  no.  Do 
you  know  his  reputation  for  truth,  honesty  and 
intearrity  ? 

The  Witness:     Yes. 

The  Court :     ALL  right. 

Q.  (By  ^Ir.  Robnett) :  What  is  it.  good  or 
bad  ?  A.    It  is  good. 

A.    It  is  good. 

Mr.  Robnett:  Thank  you.  Yoo  maQr  orofis-ex- 
amine. 

Cross-Examination 
By  Mr.  Strong: 

Q.  Just  one  question:  Do  yon  know  anythins" 
about  Mr.  Ormont's  income  tax  return  I  [1293] 

A.     I  do  not. 

Mr.  Strong:     That  is  all.   Thank  yoo. 

The  Court:     You  may  be  excused. 
(Witness  excused.) 

Mr.  Robnett :    We  would  like  to  call  Mr.  Haimer. 
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HIGH  HAIMER 
called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant Ormont,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk:     Your  name! 
The  Witness:     Hi^h  Haimer. 
The  Clerk:     Your  address? 
The  Witness:     5214  Ruth  Ellen. 
The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Robnett: 

Q.     Mr.  Haimer,  what  is  your  business  ? 

A.     Grocery  business. 

Q.  Are  you  acquainted  with  Samuel  Ormont, 
the  defendant  in  this  action?  A.     Yes,  I  am. 

Q.     How  long  have  you  known  him  ? 

A.     About  20  ye-ars. 

Q.     Hare  you  had  any  dealings  with  him? 

A.  Well,  mostly  of  a  personal  account.  I  mean 
as  a  [1294]  friend. 

Q.  Mr.  Haimer,  are  you  acquainted  with  other 
persons  who  have  been  acquainted  with  Mr.  Or- 
mont? A.     I  am. 

Q.  Do  you  know  Mr.  Ormont 's  reputanon  for 
truth,  honesty,  integrity  and  fair  dealing  iu  the 
community  in  which  he  resides  or  in  the  community 
in  which  he  transacts  business  ? 

A.    It  has  always  been  very  favorable. 

Mr.  Robnett :     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Strong : 

Q.  Do  you  know  anything  about  his  income  tax 
during  the  year  1944? 

Mr.  Robnett:  I  object  to  that  as  not  proper 
cross-examination. 

The  Court:     Objection  sustained. 

Mr.  Strong:     No  questions. 

The  Court:     Next  witness. 
(Witness  excused.) 

Mr  Robnett :     Mr.  Jeal. 

ALBERT  JEAL 

called  as  a  witness  by  and  in  behalf  of  the  defendant 
Ormont,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows :  [1295] 

The  Clerk:     Will  you  please  state  your  name? 

The  Witness:     Albert  H.  Jeal;  J-e-a-1. 

The  Clerk:     Your  address? 

The  Witness:     4808  Victoria  Avenue. 

The  Clerk:     Los  Angeles? 

The  Witness:     Yes. 

The  Clerk:     Take  the  stand. 

Direct  Examination 
By  Mr.  Robnett: 

Q.     Mr.  Jeal,  what  is  your  business? 

A.  I  am  junior  vice  president  and  manager  of 
the  Citizens  National  Trust  and  Savings  Bank,  the 
Los  Angeles  Union  Stockyards. 
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Q.  How  long-  have  you  been  engaged  in  such 
business  ? 

A.     Well,  I  have  been  there  for  the  past  11  years. 

Q.  Are  you  acquainted  with  Samuel  Ormont,  the 
defendant  in  this  action  ?  A.     I  am. 

Q.     How  long  have  you  known  him"? 

A.     For  the  past  10  or  11  years. 

Q.     Have  you  transacted  any  business  with  him? 

A.     Yes,  I  have. 

Q.     Do  you  know  others  who  know  Mr.  Ormont? 

A.     I  do. 

Q.  I  will  ask  you  if  you  know  Mr.  Ormont 's 
reputation  for  honesty,  truth,  integrity  and  fair 
dealing  either  in  the  [1296]  community  in  w^hich  he 
resides  or  the  community  in  which  he  transacts 
business. 

A.  Very  good  in  the  community  in  which  he 
transacts  his  business. 

Mr.  Robnett:     Thank  you.    Cross-examine. 

Cross-Examination 
By  Mr.  Strong : 

Q.  Are  you  acquainted  with  the  charges  in  this 
€ase? 

Mr.  Robnett:     I  will  object  to  that,  your  Honor. 

The  Court:  This  witness  was  up  here  once  be- 
fore. 

Mr.  Strong:     He  did  look  familiar. 

The  Witness:     You  called  me,  Mr.  Strong? 

Mr.  Robnett:  I  submit  that  it  is  not  proper 
cross-examination. 
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The    Court:     The    objection    is    sustained;    not 
pro])er  cross-examination. 

Mr.   Strong:     No  questions. 

(Witness  excused.) 

The  Court:     Next  witness. 

Mr.  Robnett :     Mr.  Campton,  please. 

BENJAMIN  W.  CAMPTON 

called  as  witness  by  and  in  behalf  of  the  defendant 
Ormont,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

The  Clerk:     Your  name?  [1297] 
The  Witness:     Benjamin  W.  Campton;  C-a-m-p- 
t-o-n. 

The  Clerk:     Your  address,  Mr.  Campton? 
The  Witness :     3399  East  Vernon  Avenue. 
The  Clerk:     Take  the  stand,  please. 

Direct  Examination 
By  Mr.  Robnett: 

Q.     What  is  your  business,  Mr.  Campton? 

A.     I   am  president  and  executive  secretary  of 
Meat  Packers,  Inc.,  a  trade  association. 

Q.    And  you  have  been  such  for  some  time,  have 
you? 

A.     For  the  past  nine  years;  yes,  sir. 

Q.     Are   you   acquainted   with   Samuel   Ormont, 
the  defendant  in  this  action? 

A.     I  am.  [1298] 
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Q.     How  long  have  you  known  him  ? 

A.     Well,  in  excess  of  10  years. 

Q.  Are  you  acquainted  with  other  persons  who 
know  Mr.  Sam  Ormont?  A.     I  am. 

Q.  I  will  ask  you  if  you  know  Mr.  Ormont's 
reputation  for  truth,  honesty,  integrity,  and  fair 
dealings,  in  the  community  in  which  he  transacts 
business,  and  in  the  community  in  which  he  resides  ? 

A.     In  business  affairs  I  do ;  they  are  very  good. 

Mr.  Robnett:  Thank  you.  You  may  cross-ex- 
amine. 

Mr.   Strong:     No   questions. 

The  Court :    You  may  be  excused. 

(Witness  excused.) 

A.  R.  PHILLIPS 

a  wdtness  called  by  and  on  behalf  of  the  defendant 
Ormont,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :    AVhat  is  your  name  ? 

A.     A.  R.  Phillips. 

The  Clerk:     Your  address,  Mr.  Phillips? 

A.     Ill  West  Seventh  Street. 

Direct  Examination 
By  Mr.  Robnett: 

Q.     Mr.  Phillips,  what  is  your  business? 

A.     Insurance  broker.  [1299] 

Q.  You  have  been  a  resident  of  Los  Angeles 
County,  have  you,  for  a  number  of  years? 

A.     About  30. 
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Q.  Are  you  acquainted  with  Samuel  Ormont,  one 
of  the  defendants  in  this  action?  A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     Approximately  10  years. 

Q.  Have  you  had  any  business  dealings  with 
him?  A.     Yes,  sir. 

Q.  Do  you  know  others  who  are  acquainted  with 
Mr.  Ormont?  A.     Yes,  sir. 

Q.  I  will  ask  you  if  you  know  Mr.  Ormont 's 
reputation  for  truth,  honesty,  integrity  and  fair 
dealings  in  the  community  in  which  he  transacts 
business  and  in  the  community  in  which  he  resides? 

A.     I  do. 

Q.     Is  it  good  or  bad?  A.     Excellent. 

Mr.  Robnett:  Thank  you.  You  may  cross-ex- 
amine. 

i;:  Cross-Examination 

B.y-Mr.  Strong:  | 

Q.  You  have  dealings  in  insurance  with  Mr.  Or- 
mont?       A.     Pardon? 

Q.  You  have  dealings  with  reference  to  insur- 
ance with  [1300]  reference  to  Mr.  Ormont? 

A,     Yes,  sir. 

Q.     Do  you  sell  him  insurance? 

A.     He  buys  some  insurance  from  me. 

Mr.   Strong:     Thank  you. 

The  Cbiirt :     You  may  be  excused. 

(Witness  excused.) 


vs.  United  States  of  America  1341 

CHARLES  J.  LUMPP 

a  witness  called  by  and  on  behalf  of  the  defendant 
Ormont,  bein,i?  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:  What  is  your  name? 
The  Witness :  Charles  J.  Lumpp. 
The  Clerk:     What  is  your  address?  ,  • 

The    Witness:     2822     Cudahy     Street,     Walnut 
Park. 

Direct  Examination 
By  Mr.  Robnett: 

Q.     Mr.  Lumpp,  what  is  your  business? 

A.  I  am  vice  president  and  general  manager  of 
the  Los  Angeles  Union  Stock  Yard  Company? 

Q.  You  have  been  such  for  a  number  of  years, 
have  you? 

A.     I  have  been  in  that  position  since  1942. 

Q.     Prior  to  that  you  were  connected  with  them  ? 

A.     Yes,  sir,  I  have  been  with  them  for  25  years. 

Q.     Are  you  acquainted  with  Samuel  Ormont? 

A.     I  am.  [1301] 

Q.     How  long  have  you  known  him? 

A.     In  excess  of  five  years. 

Q.     Have  you  had  any  dealings  with  Mr.  Ormont  ? 

A.     Not  directly,  no,  sir. 

Q.  Are  you  acquainted  with  other  people  who 
do  know  Mr,  Ormont?  A.     I  am. 

Q.  Do  you  know  his  reputation  for  honesty, 
truth,  integrity  and  fair  dealing  in  the  community 
in  which  he  transacts  business,  or  in  the  community 
in  which  he  resides  ? 
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A.  In  the  community  in  which  he  transacts  busi- 
ness, I  do. 

Q.     Is  it  good  or  bad?  A.     It's  good. 

Mr.  Robnett:  Thank  you.  You  may  cross-ex- 
amine. 

Cross-Examination 
By  Mr.  Strong: 

Q.     That  business  is  the  meat  business? 

A.     Livestock. 

Q.     Your  business  is  that  of  livestock? 

A.     Yes. 

Q.     Buying  and  selling? 

A.  No,  we  run  a  hotel  for  livestock;  operate  a 
hotel  for  livestock. 

Q.     For  livestock  or  people?  [1302] 

A.     For  livestock. 

The  Court:  When  you  check  them  out  they  are 
dead? 

The  Witness:  No,  sir,  they  are  alive.  Judge. 
Most  people  don't  know  what  a  stockyard  is,  and 
that  is  why  I  called  it  a  hotel  for  livestock.  All  we 
do  is  feed,  water,  weigh,  including  loading  and  un- 
loading of  livestock. 

The  Court:  That  includes  Mr.  Ormont 's  live- 
stock ? 

The  Witness:  Livestock  he  purchased  in  the 
stockyards. 

Q.  (By  Mr.  Strong) :  Just  w^hat  is  the  nature 
of  your  dealing  with  Mr.  Ormont? 

A.     All  during  the  period  I  have  known  him. 
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Q.     Do  you  mean  he  would  bring  livestock  in  ? 

A.     No,  sir,  he  purchased  at  the  yard. 

Q.     Then  he  paid  for  it? 

A.  Paid  for  it  through  the  Los  Angeles  Live- 
stock Exchange.  We  performed  the  services  of  load- 
ing it  out. 

Q.  Those  are  the  only  transactions  you  had  with 
Mr.  Ormont?  A.    Yes. 

Mr.  Strong:     That  is  all. 

Mr.  Robnett:     Is  he  excused  I 

The  Court:     Yes,  the  witness  may  be  excused. 

(Witness  excused.)  [1303] 

JOSEPH  SMITH,  JR. 

a  witness  called  by  and  on  behalf  of  the  defendant 
OiTnont,  being  first  duly  swom.  was  examined  and 
testified  as  follows: 

The  Clerk:     May  I  have  your  name? 
The  Witness:     Joseph  P.  Smith,  Jr. 

The  Clerk :     Your  address  ? 

The  Witness:  16121  California  Avenue.  Santa 
Monica. 

Direct  Examination 
By  Mr.  Robnett : 

Q.    Mr.  Smith,  what  is  your  business? 

A.     I  am  a  cattle  dealer. 

Q.     Have  you  been  such  for  a  number  of  years? 

A.     Yes. 

Q.  Are  you  acquainted  with  Mr.  Samuel  Or- 
mont,  the  defendant?  A.     I  am. 
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Q.     How  long  have  you  known  him  ■? 

A.     Three  years. 

Q.     Do  you  know  others  who  know  Mr.  Ormont? 

A.    Yes. 

Q.  I  will  ask  you  if  you  know  Mr.  Ormont 's 
reputation  in  the  community  in  which  he  transacts 
business  for  truth,  honesty,  integrity  and  fair  deal- 
ing? A.     Yes,  sir,  it  is  very  good. 

Mr.  Robnett:  Thank  you.  You  may  cross-ex- 
amine. [1304] 

Mr.  Strong:     No  questions. 

The  Court :     You  may  be  excused. 

(Witness  excused.) 

D.  H.  LILLYWHITE 

a  witness  called  by  and  on  behalf  of  the  defendant 
Ormont,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     What  is  your  name? 

The  Witness:     D.  H.  Lillywhite. 

Tl|e  Clerk :     Your  address  ? 

The  Witness :     3609  West  Vernon  Avenue. 

Direct  Examination 
By  Mr.  Robnett : 

Q.     Mr.  Lillyw^hite,  what  is  your  business  or  occu- 
pation ? 
:•    A.     I  am  in  the  livestock  commission  business. 

Q.     Do  you  have  a  company? 

A.     D.  H.  Lillywhite  Company. 
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Q.  Do  you  hold  any  official  position  in  that  com- 
pany? A.     I  am  the  proprietor. 

Q.     How  h:>ng  have  you  been  in  that  business*? 

A.     Since  1921. 

Q.  Are  you  acquainted  with  Mr.  Samuel  Or- 
mont?  A.     Yes. 

Q.     How  long  have  you  known  him? 

A.     I  have  known  him  about  25  years.  [1305] 

Q.  Do  you  know  Mr.  Ormont's  reputation  as  to 
truth,  honesty,  integrity  and  fair  dealing  in  the 
community  in  which  he  transacts  business? 

A.     I  do. 

Q.     State  whether  it  is  good  or  bad  ? 

A.     It's  good. 

Mr.  Robnett:  Thank  you.  You  may  cross-ex- 
amine. 

Cross-Examination 
By  Mr.  Strong : 

Q.  When  did  you  last  discuss  with  anyone  Mr. 
Ormont's  reputation? 

A.     I  beg  your  pardon  ? 

Q.  When  did  you  last  discuss  with  anyone  Mr. 
Ormont's  reputation? 

A.     I  have  not  discussed  it  Avith  anyone. 

Q.     Not  at  all?  A.     Not  at  all. 

Q.     Never?  A.     No. 

Q.     How  do  you  know  what  it  is  ? 

A.  Because  he  has  been  around  me  there  about 
that  length  of  time. 

Q.     Around  you?  A.     Yes. 
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Q.  Then  I  understand  you  are  testifying  to 
what  your  [1306]  opinion  is  of  Mr.  Ormont;  not 
his  reputation? 

A.     My  opinion  of  his  reputation. 

Q.     You  have  no  other  opinion  but  your  own  ? 

A.  After  25  years,  I  think  I  would  know  pretty 
well. 

Q.  You  haven't  talked  with  anybody  else  about 
it? 

A.  I  wouldn't  have  to.  I  have  had  personal 
dealings  with  him. 

Mr.  Strong:     That  is  all. 

The  Court:     You  will  be  excused. 

(Witness  excused.) 

JULIUS  SCHWARZSCHILD 

a  witness  called  by  and  on  behalf  of  the  defendant 
Ormont,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk :     Your  name,  sir  1 

The  Witness:     Julius  Schwarzschild. 

The  Clerk:     Your  address,  Mr.  Schwarzschild? 

The  Witness:     Residence? 

The  Clerk:     Yes. 

The  Witness:     2505  West  Sixth  Street. 
Direct  Examination 
By  Mr.  Robnett : 

Q.  What  is  your  business  or  occupation,  Mr. 
Schwarzschild  ? 

A.     Manager  of  Bissinger  &  Company. 
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Q.     What   business   are   they   engaged   in? 

A.     Handling  hides,  skins,  and  tallow.  [1307] 

Q.  How  long  have  you  been  managei-  of  that 
company  *? 

A.     I  have  been  with  the  firm  about  47  years. 

Q.  Are  you  acquainted  with  Mr.  Samuel  Or- 
mont,  one  of  the  defendants  ? 

A.     Yes,  I  do  know  him. 

Q.     How  long  have  you  known  him  ? 

A.     I  would  say  about  15  years. 

Q.     Do  you  know  others  who  know  Mr.  Ormont? 

A.    Yes. 

Q.  Do  you  know  other  people  who  are  acquainted 
with  him?  A.     Oh,  yes,  sir. 

Q.  I  will  ask  you  if  you  know  Mr.  Ormont's 
reputation  for  truth,  honesty  and  integrity  and  fair 
dealing  in  the  community  in  which  he  transacts 
business  ? 

A.  I  have  never  had  any  reason  to  question  it. 
I  have  done  a  lot  of  business  with  him,  and  he 
always  was  open  and  above  board. 

Q.     I  do  not  understand. 

The  Court:  He  said:  I  never  had  any  reason 
to  question  it.  I  have  done  a  lot  of  business  with 
him,  and  it  was  always  open  and  above  board.  He 
hasn't  answered  your  question. 

Mr.  Robnett :  No.  Do  you  know  his  general  rep- 
utation in  the  community  in  which  he  transacts 
business  for  truth,  honesty  and  integrity  and  fair 
dealings?  A.     Good.  [1308] 

Mr.  Robnett :     Thank  you. 
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Cross-Examination 
By  Mr.  Strong : 

Q.  When  did  you  last  discuss  his  reputation  with 
someone  ? 

A.  I  did  not  discuss  it.  I  haven't  discussed  it 
at  all,  because  I  was  away  on  a  vacation,  and  did  not 
even  know  the  trial  was  going  on  until  they  called 
me  to  come  up  here. 

Q.     Before  vacation? 

A.  I  did  not  have  to.  I  have  had  business  deal- 
ings. I  met  people  who  know  him,  and  I  did  not 
have  any  special  discussion. 

Q.     You  never  had  any  special  discussion? 
■•  A.     No. 

.  Q.     What  you  are  giving  us  is  your  opinion  of 
Mr.  Ormont;  not  his  reputation  in  the  community? 

A.  And  I  know  other  people  who  have  had  busi- 
ness with  him-,  too. 

Qj    You  haven't  discussed  it  with  him,  have  you? 

A.     ITo,  not  discussed  it. 

The  Court:  Did  you  ever  ask  them  about  it; 
what  tliey  thought  of  him,  or  did  they  ever  tell  you 
what  they  thought  of  him? 
:  The  Witness :  No.  I  have  known  Mr.  Ormont. 
I  have  had  business  dealings  with  him.  I  did  it  be- 
cause I  knew  other  people,  and  I  have  talked  with 
them,  and  knew  it  was  a  safe  [1309]  account.  I  knew 
other  people  doing  business  with  him  before  I  did. 
Then  he  did  his,  and  I  haven't  had  any  doubt 
about  it. 
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Q.  You  don't  kiiow  his  reputation  in  the  com- 
munity, but  just  so  far  as  you  are  concerned? 

A.     My  transactions  have  been  with  him. 

Q.     Do  you  still  feel  that  is  his  reputation  f 

A.     I  am  still  doing-  business  with  him. 

Q.  In  deciding  what  you  think  of  him,  did  you 
take  into  account  the  facts  in  this  case? 

Mr.  Robnett:     I  object  to  that. 

A.     I  don't  know.   I  never  heard  of  the  case. 

The  Court :     Just  a  minute. 

Mr.  Robnett:  I  object  upon  the  ground  that  it  is 
not  proper  cross-examination. 

The  Court:     The  objection  is  sustained. 

Mr.  Strong:     That  is  all. 

Mr.  Robnett:  Thank  you.  If  the  Court  please, 
the  defendant  8am  Ormont  rests. 

The  Court:     Any  rebuttal? 

Mr.  Strong:  Recess?  I  will  go  through  my  pa- 
pers. I  will  see  if  there  will  be  any.  I  will  try  to 
shorten  it,  if  there  is  any. 

The  Court:  We  will  have  a  short  recess  while 
Mr.  Strong  looks  through  his  papers. 

(Short  recess.)   [1310] 

The  Court:     Usual  stipulation? 
Mr.  Strong:     Yes,  your  Honor. 
Mr.  Robnett:     So  stipulated. 
Mr.  Katz:     Yes,  your  Honor. 
The  Court:     Is  there  any  rebuttal? 
Mr.  Strong:     The  Government  rests  as  to  both 
defendants. 
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The  Court :     The  Government  rests,  and  the  de-  ' 
fendants  rest. 

The  matter  of  the  argument  will  not  proceed  until 
after  I  have  had  an  opportunity  to  consult  with 
counsel  concerning  instructions,  so  that  in  their 
argument  to  the  jury  they  may  know  what  instruc- 
tions I  will  give  on  the  law. 

If  you  have  all  of  your  instructions  ready 

Mr.  Robnett:  We  are  trying  to  get  them  ready, 
your  Honor. 

The  Court:     Very  well. 

Mr.  Robnett:  We  will  have  them  in  a  few  mo- 
ments. 

Mr.  Strong:  May  the  record  show  I  have  given 
a  copy  to  each  of  defense  counsel  of  my  instructions 
and  two  copies  to  your  Honor,  the  original  and  a 
copy? 

The  Court:     Very  well. 

That  being  the  case  there  will  be  no  further  need 
of  the  jury  this  afternoon  pending  the  conference. 
I  doubt  if  we  can  proceed  with  the  conference  prob- 
ably until  tomorrow  morning  in  order  that  each 
side  may  have  an  opportunity  to  examine  [1311] 
the  instructions  submitted  by  the  other,  so  that  you 
may  formulate  your  notions  concerning  them.  For 
that  reason  the  jury  will  be  excused  until  10:00 
o'clock  tomorrow  morning.  Remember  the  admoni- 
tion. 

(The  jury  retired  from  the  courtroom  at  3:20- 
o'clock  p.m.) 

(The  following  proceedings  were  had  outside 
the  presence  of  the  jury.) 
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The  Court :  Now  I  notice  in  tlu;  instructions  that 
were  handed  up  to  me  by  both  defendants  that 
there  were  general  instructions.  I  have  a  set  of  gen- 
eral instructions  about  the  weight  of  the  evidence 
and  what  a  presumption  is  and  an  inference  and  a 
definition  of  reasonable  doubt,  and  so  forth,  so 
you  might  save  time — these  are  two  different  cases 
in  which  I  gave  them — but  I  will  give  each  one  of 
you  a  copy.  I  think  you  are  familiar  with  them,  Mr. 
Strong. 

Mr.  Strong:     Yes,  your  Honor. 

The  Court :     Will  you  wish  a  copy  ? 

Mr.  Strong:     No,  your  Honor. 

The  Court:  Very  well.  The  defendants  may 
have  this  copy. 

Mr.  Kosdon:     Thank  you,  your  Honor. 

The  Court:  How  soon  can  you  get  your  instruc- 
tions to  me*?  Can  you  get  them  to  me  this  after- 
noon so  that  I  can  be  looking  at  them? 

Mr.  Robnett:     We  will  try  to,  your  Honor. 

Mr.  Katz:  Your  Honor  please,  I  have  some  in- 
structions that  I  find  it  necessary  to  redraw  because 
of  the  granting  of  one  of  the  motions  that  was  made 
yesterday — I  should  say  the  granting  in  part  of  one 
of  the  motions  made  yesterday — and  I  would  like 
to  have  an  opportunity  to  do  that  this  evening  and 
submit  my  instructions  complete  to  your  Honor  to- 
morrow morning.  I  handed  them  in  fairly  early 
and  I  thought  they  were  in  complete  shape  except 
for  such  additional  instructions  that  I  might  have 
later. 

The  Court:  If  you  can  bring  them  in  at  9:00 
o  'clock. 
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Mr.  Katz :     Yes. 

The  Court:  Do  you  wish  a  copy  for  your  office 
of  these  same  general  instructions'? 

Mr.  Katz:     I  would  appreciate  it. 

The  Court:  Very  well.  You  will  return  them 
to  me.   They  all  follow  the  same  general  idea. 

Very  well.  The  court  will  recess  until  9:00  o'clock 
tomorrow^  morning.  The  conference  will  be  in  cham- 
bers where  we  can  be  more  informal  than  otherwise. 
And  it  will  be  necessary  for  the  defendants  to  be 
present. 

Mr.  Strong:  Your  Honor,  before  your  Honor 
recesses,  I  have  marked  for  identification  certain 
original  income  tax  returns  which  are  marked  as 
Government's  Exhibits  57,  58,  59,  60  and  61  for 
identification.  They  were  the  ones  that  were  used 
in  connection  with  the  witness  Ormont.  May  I  at 
this  time  withdraw  these  so  that  I  may  return  them 
to  the  Internal  Eevenue  Bureau? 

The  Court :     They  may  be  withdrawn. 

Mr.  Robnett :  Your  Honor,  I  will  want  to  renew 
motions  that  I  made  at  the  close  of  the  Govern- 
ment's case.  [1314] 

The  Court:  1  think  now  would  be  an  appropri- 
ate time  to  do  that. 

Mr.  Katz:  If  the  Court  please,  at  this  time  I 
move  the  Court  for  an  acquittal  of  the  defendant 
Himmelfarb  under  Count  2  of  the  indictment,  which 
is  the  only  count  which  attempts  to  state  an  offense 
against  the  defendant. 

In  making  this  motion  I  wish  preliminarily  to 
make  the  observation,  if  the  Court  please,  that  it  is 
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my  thought  that  in  any  case  where  there  is  any 
douht  in  tlie  mind  of  the  Court  that  sucli  doubt 
should  l)e  resolved  in  favor  of  the  defendant,  but 
in  this  case  particularly  I  think  that  principle 
should  be  applied  because  I  don't  believe  that  there 
is  any  question  in  the  mind  of  your  Honor — I  know 
that  there  isn't  in  mine — that  the  very  nature  of  this 
case  is  such  that  it  must  of  necessity  lend  itself  and 
result  in  confusion  in  the  deliberations  of  this  jury 
on  tlie  question  of  guilt  or  inno-cence  of  these  de- 
fendants, and  I  say  that  for  this  reason,  if  your 
Honor  please,  I  believe  it  is  true  that  those  who  are 
trained  and  experienced  in  the  field  of  law  find  it 
A^ery  difficult  to  segregate  evidence  that  has  been 
admitted  against  one  defendant  only  from  the  evi- 
dence admitted  against  the  other  and  in  such  de- 
liberations to  weigh  the  evidence  and  determine  it 
solely  upon  tlie  evidence  admitted  as  against  one 
defendant  and  against  that  defendant  alone,  where 
all  the  evidence  came  [1315]  in  during  the  course  of 
the  same  case  and  same  trial,  and  part  of  it,  by  far 
the  more  substantial  part,  came  in  as  against  one 
defendant. 

Now  with  that  preliminary  observation,  if  the 
Court  please,  I  proceed,  and  if  I  may  take  the  time 
to  do  so,  I  regard  this  motion  as  a  very  important 
step  in  this  proceeding.  I  am  not  making  it  merely 
as  one  of  the  rights  available  to  a  defendant  merely 
to  preserve  a  record;  I  make  this  motion  in  all  sin- 
cerity because  I  believe  in  the  motion  I  am  making. 
I  believe  that  that  motion  is  well  taken. 
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I  have  gone  over  the  transcript  in  this  case,  it 
the  Court  please,  to  determine  for  myself  just 
exactly  what  there  is  in  the  way  of  evidence  that 
has  come  into  this  case  as  against  the  defendant 
Himmelfarb,  and  I  find  that  we  have  Exhibit  No. 
4,  which  is  an  income  tax  return  of  the  defendant 
Himmelfarb  for  the  year  1944,  and  Exhibit  No.  5, 
income  tax  return  of  Ruth  Himmelfarb  for  the  year 
1944,  without  any  testimony  relative  to  those  ex- 
hibits at  all. 

We  have  Exhibit  No.  6,  which  is  a  joint  venture 
return  for  the  fiscal  year  of  May  1,  1944  to  April 
30,  1945  and  no  testimony  with  respect  to  that  ex- 
hibit except  Exhibit  No.  6  was  signed  by  the  de- 
fendants and  that  the  division  of  the  profits  that 
was  shown  in  there  was  made  pursuant  to  the  di- 
rection of  the  defendants. 

Now  we  find  that  the  first  mtness  in  this  case  was 
Albert  D.  Allen,  and  he  took  the  stand  and  was 
excused.  That  was  the  man  that  came  down  from 
the  tax  record  office  who  didn't  have  a  truck  large 
enough  to  bring  the  records  down  and  stipulations 
took  care  of  the  amounts  that  would  have  been 
paid  on  the  returns  and  stii)ulated  to  as  to  the 
returns.  Consequently  there  was  no  testimony  from 
him.  [1317] 

The  next  witness  was  Mr.  Baizer,  w^ho  identified 
records  respecting  Mr.  Ormont  only. 

The  next  witness  was  James  E.  McClung,  who 
identified  records  of  Mr.  Ormont  only. 

The  third  witness  in  the  case — I  am  eliminating 
Mr.  Allen,  if  the  Court  please — No.  3  was  Mr.  Jehl, 
who  identified  bank  records  of  Mr.  Ormont  only. 
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The  next  witness  was  Mr.  Thomas  Miller,  the 
fourth  witness  in  the  case,  from  Merril  Lynch, 
Pierce,  Fenner  &  Beane,  who  identified,  which  he 
prepared  and  testified  to,  Ormont's  records  only. 

The  next  witness  was  Mr.  Pingree,  the  fifth  wit- 
ness in  the  case,  who  only  identified  the  bank  records 
of  the  First  and  Chicago  Branch,  of  the  defendant 
Himmelfarb. 

At  that  point  we  have  Exhibits  Nos.  32,  33,  34,  35 
and  36,  which  came  into  evidence  based  merely  upon 
the  identification  of  them.  Those  were  bank  records, 
without  any  testimony  at  that  time,  or  subsequently, 
with  respect  to  the  matter  contained  thereon. 

The  sixth  witness  in  this  case,  if  he  Court  please, 
was  Mr.  Link.  His  testimony  was  exclusively  di- 
rected toward  the  defendant  Ormont,  save  and  ex- 
cept,— and  this  is  the  testimony  as  I  have  read  it, 
directed  against  Mr.  Himmelfarb,  that  he  saw  the 
defendant  Hinmielfarb  perform  work  in  the  prem- 
ises of  the  Acme  Meat  Company  during  1944  and 
1945;  that  he  saw  him  [1318]  make  out  invoices  to 
customers;  that  he  would  compute  the  amount  due 
to  a  customer.  He  saw  him  make  another  computa- 
tion on  the  list  which  he  kept  in  the  drawer;  saw 
him  sell  beef,  and  other  meat  cuts;  make  audits, 
payroll  checks,  and  checked  against  the  books,  but 
Mr.  Link  never  saw  him  receive  any  money  in  con- 
nection with  the  list  referred  to. 

The  list  contained  customers  and  accounts,  some- 
times in  the  handwriting  of  Mr.  Himmelfarb,  and 
sometimes  in  the  writing  of  Mr.  Ormont.  The 
profits  of  the  Acme  Meat  Company  for  1944  were 
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credited  against  Sam  Ormont.  That  is  the  sole 
testimony  of  Mr.  Link,  and  that,  with  the  one  ex- 
ception, is  the  sole  testimony  in  this  case. 

Mr.  Eustice  was  the  next  witness.  His  testimony 
was  directed  exclusively  against  Mr.  Ormont.  Mr. 
Eustice  went  with  us  a  long  time,  and  I  think  has 
the  distinction  of  being  the  major  witness  with  the 
prosecution. 

The  next  witness  wah  Mr.  Gorgerty,  who  testified 
in  respect  to  insurance  policies,  and  monthly  reports 
that  the  witness  made  and  signed. 

The  next  witness  in  the  case,  which  was  the  next 
•one  in  order,  was  Mr.  Phoebus.  His  testimony  was 
directed  against  Mr.   Ormont   only. 

The  next  witness  was  a  Mr.  Smith,  whose  testi- 
mony commenced  with  respect  to  Ormont  only,  and 
the  stipulation  by  Mr.  Ormont,  with  the  prosecution, 
eliminated  further  testimony.  [1319] 

Then  we  have  Mr.  William  Malin,  whose  testi- 
mony, insofar  as  it  concerned  the  defendant  Phillip 
Himmelfarb,  was  that  he  sent  Exhibits  50-A  and  B 
to  Mr.  Bircher.  Those  are  the  affidavits  and  the 
letter,  and  that  the  information  in  those  exhibits 
was  obtained  by  Mr.  Malin  from  Mr.  Himmelfarb. 
That  he  mailed  and  prepared  Exhibit  6,  and  that  the 
information  on  the  return  came  in  part  from  others, 
and  the  items  showing  the  divisions  came  from  the 
defendants,  and  that  Exhibit  6  was  signed  by  the 
defendant  Himmelfarb. 

That,  if  the  Court  please,  is  the  total  of  the  evi- 
dence before  this  Court. 
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Now,  it  is  quite  obvious  that,  insofar  as  the  testi- 
mony is  concerned,  there  is  no  testimony  that  the 
defendants  in  this  case  earned  any  sum  of  money  in 
ex<*ess  of  what  was  reported,  and  there  is  no  indica- 
tion of  any  amount  he  earned  in  excess,  if  we 
assume  there  was  an  excess,  that  there  was  any 
attempt  to  evade  income  taxes,  whethei-  there  were 
any  income  taxes  unpaid. 

Consequently,  we  are  limited,  if  the  Court  ]3lease, 
to  the  exhibits,  as  the  silent,  inanimate  objects  that 
they  are  and  what  can  be  gleaned  therefrom,  with- 
out any  testimony  to  hel]),  insofar  as  the  determina- 
tion is  concerned,  and  establishing  a  criminal  offense 
against  the  defendants. 

With  respect  to  the  returns  for  the  year  1944,  of 
tb(.'  defendants,  they  merely  show  the  amount  that 
]\v  reported  as  [1320]  income,  and  the  deduction  he 
has  taken,  and  the  tax  that  he  has  paid.  That,  in 
and  of  itself,  does  not  establish  any  additional  in- 
come, or  any  attempt  to  evade. 

We  turn  then  to  Exhibit  6,  if  the  Court  please. 
That  Exhibit  6  shows  a  joint  venture.  There  isn't 
any  testimony  with  respect  to  Exhibit  6  as  against 
this  defendant  other  than  what  I  have  called  your 
attention  to,  wlii-ch  neither  adds  to,  nor  detracts 
from  the  exhibit  in  any  way.  That  exhi])it  merely 
shows  an  income  over  a  period  from  May  1st,  1944 
to  April  30,  1945. 

It  was  my  thought  yesterdaj^,  and  previously — 
it  is  still  my  thought  today;  it  is  not  the  Court's,  I 
know — that  that  report  of  income  for  the  period  of 
May  1st,  1944  to  April  30,  1945,  does  not  in  and  of 
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itself  establish  that  any  part  of  that  was  earned 
in  1944.  It  might  have  been,  but  in  order  to  arrive 
at  the  might  have  been,  we  must  indulge  in  an  in- 
ference and  an  assumption,  and  I  don't  believe 
inferences  or  assumptions,  in  and  of  themselves,  are 
sufficient,  if  the  Court  please,  to  establish  a  crim- 
inal case,  where  the  evidence  is  required  to  be  be- 
yond a  reasonable  doubt. 

Assuming  now,  for  the  purpose  of  this  discus- 
sion, that  it  does  establish  that  part  of  the  income 
for  the  period  May  1st,  1944  to  April  30,  1945,  was 
earned  in  a  part  of  April,  there  is  nothing  in  the 
way  of  evidence,  as  against  this  defendant,  that  in 
any  way  establishes  that  there  wasn't  a  joint  ven- 
ture; [1321]  that  there  wasn't  a  fiscal  period;  that 
it  wasn't  properly  reported,  or  that  should  have 
been  reported  in  any  other  fashion  than  it  was. 

And  even  if  we  assume  that  we  can  from  Exhibit 
6  engage  in  another  assumption  and  another  infer- 
ence, and  base  an  assumption  upon  an  assumption 
and  an  inference  upon  an  inference,  that  part  of  it 
should  have  been,  there  is  nothing  before  this  Court 
that  in  any  way  indicates,  so  far  as  the  defendant 
Himmelfarb  is  concerned,  that  there  was  anything 
in  connection  with  any  facts  and  circumstances  to 
indicate  wilfulness,  or  an  attempt  to  evade,  or  an 
evasion  of  income  taxes.  [1322] 

Now  the  indictment  in  this  case,  if  the  court  please, 
charges  that  on  or  about  the  14th  day  of  March  1945 
— I  am  going  to  eliminate  the  reference  to  Ormont 
because  this  court  has  eliminated  it — Phillip  Him- 
melfarb wilfully — and  that  I  believe  is  a  matter 
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that  your  Honor  must  consider  in  determining  this 
motion,  as  to  whether  tlie  evidence  establishes  that 
he  did  wilfully,  whether  there  is  any  evidence — 
knowingly,  unlawfully  and  feloniously  attemi^t  to 
defeat  and  evade  a  large  part  of  the  income  tax  due 
and  owing  by  Phillip  Himmelfarb  in  the  United 
States  of  America  for  the  calendar  year  1944  by 
preparing  or  causing  to  be  prepared  and  filed  and 
'causing  to  be  filed  a  false  and  fraudulent  income  tax 
return.  There  is  nothing  before  this  court,  in  my 
opinion,  of  any  evidence  indicating  that  the  1944 
return  was  filed  that  was  false  or  fraudulent. 

But  this  continues  on  to  state,  wherein  they 
stated  that  his  net  income  for  the  said  calendar 
year,  computing  it  on  the  community  property 
basis,  was  $4,111.74  for  income  tax  purposes  and 
tliat  the  amount  of  the  tax  due  and  owing  thereon 
was  $656,  whereas  as  he  then  and  there  well  knew^ 
the  net  income  for  said  calendar  year  computed 
on  a  community  property  basis  w^as  the  sum  of 
$17,752.65,  and  that  his  net  income  he  owed  to  the 
United  States  of  America  an  income  tax  of  $5,- 
843.91.  I  say  to  your  Honor  that  there  isn't  a 
scintilla  of  evidence  in  this  case  from  which  your 
Honor  or  anyone  else  can  say  or  [1323]  can  infer 
that  Mr.  Himmelfarb 's  net  income  for  the  calendar 
year  1944  com])uted  on  tlie  community  property 
basis  was  $17,752.65.  And  I  am  not  talking  about 
that  precise  amount.  There  is  no  evidence  of  any 
amount  as  being  the  net  income  of  this  defendant 
of  whatsoever  kind  or  nature  other  than  what  he 
himself  has  reported  in  his  1944  return.    And  cer- 
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taiiily  there  is  no  evidence  that  any  tax  on  it  was 
the  amount  of  $5,843.91  or  any  other  sum  in  excess 
of  what  he  showed.  And  this  is  with  reference  to 
the  filing  of  the  1944  return  which  was  filed  on  or 
about  the  date  of  March  15,  1945. 

Then  it  continues  on  to  say,  by  concealing  and 
attempting  to  conceal  from  the  Collector  and  all 
proper  officers  the  true  and  correct  gross  net  in- 
come received  by  him  during  the  calendar  year. 
I  submit  that  with  respect  to  the  1944  returns  taken 
alone,  or  with  respect  to  the  1944  returns  taken 
together,  that  they  don't  establish  and  in  and  of 
themselves  cannot  establish  with  the  aid  of  testi- 
mony, and  there  is  none,  an  offense  in  this  case. 
And  because  of  the  fact  that  I  mentioned  at  the 
outset,  this  is  one  that  prejudice  can  result  if  your 
Honor  in  resolving  a  doubt  does  not  resolve  it  in 
favor  of  the  defendant,  a  prejudice  can  result  to 
the  defendant  which  is  not  always  true  and  present 
in  other  cases. 

I  tliink  your  Honor  will  agree  with  me  when  I 
say  that  the  jury 

The  Court:  The  motion  could  have  been  made 
for  a  separate  [1324]  trial.  It  wasn't  made  before 
me,  and  it  doesn't  appear  in  the  record  that  it  was 
made.  If  there  was  fear  that  there  was  some  preju- 
dice that  might  result  from  the  trial  of  the  two 
defendants  together,  a  motion  for  a  separate  trial 
could  have  been  made. 

Mr.  Katz:  Your  Honor,  the  matter  of  a  sep- 
arate trial  was  such,  in  the  first  place — I  believe 
your  Honor  knows  that  I  did  not  come  into  this 
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case  until  iivo  days  before  the  trial — in  tlie  second 
case,  at  the  time  that  I  did  come  into  the  case 
rather  than  being  in  a  position  of  making  a  motion 
for  a  separate  trial  I  stepped  into  a  case  in  which 
the  government  was  attempting  to  consolidate  the 
ti'ial  of  this  case  with  another  case,  and  under  those 
circumstances  I  doirt  believe,  at  least  the  defendant 
Himmelfarb,  can  be  charged  with  that. 

^rhe  Court:  I  appreciate  the  difficulty  with 
which  coimsel  are  confronted  Avhen  they  are  repre- 
senting separate  defendants  and  there  are  multiple 
defendants  charged,  and  for  that  reason,  and  for 
the  reason  that  I  would  consider  it  in  my  duty  in 
any  event,  I  have  taken  the  precaution  which  I 
thoug]it  the  law  would  permit  so  as  to  prevent  any 
prejudice  coming  to  either  one  or  the  other  of  the 
defendants  by  virtue  of  any  testimony,  and  I  have 
repeated  instructions  and  statements  to  the  jury. 
Wliile  I  realize  that  it  is  difficult  in  a  long  trial 
for  one  trained  in  the  evidence,  and  probably  [1325] 
for  one  who  is  not  trained  in  hearing  evidence  and 
considering  matters,  to  segregate  all  of  the  items, 
nevertheless  that  is  the  way  the  law  requires  it  to 
be  done,  and  one  of  tlie  functions  of  the  argument 
is  for  the  lav\^yer  representing  the  individual  de- 
fendant to  isolate  only  the  testimony  whicli  relates 
to  him. 

Mr.  Katz:  If  tlie  court  please,  I  don't  believe 
there  is  any  question  that  in  any  view  of  this  case, 
even  by  one  prejudiced  against  him,  in  so  far  as 
the  evidence  against  Himmelfarb  is  concerned,  but 
nuist  of  necessity  be  that  it  is  very  thin.    My  con- 
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teiition  to  your  Honor  is  that  it  goes  to  the  point 
that  it  is  so  thin  it  is  transparent,  and  what  I  am 
asking  this  court  to  do  is  to  look  through  it,  with 
this  thouglit  in  mind,  that  the  jurors  not  only  have 
in  this  ease  the  effect  of  the  intermingling  of  testi- 
mony in  one  case  which  they  must  segregate,  but 
there  are  certain  evidence  that  came  in  as  against 
the  defendant  Ormont  which  is  of  a  nature  that 
in  and  of  itself,  while  it  shouldn't  be  considered 
by  the  jury  in  arriving  at  any  determination  as  to 
guilt  and  innocence,  it  is  the  kind  and  type  of 
testimony  that  inevitably  and  of  necessity  preju- 
dices jurors  against  defendants.  And  it  is  evidence 
that  came  in  against  another  defendant  which  will 
inevitably  prejudice  a  defendant  as  against  whom 
that  evidence  didn't  come  in. 

It  is  because  of  all  those  factors  in  this  case  and 
because  [1326]  this  court  can,  in  the  light  of  the 
evidence  and  in  the  light  of  this  record,  exercise 
the  power  that  it  has  to  grant  the  motion  that  I 
make,  that  I  ask  this  court  so  to  do. 

The  Court:  Counsel,  I  followed  the  testimony 
that  has  come  in  since  the  previous  motion,  and 
there  has  been  nothing  in  it  that  would  cause  me 
to  change  the  conclusion  which  I  reached  upon  con- 
sideration of  your  motion  at  the  end  of  the  govern- 
ment's case.  I  am  still  of  the  same  opinion  that  it 
should  be  denied,  and  it  will  be  denied. 

I  will  not  assign  my  reasons,  that  is,  by  resume 
of  the  testimony,  that  I  think  connects  the  defend- 
ant with  it  because  that  is  the  prosecution's  job  to 
the  jury  and  prejudice  might  result  to  the  defend- 
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ant  were  T  to  miike  the  analysis  of  testimony  which 
I  think  I  sliould  do  and  am  doing  at  this  stage  of 
tlie  trial. 

The  motion  on  hehalf  of  the  defendant  Himmel- 
farb  for  a  judgment  of  acquittal  as  to  count  2  will 
be  denied. 

Mr.  Katz:  If  the  court  please,  I  now  wish  to 
move  to  strike  from  the  record  Exhibits  36-B  and 
36-C. 

(The  documents  referred  to  were  passed  to 
the  court.) 

Mr.  Katz:  Tliis  motion  to  strike  is,  if  the  court 
please,  in  effect  a  renewal  of  an  objection  originally 
made  to  the  introduction  of  them  in  evidence. 

My  objection  is  based  upon  these  grounds:  Ex- 
hibits 36-B  and  36-C  were  admitted  without  foun- 
dation because  other  [1327]  than  the  testimony  of 
Mr.  Pingree  that  they  were  the  records  of  the  bank 
and  to  which  account,  they  have  never  been  con- 
necieci  up  by  Avay  of  testimony  in  any  form. 

The  Court:  1942  and  '43  is  36-C,  and  36-B  is 
1945,  and  36-A  is  1944,  I  guess. 

Mr.  Katz:     Yes. 

First  and  foremost,  those  cover  periods  that  are 
prior  and  subsequent  to  the  period  involved  in  this 
case.  They  are  not  within  the  issues  and  there  has 
been  no  testimony  to  indicate  that  any 

The  Court:  Yes,  I  think  these  ought  to  be 
stricken. 

Mr.  Strong:  Your  Honor  please,  may  I  be 
heard*? 

The  Court:     Yes. 
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Mr.  Strong:  These  exhibits  were  produced  at 
the  demand  of  the  defendants.  As  your  Honor  re- 
calls, I  put  ill  certain  exhibits 

The  Court:  They  were  not  introduced  in  evi- 
dence; they  were  merely  produced. 

Mr.  Strong:  As  part  of  the  picture  as  to  what 
the  account  was,  and  the  witness  had  to  go  back 
to  his  bank  and  come  back  here  and  it  made  an 
impression,  as  far  as  I  am  concerned,  as  though 
we  were  keeping  something  from  the  jury  here. 
Then  these  things  were  brought  in  and  then  they 
were  attached  as  a  part  of  that  document. 

A.S  an  additional  reason  I  have  this,  the  defend- 
ants have  [1328]  now  introduced  the  returns  for 
1945  in  connection  with  their  hypothetical-question 
witness  here  this  morning,  as  to  Mr.  Himmelfarb 
and  the  entire  question  of  income  and  when  it  was 
earned  and  whether  it  was  properly  reported, 
whether  it  was  part  of  the  income  for  1944  or  part 
of  the  income  for  preceding  years  or  for  succeeding 
years,  is  one  of  the  questions  before  the  jury.  They 
have  to  determine  what  the  income  was  that  the 
defendant  Himmelfarb  earned  during  1944  and 
how  much  of  it  was  reported  and  how  much  of  it 
he  didn't  report.  I  think  on  that  basis  even  if 
nothing  more  that  that  exhibit  should  be  present. 

The  Court:  I  think  that  1945  probably  by  vir- 
tue of  admission  of  the  defense  matter,  which  is 
to  say  36-B  ought  to  stay  in  the  record. 

Mr.  Katz:  May  I  say  this  in  that  connection, 
if  the  court  please,  that  with  respect  to  the  period 
1945  there  has  been  no  testimony  respecting  either 
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llic  niattei'  of  (lejiosits  or  vv'itlidrawals.  There  is 
nothing  to  show  that  any  part  of  it  was  income, 
nothing  to  show  that  it  wasn't  income  that  wasn't 
reported,  and  tlien  to  receive  in  evidence  without 
sueli  a  foundation  and  to  permit  counsel  to  ap- 
proach the  jury  and  read  figures  from  records  of 
this  type  where  it  hasn't  been  connected  or  estab- 
lished by  evidence,  to  state  to  them  that  this  is  un- 
explained income  from  the  standpoint  of  the  prose- 
cution, it  may  have  a  semblance  of  truth  in  it  be- 
cause [1329]  they  haven't  explained  it  to  be  any- 
thing, and  it  isn't  incumbent  upon  the  defense  to 
show  anything. 

The  Court:  I  haven't  seen  myself  change  my 
mind  so  often,  but  you  have  talked  me  out  of  it 
again. 

Mr.  Strong :     May  I  go  back  to  it  ? 

The  Court:  Exhibit  30-C  is  stricken  from  the 
record.  Exhibit  36-B,  while  it  is  not  admissible  in 
connection  with  the  1945  return,  I  think  that  there 
is  not  sufficient  foundation  for  it  and  it  well  might 
be  that  this  would  be  highly  prejudicial.  It  shows, 
for  instance,  a  deposit  of  $21,000,  another  one  for 
$16,000,  in  the  early  part  of  1916,  and  $300,  and 
the  like.  I  do  not  think  that  there  is  sufficient  foun- 
dation to  admit  it.  [1330] 

Mr.  Strong:  Will  your  Honor  infoiin  the  jury 
w^hen  they  come  in  that  those  exhibits  were  stricken 
upon  motion  of  the  defendant  Himmelfarb? 

The  Court:  If  somebody  will  I'emind  me  of  it, 
I  will. 

Mr.  Strong:     I  will,  your  Honor. 

The  Court:     Verv  well. 
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Mr.  Katz :  Now,  if  the  Court  please,  I  am  going 
to  make  a  motion  upon  the  same  grounds  and  for 
the  same  reason  that  there  hasn't  been  any  testi- 
mony connecting  36-A,  32,  33,  34  and  35  in  any 
way  with  this  case  other  than  they  are  bank 
records. 

The  Court:     Let  me  see  them. 

(The  documents  referred  to  were  passed  to 
the  Court.) 

Mr.  Katz:  There  is  no  foundation  laid  for  them 
and  I  believe  that  they  too  should  be  stricken. 

The  Court:  Now  33  is  a  deposit  ticket  in  1945, 
May  26th.  I  don't  believe  there  is  any  foundation 
for  that. 

Mr.  Strong:  That  is  two  days  after  the  fiscal 
year  return,  your  Honor.  The  jury  may  draw  in- 
ferences which  I  ma;/  argue,  if  your  Honor  permits. 

The  Court:     I  do  not  think  it  will  be  material. 

Mr-  Strong:     It  goes  to  willfulness,  your  Honor. 

The  Court:  Exhibit  34  is  dated  January  20, 
1945.  That  is  within  the  period  covered  by  the  1945 
return,  Exhibit  6.  Exhibit  32  is  the  signature  card 
of  the  defendant  Himmelfarb.  [1331]  Exhibit  35 
is  a  check  of  January  20,  1945.  Exhibit  36-A  is  the 
1943  and  1944  bank  statements. 

The  motion  to  strike  Exhibit  33  will  be  granted, 
and  it  will  be  denied  as  to  Exhibits  32,  34,  35  and 
36-A. 

Mr.  Robnett:  Your  Honor  please,  at  this  time 
on  behalf  of  the  defendant  Samuel  Ormont,  I  wish 
to  renew  the  motion  I  made  at  the  close  of  the 
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Government's  evidence  io  strike  various  parts  of 
the  evidence  without  repeating  it,  if  I  may. 

The  Court:     I  granted  part  of  your  motion. 

Mr.  Robnett:  You  granted  part,  but  the  part 
that  was  not  granted.  I  move  to  strike  Mr.  Eus- 
tice's  testimony,  if  you  will  recall,  and  the  bond 
records. 

The  Court:     Yes,  I  recall. 

Mr.  Robnett:  Without  restating  it  and  the 
grounds,  I  would  like  at  this  time  to  renew  that 
motion. 

The  Court:     The  motion  is  denied. 

Mr.  Robnett:  Now  at  the  same  time  I  would 
like  at  this  time  to  renew  my  motion  that  I  made 
at  the  close  of  the  Government's  evidence  for  an 
acquittal  of  the  defendant  Samuel  Ormont,  deem- 
ing it  a  separate  motion  as  to  each  coimt,  Count  1, 
Count  3  and  Count  4,  and  on  the  same  ground  that 
I  stated  before,  including  the  ground  of  once  in 
jeopardy. 

Also  I  wish  to  call  your  Honor's  attention  in  that 
respect — in  respect  to  the  motion  in  general,  T  mean 
— to  what  I  conceive  to  be  the  rule  that  T  think 
should  apply  in  [1332]  passing  upon  those  counts, 
taking  them  separately,  particularly  Counts  3  and 
4,  Coimt  4  being  for  1942  and  Count  3  being  for 
1943.  Your  Honor  expressed  certain  views  on  that, 
you  will  recall. 

I  want  to  call  your  Honor's  attention  to  two 
cases,  Edwards  v.  United  States  7  F(2d)  357,  and 
Wright  V.  United  States  227  Fed.  855,  and  which  are 
cited  in  Housel  and  Walser,  Second  Edition,  on 
page  540. 
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The  Court:     Hoiisel  and  Walser  about  what"? 

Mr.  Robnett:  ^'Defending  and  Prosecuting  Fed- 
eral Criminal  Cases."  [1333] 

There  is  said  in  there, — and  those  cases  are  cited 
as  supporting  that — the  defendant  is  presumed  to 
be  innocent  imtil  proved  guilty  beyond  a  reasonable 
doubt.  The  burden  of  proof  is  upon  the  Govern- 
ment. Consequently,  evidence  that  is  as  consistent 
with  innocence  as  with  guilt  is  insufficient  to  sus- 
tain a  conviction.  And  unless  there  is  substantial 
evidence  of  facts  which  excludes  every  reasonable 
hypothesis  but  guilt,  it  is  the  duty  of  the  trial  court 
to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant. It  used  to  be  that  we  asked  for  an  in- 
structed verdict,  and  now  it  is  by  a  motion  for 
acquittal. 

The  Court:  The  same  rule,  but  a  change  in 
name. 

i:  Mr.  Robnett:  That  is  right.  But  the  basis  upon 
which  your  Honor  has  authority  to  act,  I  believe 
is  a  part  of  the  text  I  read,  that  where  the  evi- 
dence is  as  consistent  with  the  presumption  of 
guilt-— — 
.  The  Court :  I  will  so  instruct  the  jury.  But  that 
is  Tip  to  them,  to  weigh  the  evidence.  I  cannot,  at 
-this  stage  of  the  proceedings,  weigh  the  evidence. 

Mr.  Robnett :  But,  your  Honor,  it  is  difficult,  I 
think,  hearing  the  case,  to  not  hear  the  evidence 
:and  arrive  at  a  conclusion,  which  I  believe  you  have, 
as  to  those  two  counts.  Particularly,  there  is  no 
-substantial  evidence  there  to  sustain  a  verdict,  and 
ithat  the  verdict  should  be  for  the  defendant  Samuel 
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Orniont  on  those  particular  counts,  because  all  the 
[1334]  evidence  of  the  plaintiff,  practically  all  of  it, 
or  the  gist  of  the  case,  is  based  upon  hearsay,  and 
such  like,  and  though  even  mere  opinions,  and 
tilings  like  that  can  still  be  true,  and  he  can  be  in- 
nocent, as  we  have  illustrated  here  in  this  case, 
by  the  cross  examination,  and  also  in  the  evidence 
I  have  introduced  here. 

Mr.  Eustice  took  checks,  and  said  he  did  not 
know  what  they  used  them  for,  he  did  not  know 
what  was  done  with  these,  and  therefore  he  charged 
it  u])  as  certain  unexplained  funds ;  that  he  bought 
certain  bonds,  and  that  they  have  not  been  ex- 
plained, and,  therefore,  in  doing  the  reverse  of 
what  is  the  rule,  they  are  making  the  defendant 
])rove  his  innocence  rather  than  presume  he  is  in- 
nocent; and  making  the  Government  prove  guilt. 
And  I  think  your  Honor  should  ^^ourself  grant  an 
acquittal,  which  is  like  the  old  instruction  to  re- 
turn a  verdict  of  acquittal. 

The  Court:  On  Count  1  I  am  satisfied  that  I 
should  grant  it.  I  was  somewhat  in  doubt  as  to 
Counts  3  and  4,  as  I  previously  indicated^  and  was 
not  too  firmly  of  the  conviction  that  my  conviction 
was  correct  as  to  Counts  3  and  4. 

Mr.  Robnett:  Those  are  the  ones  I  am  urging 
this  motion  to,  your  Honor.  The  Government  is 
throwing  the  burden  on  us  to  prove  imiocence,  by 
coming  in,  and  saying  this  was  not  explained,  and, 
therefore,  if  your  Honor  sends  us  to  the  jury  with 
that  kind  of  evidence [1335] 
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The  Court :  I  am  inclined  to  think  you  are  right 
as  to  1942  and  1943.  There  isn't  any  evidence  in 
the  record  which  is  similar  to  that  as  to  1944,  which, 
without  commenting  on  the  weight  of  the  evidence, 
certainly  indicates  that  the  jury  can  reasonably 
conclude,  beyond  a  reasonable  doubt,  that  the  de- 
fendant did  receive  some  considerable  sum  of 
money  in  1944,  which  he  reported  by  his  1945  joint 
return. 

But,  on  Counts  2  and  3,  the  whole  case  is  built 
Tip  by  an  arbitrary  accounting  method  nsed  by  the 
Government  agent.  When  I  say  "arbitrary"  I 
mean  not  in  a  critical  sense.  I  mean  in  the  sense 
that  he  takes  a  figure  and  says,  "This  is  it." 

Mr.  Robnett:     Just  a  theory. 

Mr.  Strong :     I  thought  we  had  gone  into  all  that. 

The  Court:  We  did,  but  as  I  indicated,  I  am 
not  too  sure  that  my  conclusion  was  correct.  In  fact, 
I  gave  consideration  to  reversing  myself  on  my 
own  motion. 

Mr.  Strong :  If  your  Honor  please,  first  I  would 
like  to  correct  an  impression  which  I  think  Mr. 
Robnett  was  unfair  in  leaving  with  this  Court.  Mr. 
Eustice  never  said:  I  can't  account  for  it,  or 
haven't  accounted  for  it.  It  was  the  defendant  who 
accounted  for  it. 

The  Court:  That  is  Mr.  Robnett 's  point.  Mr. 
Eustice  said  the  defendant  could  not  explain  this, 
and  he  charged  it  to  income. 

Mr.  Strong:  There  are  cases  which  say  precise- 
ly that  [1336]  procedure  is  admissible;  that  any 
money  received  by  the  defendant,  and  is  not  ex- 
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plained  by  him,  and  that  came  from  other  sources 
than  income,  is  income.  Mr.  Eustice  was  not  tes- 
tifying from  figures  he  pulled  out  of  thin  air.  The 
records  are  right  here  in  evidence.  Even  if  Mr. 
Eustice  did  not  express  an  opinion,  I  submit  I  can 
take  the  same  records  and  argue  to  the  jury  from 
them  just  how  much  money  the  defendant  deposited 
during  that  period  to  his  account. 

The  Court:  You  can't  take  a  person's  books, 
and  total  his  bank  accounts,  and  reach  a  conclusion, 
and  say  that  that  is  unexplained,  as  you  can  maybe 
in  a  civil  case,  where  you  can  weigh  the  evidence 
only  by  the  preponderance  rule,  and  would  be  en- 
titled to  judgment.    But  this  is  a  criminal  ease. 

Let  me  say,  the  way  I  view  it  right  now,  that  if  I 
were  sitting  in  judgment,  without  a  jury,  on  Counts 
2  and  3,  I  would  be  forced  to  acquit  the  defendant 
Ormont  on  Counts  3  and  4.  But  I  am  not  sitting 
in  judgment. 

Mr.  Strong:  The  test  which  Mr.  Robnett  gave 
to  your  Honor  is  not  the  test.  The  test  is  not 
whether  your  Honor,  as  a  reasonable  person  would 
do  it,  but  whether  the  evidence  is  such  that  no  other 
reasonable  person  can  possibly  reach  the  conclusion 
that  the  defendant  is  guilty. 

I  submit  on  the  record  here  your  Honor  cannot 
say  there  is  no  evidence  here  upon  which  some 
other  reasonable  people,  in  the  four  of  twelve 
jurors,  cannot  reach  a  conclusion  to  the  [1337] 
effect  that  the  defendant  is  guilty  with  respect  to 
those  two  counts. 

The  Court:     It  has  to  be   substantial   evidence. 
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Mr.  Strong:  Besides,  all  of  the  evidence  of  the 
books  and  records  themselves,  which  are  in  evi- 
dence, and  upon  the  evidence  of  ^Ir.  Link,  of  the 
falsification  of  records  during  this  period,  at  the 
request  of  Mr.  Ormont,  all  of  the  sums  of  money 
which  Mr.  Ormont  collected,  but  were  not  part  of 
the  money  which  he  reported  for  those  years;  be- 
sides that,  there  is  the  testimony  of  the  statements 
of  the  defendant  himself  in  the  form  of  this  letter 
which  he  submitted,  and  this  document  went  in 
evidence • 

The  Court:     Not  as  to  1942  and  1943.   Only  1944. 

Mr.  Robnett :     That  is  right,  your  Honor. 

Mr.  Strong:  There  were  other  bases,  your 
Honor.  Before  your  Honor  makes  a  definite  de- 
cision, I  would  like  your  Honor  to  reserve  ruling 
mitil  at  least  tomorrow  morning,  because  I  am  con- 
vinced that  is  the  law,  that  the  procedure  followed 
by  Mr.  Eustice  in  allocating  that  money  is  the  pro- 
cedure required  and  permitted  by  the  Internal 
Revenue  to  an  agent,  under  circumstances  such  as 
this.  I  think  I  can  show  the  Court  that  it  is  so  held. 

The  Court :  Yes,  I  think  that  you  have  probably 
been  put  to  it  a  number  of  times  on  appeal,  where, 
as  the  Circuit  Court  has  remarked,  where  somebody 
is  obviously  guilty,  they  [1338]  want  to  do  so  and 
so.  I  think  it  is  not  good  law,  on  a  criminal  charge 
against  a  person,  to  let  an  agent,  however  credible 
he  is,  or  sincere  he  might  be,  upon  a  hypothesis 
to  build  up  a  crime. 

Mr.  Strong:  Your  Honor,  there  are  only  some 
sources  from  which  a  person  gets  money.   He  either 
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earjis  it  as  income,  or  takes  it  in  as  a  loan,  which 
he  has  got  to  repay,  or  gets  it  from  somewhere  else, 
which  he  won't  explain.    That  is  also  income. 

llm  Court:  Which  he  won't  explain — there  is 
a  differeiice.  If  that  were  the  case,  there  is  another 
crime  here,  which  these  defendants  have  not  been 
charged  with — refusing  to  give  evidence,  or  some- 
thing like  that.  Tliey  might  have  charged  him  with 
the  crime  of  refusing  to  give  the  information,  but 
that  is  a  different  offense. 

Mr.  Strong:  Will  your  Honor  reserve  ruling,  so 
that  I  can  bring  authorities  tomorrow  morning? 
There  is  no  haste,  and  I  would  like  to  have  your 
Honor  take  the  period  from  five  minutes  after  4 :00 
to  10:00  o'clock  tomorrow  morning,  to  hear  a  mo- 
tion. 

Mr.  Robnett:  It  is  a  question  of  preparation, 
your  Honor.   We  have  to  know  before. 

The  Court:  I  think  you  have  to  know,  before 
your  instructions  are  in. 

Mr.  Strong:  I  don't  assume  your  Honor  will 
foreclose  me  [1339]  from  asking  a  reconsideration, 
in  any  event,  tomori'ow  morning. 

The  Court :  Then  I  would  have  to  go  to  work, 
and  let  it  go  over. 

Mr.  Strong:  We  have  Supreme  Court  cases, 
.your  Honor,  which  may  be  convincing. 

The  Court:  Yes,  there  are  a  great  many  Su- 
preme CoTirt  cases  which  condemn  the  method  in 
connection  with  other  matters.  I  am  pretty  fa- 
miliar with  the  cases  and  law  on  the  subject,  I 
think,  counsel. 
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I  will  grant  the  motion  for  a  judgment  of  ac- 
quittal as  to  Counts  3  and  4,  as  to  the  defendant 
Sam  Ormont;  and  the  case  will  go  to  the  jury  as 
to  the  defendant  Sam  Ormont,  on  Count  1  only. 

Mr.  Strong:  I  will  move  your  Honor  to  recon- 
sider tomorrow  morning. 

Mr.  Robnett:  Your  Honor,  under  those  circum- 
stances, I  now  move  to  strike  all  of  the  testimony 
and  the  evidence  given  by  the  witness  Eustice,  as 
to  the  years  1942  and  1943,  upon  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial,  and 
prejudicial,  if  it  is  allowed  to  remain  in  before  the 
jury,  as  to  1944. 

The  Court:  No,  I  think  that  can  remain  in  the 
record  as  evidence  of  the  intent  or  wilfulness  of 
Sam  Ormont  as  to  his  1944  income. 

The  motion  is  denied.  [1340] 

Mr.  Robnett:  I  move  to  strike  all  of  the  evi- 
dence of  the  witness  Link,  upon  the  ground  that 
that  evidence  is  prejudicial,  particularly  as  to  all 
the  evidence  as  to  1942  and  1943. 

The  Court:  For  the  same  reason,  in  this  type 
of  offense  that  evidence  is  admissible  to  show  state 
of  mind  of  the  defendant,  and  the  possibility  or 
probability,  or  the  lack  of  it,  as  to  whether  or  not, 
if  he  did  anything,  what  he  did  was  wilful. 

Mr.  Robnett:     All  right.  I  thank  your  Honor. 

The  Court:  Don't  thank  me.  I  would  not  do  it 
if  I  did  not  think  you  were  entitled  to  it.  We  will 
recess  until  9:00  o'clock  in  the  morning,  and  as  I 
indicated,  it  will  be  necessary  for  the  defendants 
to  be  present. 
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(Whereupon,  nt  4:20  o'clock  p. in.  Wednes- 
day, June  11,  1947,  an  adjournment  was  taken 
until  Thursday,  June  12,  1947,  at  9:00  o'clock 
a.m.)  [1341] 

Los  Angeles,   California,  June   12,   1947 
9:30  o'clock  A.M. 

CONFERENCE  ON  INSTRUCTIONS 

(The  following  proceedings  were  had  in 
chambers  outside  the  presence  of  the  jury:) 

Mr.  Strong:  Before  we  start  the  instructions, 
if  your  Honor  permits,  I  would  like  to  be  heard 
upon  the  question  of  whether  or  not  the  motions 
which  have  been  granted  on  Counts  3  and  4  to 
dismiss  should  be  reconsidered. 

The  Court:     All  right. 

Mr.  Strong:  I  would  like  to  outline  very  briefly 
— I  won't  take  up  much  time — the  evidence  which 
I  think  is  sufficient  to  permit  the  counts  to  go  to 
the  jury. 

First  of  all,  of  course  there  is  the  testimony  of 
Mr.  Eustice,  which  is  predicated  upon  the  books 
and  records  which  are  in  evidence,  and  also  upon 
the  books  of  the  Acme  Meat  Company  which  of 
course  we  cannot  gain,  and  they  are  therefore  for 
that  reason  not  in  evidence;  but  his  testimony  as 
to  the  contents  of  those  books  becomes  the  best 
evidence  at  this  time. 

Mr.  Eustice  in  his  testimony  has  accounted  for 
aU  of  the  funds  and  has  shown  that  in  addition 
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there  were  funds  which  were  not  shown  to  have 
come  from  sources  other  than  income.  That  testi- 
mony, your  Honor  expressed  some  concern  over 
as  being  possibly  insufficient.  I  would  like  to  read 
just  one  short  thing  that  I  have  here,  which  is  a 
discussion  [1344]  of  the  type  of  evidence  which 
the  courts  have  accepted  in  criminal  prosecutions 
to  establish  taxable  income  beyond  that  which  had 
been  reported,  and  the  type  of  evidence  that  has 
been  admitted  as  establishing  taxable  income  be- 
yond that  which  is  reported,  which  was  evidence 
with  reference  to  what  is  shown  by  the  bank 
accounts,  simply  periodical  deposits  in  accounts 
which  the  taxpayer  controlled,  plus  the  showing 
that  he  had  an  income- j)roducing  business.  Just 
those  two  things,  deposits  to  his  bank  account  and 
a  showing  that  he  had  an  income-producing 
business. 

I  would  like  to  give  your  Honor  some  of  the 
citations.  First  there  is  the  case  of  Gleckman  v. 
United  States,  80  F.  (2d)  394,  certiorari  denied 
297  U.  S.  709;  United  States  v.  Miro,  60  F.  (2d) 
58;  Oliver  v.  United  States,  54  F.  (2d)  48,  cer- 
tiorari denied  285  U.  S.  543 ;  Guzik  v.  United  States, 
54  F.  (2d)  618,  certiorari  denied  285  U.  S.  545; 
Caponi  v.  United  States,  51  F  (2d)  609,  certiorari 
denied  284  U.  S.  669;  Orzechowski  v.  United  States, 
37  F.  (2d)  713;  Malone  v.  United  States,  94  F. 
(2d)  281,  certiorari  denied  304  U.  S.  562;  Pascen 
V.  United  States,  70  F.  (2d)  491;  Sinner  v.  United 
States,  58  F.  (2d)  74;  United  States  v.  Zimmerman, 
108  F.   (2d)   370;   Shadrick  v.  U.   S.,  77  F.    (2d) 
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9()1,  certiorari  denied  317  U.  S.  637;  Kitrel  v. 
United  States,  79  F.  (2d)  259,  certiorari  denied 
296  U.  S.  643. 

In  all  those  cases  the  evidence  which  related  to 
an  analysis  of  the  taxpayer's  bank  account  and 
showing  that  he  had  [1345]  taxable  source,  or 
rather  a  source  of  income,  the  mere  fact  that  he 
liad  these  deposits  in  the  bank  which  were  there 
and  that  he  had  a  source  of  income,  was  sufficient 
to  establish  the  Government's  contention  that  that 
money  was  income  even  thougli  it  wasn't  shown 
exactly  where  it  came  from. 

The  Court:  Well,  taking  your  first  case  here, 
the  Gleckman  case,  just  opening  it  and  not  reading 
the  case,  I  see  there  were  other  elements  that  were 
present  in  that  case.  He  used  false  and  fictitious 
names  and  he  used  different  banks  scattered 
throughout  different  sections  of  the  country. 

Mr.  Strong:  That  goes  to  his  willfulness,  your 
Honor. 

The  Court:  It  also  adds  the  other  element  there 
that  I  do  not  think  is  present  in  this  case. 

Mr.  Strong:  I  am  pointing  out  the  type  of 
testimony. 

The  Court :  And  in  most  of  the  cases — I  haven 't 
read  all  of  those  cases  but  I  have  read  a  great 
many  of  them — in  most  of  the  cases  upon  which 
that  was  the  sole  type  of  evidence  there  was  present 
an  element  similar  to  the  one  that  I  was  suggesting 
here  that  was  present  in  the  Gleckman  case. 
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Mr.  Strong:  I  tliiiik  that  we  have  all  of  the 
other  elements  present  here,  and  I  would  like  to 
detail  them  now,  if  your  Honor  please. 

The  Court:     All  right. 

Mr.  Strong:  Then  of  course  we  have  the  returns 
themselves  for  the  tw^o  years  which  show  what  he 
reported.  In  [1346]  addition  to  that  we  had  testi- 
mony yesterday  as  to  how  much  money  the  defend- 
ant said  he  accumulated  and  what  he  did  with  it. 
If  your  Honor  remembers,  the  defendant  said  he 
was  carrying  a  lot  of  cash  around  and  one  of  the 
reasons,  the  main  reason,  w^as  that  his  mother  had 
had  some  difficulties  with  some  bank.  I  think  that 
although  your  Honor  didn't  permit  me  to  ask  this 
defendant  the  question  of  what  deposits  he  made 
during  those  years,  the  deposits  are  in  evidence  and 
I  can  argue  from  them  because  the  facts  and  figures 
are  there,  and  I  can  show  to  your  Honor  and  to 
the  jury  that  in  each  and  every  one  of  the  years 
that  the  defendant  said  that  he  was  keeping  out 
this  money  because  he  was  worried  about  the  bank- 
ing sitviation  and  didn't  want  to  keep  his  eggs  all 
in  one  basket,  that  he  had  tremendous  deposits  in 
his  personal  accounts  in  the  bank,  for  example,  in 
the  year  1941  he  deposited  $21,000  and  his  income 
from  his  own  income  tax  returns  for  that  year  was 
just  a  little  over  $7000,  and  for  the  year  1942  those 
bank  deposits  show  that  he  deposited  over  $24,000 
and  his  income,  as  he  reported  it  for  that  year  and 
as  he  himself  testified,  was  in  the  vicinity  of  $9000. 
I  think  that  the  jury  is  entitled  to  weigh  the  cred- 
ibility of  this  witness  who  says  that  he  had  cash  on 
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hand  and  even  assuming  he  had  cash  on  hand,  on 
his  own  testimony  he  said  that  he  spent  between 
$8000  and  $9000  in  buying  bonds  during  1943  out 
of  the  $11,000  or  12,000  cash  he  had.  [1347] 

But  Mr.  Eustice  has  accounted  for  over  $27,000 
unexplained  which  were  deposited  during  the 
period  1942  to  April  30,  1944. 

Then  on  the  bonds  themselves,  your  Honor,  the 
bonds  which  were  bought  in  1943  totaled  in  excess 
of  $51,000,  so  even  if  he  bought  $8000  worth  of 
bonds,  as  he  says,  with  the  cash  the  jury  still  can 
consider  the  fact  that  whether  he  did  have  cash  or 
didn't  have  cash  and  that  all  goes  to  willfulness. 
That  is  one  of  the  elements.  And  that  was  the  ex- 
planation  which   the   witness   himself   gave. 

The  Court:  It  goes  to  willfulness  and  I  have 
left  it  in. 

Mr.  Strong:     It  also  goes  to  income. 

The  Court:  As  a  matter  appropriately  in  the 
record  for  the  jury  to  determine,  whether  or  not  in 
1944,  if  they  find  that  he  did  not  report  his  return, 
he  failed  to  report  it  willfully. 

Mr.  Strong:  I  am  referring  only  to  the  year 
1943.  It  goes  to  willfullness  as  to  1943.  The  mere 
fact  that  he  bought  $51,000  worth  of  bonds  in  1943, 
which  is  way  in  excess  of  the  income  that  he  re- 
ported, plus  the  fact  that  he  himself  says  that  he 
only  spent  $8000  or  $9000  out  of  his  cash,  if  there 
were  such  cash  to  buy  these  bonds,  there  is  that 
tremendous  amount  of  unexplained  bonds  which 
he  purchased  during  that  year,  and  which  is  an- 
other element,  plus  the  testimony  of  Mr.  Eustice, 
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Avhicli  I  think  we  are  entitled  to  have  the  jury  con- 
sider [1348]  in  determining  whether  he  had  that 
income,  especially  since  he  is  making  tremendous 
deposits  each  year,  especially  since  he  is  saying 
that  he  isn't  putting  all  his  money  in  there  and  at 
the  same  time  he  is  putting  so  much  more  than 
he  is  keeping  out  that  it  makes  questionable,  to 
my  mind,  as  to  whether  the  jury  will  believe  it. 
I  think  that  they  should  have  the  opportunity  of 
deciding  whether  to  believe  him  or  not. 

Then  there  is  the  testimony  of  Mr.  Link,  the 
testimony  that  there  were  false  entries  on  the  very 
■books  of  the  Acme  Meat  Company;  the  effect  of 
those  false  entries  is  to  overstate  the  amount  of 
money  which  was  paid,  and  that  means  that  he 
therefore  eventually  understated  his  net  income  by 
the  amount  that  he  overstated  falsely,  as  Mr.  Link 
showed,  the  amounts  which  he  claimed  were  paid. 

Besides  that,  as  to  1942  we  have  of  course  the 
invoices  which  bear  Mr.  Ormont 's  signature,  show- 
ing that  he  got  that  mone}',  and  Mr.  Link  testified 
that  he  entered  every  invoice,  he  testified  that  the 
income  tax  return  was  based  upon  information 
which  was  given  to  him  by  Mr.  Ormont  which  he 
put  on  the  books  and  that  those  omitted  invoices 
were  not  part  of  that  income  tax.  that  they  were 
held  out.  The  fact  that  it  was  testified  as  income 
is  shown  on  the  face  of  these  invoices.  It  says  paid 
and  it  has  Mr.  Ormont 's  signature  and  a  date  and 
shows  exactly  when  he  received  the  money  on  each 
and  [1349]  every  one  of  the  invoices. 


vs.  United  States  of  America  1381 

Then  there  is  another  item  which  I  think  has 
heen  overlooked.  I  called  Mr.  Smith,  who  testified 
about  a  loan  tliat  he  had  made  from  Ormont,  and 
it  was  stipulated  by  Mr.  Robnett,  I  believe,  that 
the  amount  of  $63  was  paid  in  interest  })y  Mr. 
Smith  to  Mr.  Ormont  in  1943.  If  your  Honor  will 
look  at  the  income  tax  return  there  isn't  a  single 
cent  reported  for  interest.  Now  that  is  one  of  the 
items.  That  also  tends  to  indicate  that  there  was 
a  concealment  of  $63  which  he  never  put  down. 

Then  of  course  we  have  the  bank  deposits  and 
the  interest  on  the  deposits.  There  is  nothing  as 
to  interest  in  the  1943  return.  Yet  those  bank  de- 
posits and  those  bank  records  v/ill  show  tliat  he 
did  receive  interest  during  that  year. 

Now  for  all  of  these  items,  I  submit  to  your 
Honor,  talien  together  they  certainly  furnish  a 
sufficient  basis  for  reasonable  people  to  disagree. 
If  that  is  the  case  I  think  the  test  has  been  met 
for  sending  it  to  the  jury  as  to  the  year  1943. 

I  won't  go  into  1943  because  it  is  thimier,  it 
doesn't  have  all  these  elements,  but  these  elements 
are  present  as  to  1943,  and  I  think  that  a  very 
strong  element  present,  a  very  strong  one  to  my 
mind,  is  the  fact  that  Mr.  Ormont  testifies  he  has 
only  got  $12,000  in  cash  and  he  testified  he  accu- 
mulates it  at  the  rate  of  between  $700  and  $1000 
a  year,  and  [1350]  yet  his  bank  deposits  which  are 
in  evidence  show  $24,000  deposited  in  1942  as 
against  his  own  reported  income  for  that  year  of 
only  some  $9000.  And  besides  that  there  is  $21,000 
reported  in  1941  as  against  his  income,  which  h« 
admits  himself,   of  some  $7400. 
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His  explanation  is  subject  on  its  face  to  the 
jury's  questioning.  And  if  the  jury  doesn't  believe 
him  they  can  take  that  into  account  in  the  entire 
situation  as  to  what  Mr.  Link  said  on  the  false 
entries,  that  there  is  more  reason  to  believe  Mr. 
Link,  and  as  to  the  omitted  invoices  there  is  more 
reason  to  believe  Mr.  Link.  Mr.  Smith  nobody 
contradicts. 

I  submit  to  your  Honor  that  as  to  1943  there  is 
sufficient  evidence  to  permit  the  jury  to  have  the 
case  as  to  that  year.  That  is  Count  3  of  the  in- 
dictment. 

The  Court:     Do  you  want  to  be  heard  further? 

Mr.  Robnett:  Well,  your  Honor,  I  think  this 
has  lieen  reviewed  before. 

In  the  first  place,  you  will  recall  that  Mr.  Eustice 
himself — and  that  is  what  counsel  is  using  as  his 
evidence — Mr.  Eustice  is  only  giving  an  assumption 
and  an  opinion,  but  he  accounted  himself  for 
$37,000  worth  of  bonds  that  counsel  is  talking  about 
and  said  he  could  trace  all  the  funds  for  that 
$37,000,  that  there  were  some  $13,000  or  $14,000 
that  he  didn't  trace.   [1351] 

Also  on  redirect  he  testified  he  didn't  know  what 
various  checks  and  items  were  used  for  and  there- 
fore not  knowing  what  they  were  used  for  he  didn  't 
trace  those  out  as  being  for  bonds.  It  has  been 
proved  here  now  conclusively — there  is  no  dispute 
on  it — that  what  particular  checks  were  used  to 
the  tune  of  several  thousand  dollars  and  in  the 
cash  that  Mr.  Ormont  testified  that  he  used,  and 
it  shows  that  there  are  certain  items  of  cash  that 
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he  did  have  all  the  way  through  from  the  time  they 
talked  to  him  in  the  first  instance  and  they  all 
admitted  that  he  had  suhstantial  amounts  of  cash 
throughout  the  years,  and  they  gave  him  no  credit 
for  that.  The  very  fact  that  they  didn't  even  con- 
sider all  the  evidence,  they  just  arhitrarily  ignored 
things  they  v^anted  to  ignore  and  took  in  things 
they  v^anted  to,  I  think  that  is  sufficient. 

The  Court:  As  I  see  the  Government's  case  on 
Covmts  3  and  4,  it  is  based  principally  upon  the 
testimony  of  the  witness  Eustice.  All  these  other 
things  are  deductive  in  their  reasoning  and  I  do 
not  think  it  is  sufficient.  I  will  let  my  ruling  stand 
as  to  Counts  3  and  4. 

Now  as  to  the  instructions,  these  were  just  laid 
on  my  desk,  these  very  voluminous  instructions, 
and  we  certainly  cannot  go  through  all  of  these  by 
10:00  o'clock. 

Mr.  Katz:     I  do  not  believe  so,  your  Honor. 

Mr.  Strong:  And  then  I  would  like  about  half 
an  hour  after  we  are  finished  to  prepare  my  argu- 
ment. [1352] 

The  Court:  If  that  is  the  case.  I  think  we  will 
go  right  ahead  when  the  jury  comes  and  excuse 
them  to,  say,   1 :30. 

Then  hov.-  long  will  you  want?  This  will  only 
be  as  to  one  count  now. 

Mr.  Strong:  I  would  need  at  least  an  hour  to 
an  hour  and  a  half  for  the  defendant  Ormont  and 
at  least  half  an  hour  to  three-quarters  of  an  hour 
as  to  the  defendant  Himmelfarb. 

The  Court:     On  opening? 

Mr.  Strong:     Yes. 
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Then  I  need  at  least  half  an  hour  on  my  closing. 
That  is  a  maximum.  I  won't  say  at  least,  probably 
since  I  am  tired  and  also  most  of  this  has  already 
gone  in,  I  think  the  jury  is  pretty  clear  on  it,  so 
I  will  say  the  maximum  is  about  an  hour  and  a 
half  on  openmg  on  Ormont  and  half  an  hour  open- 
ing on  Himmelfarb  and  a  maximum  of  half  an 
hour  closing  on  Ormont  and  about  L5  minutes 
closing  on  Himmelfarb. 

The  Court:  I  think  in  view  of  the  fact  that  it 
is  pending  only  as  to  Count  1  on  each  defendant 
now  that  the  case  seems  to  me  wouldn't  require  that 
amount  of  argument  because  on  Count  1  admittedly 
the  defendant  Ormont  and  the  defendant  Himmel- 
farb both  with  relation  to  that  received  a  large 
sum  of  money — I  won't  admittedly  but  it  certainly 
could  be  argued  that  it  was — a  large  sum  of  money 
which  they  reported  by  their  joint  return.  So 
Count  1  seems  to  me  to  turn  upon  the  simple  propo- 
sition as  to  whether  or  not  they  were  or  were  not 
under  the  law  entitled  to  file  a  fiscal  year  return. 
If  they  were  not  [1353]  then  the  income  was  there 
and  it  is  merely  a  matter  of  willfulness,  it  would 
seem  to  me.  [1354] 

Mr.  Strong:  Except  we  have  been  in  trial  four 
weeks,  and  most  of  that  time  has  been  silent  by 
the  defense  in  cross-examining  my  witnesses,  and 
I  feel  it  is  my  duty,  in  a  case  like  this,  to  seek  to 
clarify  some  of  the  matters  which  I  considered 
were  beclouded  through  cross-examination. 

The  Court:  I  want  to  get  the  case  to  the  jury 
tomorrow.    I  would  like  to  ge\  it  to  the  jury  at 
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2:00  o'clock  tomorrow,  and  give  my  instructions 
at  2:00,  so  that  the  jury  will  have  the  afternoon 
to  deliberate  on  it. 

Mr.  Ro])nett:  As  T  understood  your  Honor's 
ruling  yesterday,  after  the  motion  was  granted,  I 
moved  to  strike  certain  testimony,  and  it  was  only 
allowed  to  remain  in  and  be  in  on  intent  alone. 
Am  I  correct  in  that?  That  was  all  that  volume  of 
testimony  went  in  for  1944  as  to  1942  and  1943. 

The  Court :  I  allowed  it  to  remain  solely  because 
the  Government  was  entitled  to  have  it  in  the 
record,  and  the  jurv  is  entitled  to  have  it  consid- 
ered on  the  question  of  intent  and  wilfulness  as 
to  1944.  That  is  the  only  materiality  of  that  evi- 
dence now. 

Mr.  Strong:  And  it  will  be  limited  to  that  sit- 
uation ? 

The  Court:     Certainly. 

Mr.  Robnett:  It  shouldn't  take  you  so  long  to 
argue  then. 

Mr.  Strong:  I  think  I  am  the  best  judge  as  to 
what  I  should  argue  in  my  case,  Mr.  Robnett.  [1355] 

Mr.  Robnett:     It  wouldn't  be  for  me. 

Mr.  Strong:  To  me  every  point  consists  of  a 
lot  of  details. 

The  Court:  I  suppose  you  have  agreed  as  to 
the  one  who  may  argue  last? 

Mr.  Katz:  No,  as  a  matter  of  fact  I  am  going 
to  take  the  order,  and  I  want  to  make  my  argu- 
ment first. 

The  Court:  Maybe  we  can  conclude  Mr.  Strong's 
opening  argument  this  afternoon,  and  your  argu- 
ment too. 
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Mr.  Strong:     I  tliink  we  probably  can. 

The  Court:  And  Mr.  Robnett,  if  we  start  at 
9 :30  in  the  morning,  should  not  take  over  two  hours. 

Mr.  Robnett:  I  hope  I  don't  need  that.  I  don't 
know  how  much  Mr.  Strong  will  compel  me  to  take, 
by  his  argimient.  I  think  I  can  finish  in  an  hour, 
but  I  would  not  like  to  be  limited. 

The  Court:  We  will  hold  to  that  schedule  of 
completing  your  argument  this  afternoon,  and  Mr. 
Katz'  argument. 

Mr.  Katz:  On  that  basis  that  would  allow  me 
how  much  time,  your  Honor? 

The  Court:  I  think  probably  Mr.  Strong  will 
conclude  his  opening  argument  in  an  hour. 

Mr.  Strong:  This  technique  of  having  me  stand 
on  the  lectern  will  have  a  definite  effect. 

Mr.  Katz:  I  prefer  to  use  the  lectern.  I  think 
it  makes  [1356]  a  better  procedure. 

The  Court:  It  does.  It  is  surprising  how  much 
easier  it  is  to  hear  a  lawyer  when  he  is  talking  at 
the  lectern,  than  when  he  is  sitting  down  at  a  table 
in  the  court  room. 

Mr.  Katz:  I  think  it  makes  a  better  impression 
for  the  lawyer  to  stand. 

The  Court:  I  think  probably  Mr.  Strong  will 
be  able  to  conclude  his  argiiment  in  an  hour.  He 
ordinarily  is  not  very  long  winded.  So  that  will 
give  you  whatever  time  you  need  to  conclude  your 
argument  this  afternoon.  We  will  stay  until  it  is 
finished. 
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Mr.  Katz:  I  am  in  this  position,  because  of  the 
fact  of  the  limited  amount  of  testimony  which 
came  in,  and  everything  else,  I  feel  I  must  of 
necessity  delineate  what  is  in  the  record. 

The  Court:  We  will  get  on  to  the  instructions. 
I  haA-en't  had  an  opportunity  to  glance  through  all 
of  the  instructions  submitted  by  the  defendants, 
but  I  notice  the  first  fifteen  or  twenty  of  Ormont's 
are  covered,  I  believe,  by  my  general  instiiietions. 

Mr.   Robnett:     Possibly   so. 

The  Court:     Is  that  tnie  of  yours  too.  Mr.  Katzf 

Mr.  Katz:  That  is  tnie.  your  Honor,  of  a  num- 
ber of  them.  They  are  the  first  of  the  group  of  in- 
structions. I  just  want  to  run  through  them.  No. 
14  is  one  that  I  submitted  at  the  [1357]  outset. 
I  did  not  yank  it.   It  became  immaterial  to  my  c^se. 

The  Court:     Yes,  you  have  it  in  there. 

Mr.  Katz:  No.  15,  I  don't  believe  is  covered  by 
your  Honor's  general  instructions. 

The  Court:     No,  it  is  not. 

Mr.  Katz:  Xor  is  16  covered  by  your  general 
instructions.  I  don't  believe  Xo.  17  is.  No.  18  may 
be,  but  in  a  different  form.    19  is  not. 

The  Court:  On  your  No.  16,  I  think  that  is 
covered  by  your  15.  16  I  don't  think  is  the  law. 
It  goes  too  far,  I  think,  but  15  is  covered — charac- 
ter. As  to  17,  Mr.  Strong  has  one  of  his  instruc- 
tions. 

Mr.  Katz:  I  don't  know  that  17  or  18  are 
covered. 

The  Court:  19:  I  have  a  general  instruction  on 
argument.  20  is  the  repetition  of  a  general  instruc- 
tion. 
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Mr.  Katz:  I  think  that  is  correct.  21  is  covered 
by  your  Honor. 

The  Court:  Maybe  22.  I  will  turn  it  over. 
24 


Mr.  Strong:  I  assume  your  Honor  is  not  asking 
for  objections? 

The  Court:  No,  I  am  trying  to  find  out  if  I 
should  consider  these.  I  think  24  is  covered  by  the 
question  of  wilfulness.    So  is  25. 

Mr.  Strong:     Isn't  24  the  same  as  22? 

The  Court:  I  will  turn  over  26  and  27.  27  is 
the  same  [1358]  as  28.    29  is  covered. 

30,  under  the  heading  of  wilfulness;  and  31,  the 
Government  has  an  instruction  which  I  was  just 
reading  when  you  came  in.    I  will  turn  that  over. 

Maybe  32. 

33  again  is  wilfulness. 

34  will  be  covered  by  the  instruction  on  the  fiscal 
year. 

35  again  is  wilfulness. 

:  36  a^ain  relates  to  wilfulness. 

It  may  be  that  37  should  be  given.   I  don 't  know. 

38  is  the  same. 

Mr.  Katz:  It  is  merely  a  duplication,  your 
Honor. 

The  Court:     39  goes  into  wilfulness. 

40.  There  will  be  an  instruction  covering  the 
legal  right  of  a  person  to  avoid  taxes,  but  not  evade. 
■■ .  41  again  relates  to  wilfulness. 

42  relates  to  wilfulness. 

43.  :  There  is  an  instruction  the  Government  has. 
I  will  turn  that  over. 

44  I  will  give. 
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45  relates  to  the  same  thing. 

46.     I  will  give  the  CALJAC   instruction. 

Mr.  Katz:  In  connection  with  that,  if  the  Court 
please.  I  didn't  prepare  it.  Does  your  Honor  feel 
it  is  proper  to  give  an  instruction  in  the  case  such 
as  this,  that  they  should  [1359]  consider,  in  their 
determination  of  the  guilt  or  innocence  of  the  de- 
fendant, certain  evidence  in  such  determination*? 
I  see  my  No.  46  is  an  adaptation  of  this. 

The  Court:  ''In  the  trial  of  this  case  there  were 
instances  where  certain  evidence  was  admitted 
against  one  defendant,  and  denied  admission  as 
against  the  other.  Your  attention  was  called  to 
these  matters  when  the  rulings  were  made,  hut  I 
would  urge  you  again  to  keep  in  mind  the  distinc- 
tion pointed  out  in  such  rulings  and  their  effect. 
It  may  he  difficult  for  you,  when  considering  the 
case,  for  or  against  one  party,  to  completely  dis- 
regard any  evidence  that  you  have  heard  or  seen, 
but  that  is  your  plain  duty  with  respect  to  the 
evidence  not  admitted  by  the  Court  as  against  that 
party,  and  .you  must  try  conscientiously  s<)  to  treat 
such  a  situation." 

Mr.  Katz:  The  portion  that  I  omitted  is  the 
portion  of  it  with  respect  to  the  rulings  having 
been  called  to  their  attention. 

The  Court:     47  is  a  repetition  of  46. 

48  I  will  not  give. 

Neither  49.  We  have  these  marked  out  for 
consideration.  That's  the  first  batch  I  have  talked 
together.    Were  these  general! 

Mr.  Kosdon :     No,  some  are  and  some  are  not. 
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The  Court:    You  haven't  yours  numbered? 

Mr.  Kosdon :     No.  [1360] 

The  Court:     Reasonable  doubt,  is  the  first  one. 

Mr.  Strong:  Yes,  reasonable  doubt.  That  is  a 
general  one. 

The  Court:  The  first  one  is:  "You  are  in- 
structed to  return  a  verdict  of  not  guilty."  That 
is  instruction  No.  1.  I  think  that  we  had  better 
have  the  jury  come  back  at  1:30.  Is  that  agreeable? 
I  will  have  the  Bailiff  notify  them. 

Mr.  Strong:     That  is  agreeable,  your  Honor. 

Mr.  Katz:     Satisfactory. 

Mr.  Robnett:     We  stipulate  to  that. 

The  Court:  Will  the  Bailiff  go  up  to  the  jury 
room  and  tell  them  they  are  excused  until  1:30? 

Verdict  of  not  guilty,  is  out. 

Reasonable  doubt  is  covered. 

The  next  one,  "It  is  your  duty  to  try  this  case 
fairly  and  impartially  between  the  Government  and 
the  defendant." 

Mr.  Strong:     Yes,  that  is  No.  3. 

The  Court:  That  covers  a  presumption  of  inno- 
cence.   That  is  covered. 

The  mere  fact  that  an  indictment  has  been  filed. 
That  is  covered  by  a  general  instruction. 

The  individual  opinion  of  each  juror,  is  covered. 

Presumption  of  innocence  is  not  a  matter  of 
form,  is  covered. 

Any  essential  fact  necessary  to  complete  a  chain 
— is  [1361]  covered. 

The  fact  must  be  proven  consistent  with  the 
theorv  of  f];'\iilt,  is  covered. 
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It  is  not  your  duty  to  look  for  a  theory — that  is 
covered. 

Two  or  more  reasonable  inferences — that  is 
covered. 

The  chain  of  circumstances — that  is  covered. 

The  next  one  is  covered. 

If  you  believe  any  witness  in  the  case — There 
isn't  anybody  who  falls  within  that  category  of  hope 
of  non-prosecution. 

If  you  believe  from  the  evidence  in  this  case  that 
any  witness  in  the  case  was  influenced  or  in- 
duced  

Mr.  Kosdon:     Not  now. 

Mr.  Robnett:  There  could  have  been  an  infer- 
ence from  Link.   He  was  an  informer. 

Mr.  Strong:  There  is  no  showing  that  anything 
was  held  out. 

The  Court:  They  can  still  believe  it  from  what 
he  said. 

Mr.  Strong:  I  think,  unless  there  is  some  show- 
ing that  there  is  a  possibility,  from  his  having  been 
prosecuted — but  I  won't  even  take  the  time  to 
argue  it.  If  j^our  Honor  wants  it  to  go  in,  that 
is  all  there  is  to  it. 

The  Court:  Extra  judicial  oral  admissions — that 
is  covered.  [1362] 

Evidence  of  the  defendants'  good  character.  That 
is  covered  in  the  general  instructions.  I  don't  know 
whether  it  is  the  one  I  gave  to  you. 

Mr.  Katz:  The  one  I  had,  I  don't  believe  had 
reference  to  it,  your  Honor. 
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The  Court:  Extra  judicial  oral  admissions  is 
in  the  one  I  have  in  the  Gage  case.  I  also  have  one 
on  expert  opinion. 

Mr.  Katz:  That  one  I  referred  to  was  on  the 
matter  of  good  character. 

The  Court:  Extra  judicial  oral  admissions  or 
statements  of  the  defendant  alone.  — I  have  that 
marked  to  give. 

The  next  one,  about  general  good  reputation  is 
covered  by  the  one  which  I  will  give. 

The  one  about  it  is  neither  criminal  or  unlawful 
for  a  person  to  do;  that  I  will  give. 

Presumption.  I  haven't  one  in  those  words,  but 
I  think  it  is  generally  covered  by  the  presumption 
of  innocence.    If  you  wish,  I  will  give  it. 

You  are  instructed — the  next  one 

Mr.  Katz:     I  have  submitted  a  similar  one. 

The  Court:  I  will  lay  it  aside.  The  argument  of 
the  United  States  Attorney — I  have  a  general  in- 
struction on  arguments  and  statements  of  lawyers. 

The  next  one  about  inconsistencies,  and  rational 
conclusi'ons,  is  covered.    Not  in  your  language. 

Presumption  of  innocence  is  covered. 

Wilful  intent.    That  will  be  covered. 

Taxpayers  on  a  cash  basis. 

Mr.  Strong:     That  is  not  the  law,  your  Honor. 

The  Court:  He  is  on  a  cash  basis  if  he  files  his 
income  tax  return  on  a  cash  basis. 

Mr.  Strong :     He  says,  unless  he  receives  it. 

The  Court :  He  need  not  report  it  unless  he 
receives  it. 
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Mr.  Strong:  roust I'lictive  reports,  deposited  to 
his  account.  Anyway,  I  think  that  w.as  for  1942. 
That  is  the  only  constructive  receipt  of  income. 

The  Court:  No,  tliat  is  applicable  to  1944  also. 
In  other  words,  if  Ormont  should  have  been  on  a 
cash  basis  in  1944,  then  he  received  it. 

Mr.  Strong:  I  don't  think  there  is  any  dispute 
of  his  being  on  a  cash  basis. 

The  Court:  You  are  instructed  if  you  find  in 
the  evidence  that  the  defendant  Sam  Ormont — I 
think  that  ought  to  be  given.  [1364] 

The  Court:  The  next  one  now,  the  instruction 
as  to  government  bonds  bearing  two  different  per- 
sons' names  as  co-owners,  and  so  forth,  I  will  say 
that  I  should  put  that  one  aside  to  consider. 

The  next  one,  livestock  is  an  agricultural  com- 
modity and  a  product  of  the  soil,  what  has  that  to 
do  with  this  case? 

Mr.  Robnett:  Your  Honor,  people  engaged  in 
that  do  not  have  to  keep  permanent  books. 

Mr.  Strong:  There  is  no  evidence  that  Mr.  Or- 
mont is  growing  anything. 

Mr.  Kosdon:  He  is  an  agent  in  selling  live- 
stock. 

Mr.  Strong:  It  doesn't  say  selling,  it  says  grow- 
ing and  selling. 

The  Court:     Where  does  that  begin? 

Mr.  Strong:     It  is  the  next  instruction. 

The  Court:  Those  are  out,  those  three  instiiic- 
tions. 

Mr.  Kosdon:  That  books  need  not  b*^  formal? 
I  think  that  is  the  law^,  your  Honor. 


1394         Phillip  Himmelfarb,  Sam  Ormont 

The  Court:     I  think  maybe  so.  > 

Mr.  Strong:     We  have  an  instruction  on  books. 

The  Court:  I  know  you  have  but  I  will  put  it 
aside. 

The  next  instruction,  being  a  gift,  what  has  that 
to  do  with  this  case? 

Mr.  Kosdon:  There  is  evidence  in  the  record 
that  there  were  gifts,  not  only  gifts  but  money  was 
paid  voluntarily,  or  [1365]  whatever  the  so-called 
customer,  whoever  he  was,  was  willing  to  pay. 

Mr  Robnett:  And  there  is  evidence  that  people 
came  in  on  days  when  they  weren't  buying  at  all 
and  gave  them  money. 

The  Court:  If  that  is  the  case  then  I  should 
give  an  instruction  on  the  Internal  Revenue  Code, 
if  that  is  one  of  your  defensive  matters  that  you 
expect  to  argue,  that  there  are  gift  taxes.  This  is 
a  blanket  charge  to  defeat  and  evade,  and  if  the 
defendant  was  under  compulsion  to  report  or  pay 
tax  on  gifts,  that  is  another  matter. 

Mr,  Robnett:  I  don't  think  he  was  as  income. 
Gift  taxes  are  a  different  tax. 

Mr.  Kosdon:  It  is  an  entirely  different  type  of 
tax  than  the  type  of  tax  that  is  now  before  them, 
unless  it  is  in  excess  of  at  least,  I  believe,  $3,000 
from  any  one  individual,  if  I  am  not  mistaken. 

Mr.  Strong:  As  your  Honor  pointed  out,  all 
the  evidence  in  this  case  in  effect  shows  that  they 
got  th^t  nioney,  they  reported  it  as  taxable  income, 
and  the  main  problem  is  what  year. 

Mr.  Kosdon:  Maybe  we  might  advise  our  clients 
to  file  for  a  refund. 
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Mr.  Strong:  They  are  fiscal  year  returns.  It 
says  nothing  about  gifts  and  neither  does  the  1944 
return  claim  that  it  is  gifts.  They  have  no  way  of 
claiming  it  is  gifts  and  there  isn't  any  question 
involving  gifts  here.  [1366] 

Mr.  Robnett:  Mr.  Ormont  said  something  about 
gifts. 

The  Court:     That  there  were  extra  charges. 

Mr.  Robnett:  Yes,  extra  charges,  and  that  they 
did  at  times,  but  they  had  no  uniform  charge  and 
a  lot  of  people  weren't  even  charged,  and  that 
people  came  in  at  different  times  and  gave  them 
money  and  weren't  at  that  time  paying  any  bills. 
The  charge  here  is  evading  income  tax,  not  evad- 
ing gift  tax. 

Mr.  Kosdon:     I  have  an  instruction  on  that  too. 

The  Court:  On  those  two  instructions  on  gifts, 
I  cannot  see  that  they  are  proper  or  should  be  in 
the  case. 

Mr.  Robnett:  May  I  at  this  time  inquire  if  we 
are  precluded  from  even  discussing  that  phase  if 
your  Honor  doesn't  give  an  instruction? 

The  Court:  Yes,  you  have  to  limit  your  argu- 
ment to  the  matters  given.  That  is  the  purpose  of 
having  this  conference  in  advance. 

Mr.  Robnett:  I  think  the  evidence  is  in  on 
those  things  and  at  least  it  has  some  bearing  on 
the  matter  of  intent  in  the  case.  It  is  quite  im- 
portant evidence,  I  would  think.   * 

The  Court:     I  will  consider  those  later. 

The  next  one,  that  the  indictment  is  a  mere 
charge,  that  is  covered. 
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The  next  one,  the  taxpayer  who  honestly  or  in- 
correctly returns  his  income,  and  so  forth,  that  is 
covered  by  wilfulness.  [1367] 

Mr.  Kosdon:  If  the  Court  please,  I  think  there 
is  evidence  in  the  record  to  show  that  the  defendant 
Ormont  did  go  to  counsel  and  that  the  return  was 
prepared  by  a  certified  public  accountant,  and  there 
is  a  case  that  the  court  specifically  held  the  defend- 
ant was  not  guilty  of  any  criminal  intent. 

Mr.  Strong :     That,  however,  was  the  1945  return. 

Mr.  Kosdon:  But  on  the  other  hand,  if  the 
Court  please,  it  was  with  the  advice  of  the  attorney 
and  the  certified  public  accountant,  and  that  the 
return  was  filed  on  a  fiscal  basis  and  was  filed  in 
the  manner  that  it  was.  In  other  words,  there  were 
different  methods  by  which  perhaps  if  a  tax  were 
due  and  owing  it  could  have  been  paid. 

The  Court:  There  is  not  any  evidence  in  the 
record  that  the  attorney  advised  them  or  that  the 
certified  public  accountant  advised  them. 

Mr.  Strong:     That  was  kept  out  by  objections. 

The  Court:  That  is  right,  it  was  kept  out  by 
the  objections.  All  the  evidence  was  that  they  con- 
sulted an  attorney  and  that  the  account  filed  the 
tax  and  sent  these  other  things  in.  As  to  what  the 
accountant  told  them,  since  neither  defendant  took 
the  stand  they  waived  the  privilege.  So  there  is 
■  not  any  evidence  in  the  record  to  warrant  the  grant- 
ing of  that  instruction  which,  for  the  purpose  of 
the  record,  we  will  [1368]  give  a  number  as  X-1, 
and  you  may  have  your  exception. 

Mr.  Robnett:     All  right,  your  Honor. 
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Tlowovpr,  let  me  call  your  Honor's  atteritioii  to 
tlu>  fact  that  tlio  aecoimtant  was  a  witness  for  the 
prosecution  nnd  testified  that  he  received  all  his 
instructions  from  the  attorney. 

The  Couvt :     That  is  right. 

Mr.  Robnett:  And  there  is  evidence  that  the 
attorney  was  the  attorney  for  the  defendant. 

The  Court:  Yes,  I  know,  but  in  the  first  place 
tliat  was  in  1945,  as  to  that  return,  and  in  the  sec- 
ond place  there  was  no  evidence  and  it  was  kept 
out  by  objections  which  I  sustained  as  to  what  the 
attorney  told  them  or  what  the  accountant  told 
them. 

The  next  one,  the  use  of  the  word  attempt  in  the 
Code  indicates  that  Congress  intended  some  wilful 
commission  in  addition  to  the  wilful  omission,  that 
makes  up  a  list  of  misdemeanors.  This  is  not  a 
misdemeanor,  this  is  a  felony. 

Mr.  Kosdon:     That  is  right,  your  Honor. 

Mr.  Robnett :     Change  the  word  to  felony. 

Mr.  Strong:  The  government's  instruction  reads 
as  to  the  statute  and  explains  it,  your  Honor.  It 
explains  it  in  the  language  of  the  Spies  case. 

The  Court:  I  think  that  all  comes  under  the 
heading  of  wilfulness  and  is  covered. 

Do  you  want  an  exception  on  that  one?  [1369] 

Mr.  Kosdon:     Yes,  I  would  like  one. 

The  Court:     It  will  be  numbered  X-2. 

Mr.  Kosdon:  If  your  Honor  please,  as  Mr. 
Strong  pointed  out  at  the  beginning  of  the  trial, 
145(a)  and  145(b)  of  the  Internal  Revenue  Code 
both  include  the  elements  of  willfulness.  Before  one 
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can  be  convicted  imder  145(a)  one  would  also  have 
to  be  found  guilty  of  the  element  of  willfulness.  But 
I  think  the  distinction  between  145(a)  and  145  (b) 
is  that  in  one  Congress  had  intended  that  some 
willful  commission  was  done  in  addition  to  a  willful 
omission.  It  is  provided  for  in  145(a). 

The  Court:  I  think  my  general  definition  on 
wilfulness  covers  the  whole  range  and  category  of 
what  constitutes  wilfulness. 

Mr.  Strong:  And  I  have  given  an  instruction 
based  on  the  Spies  case  just  on  this  very  point, 
your  Honor,  and  it  goes  into  detail  on  it. 

The  Court:     We  wdll  get  to  that  later. 

Incidentally,  on  your  exceptions  I  am  marking 
these  and  at  the  conclusion  you  can  take  your  gen- 
eral objections  for  the  record  because  unless  you 
except  you  lose  your  point. 

Mr.  Kosdon:     Yes,  your  Honor. 

The  Court:  Now  the  next  one,  in  weighing  the 
testimony  of  Internal  Revenue  officers  greater  care 
should  be  used  than  in  weighing  the  testimony  of 
ordinary  witnesses,  I  cannot  give  [1370]  that  in- 
struction. I  have  one  here  on  ofiicers  and  employees 
of  the  United  States  which  I  give. 

Mr.  Kosdon:  Yes,  I  noticed  that,  your  Honor. 
I  took  that  instruction  from  another  instruction. 
There  the  word  police  officer  was  used  and  I  merely 
modified  it  by  using  the  word  revenue  agent  instead 
of  police  officer. 

The  Court:  The  difficulty  with  that  is  that  I 
think  it  is  true  in  some  instances  and  not  in  others. 
I  think  in  this  case  here  we  had  the  example  of 
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the  two  extremes.  I  think  that  the  witness  Evistice 
was  biased  and  was  arguing  his  case,  whereas  the 
witness  Phoebus  appeared  to  me  to  be  as  com- 
pletely impartial  as  anybody  I  have  ever  seen  on 
tlie  witness  stand.  As  a  matter  of  fact,  I  think 
that  the  witness  Phoebus  was  to  be  congratulated 
for  the  manner  of  giving  his  testimony  because  he 
was  frank  and  candid  and  completely  impartial. 

Mr.  Strong:  I  just  want  to  state  for  the  record 
that  Mr.  Eustice  has  not  testified  in  any  proceed- 
ings and  that  w^hat  your  Honor  may  consider  as 
bias  was  simply  an  attempt  on  his  part  to  answer 
the  questions  as  asked  him,  wdiich  were  very  often 
quite  lengthy  and  involved. 

The  Court:  He  is  used  to  arguing  across  the 
table  to  some  other  accountant,  probably. 

Do  you  want  a  specific  exception  on  that? 

Mr.  Kosdon:     Yes. 

The  Court:     That  will  be  X-3.  [1371] 

Mr.  Kosdon:  I  think  there  w^as  evidence  in  the 
record  particularly  with  respect  to  Mr.  Bircher 
who  did  recite  some  things  which  indicated  there 
was  some  partiality  as  far  as  Mr.  Bircher  w^as 
concerned. 

The  Court:  I  think  my  general  instruction  that 
they  should  give  no  greater  weight  just  because 
they  are  an  officer  of  the  United  States  than  any 
other  person  is  sufficient. 

The  next  one,  the  law  relative  to  the  declaration 
of  estimated  tax,  well,  now,  there  isn't  any.  While 
there  is  evidence  in  the  case  here  that  he  filed  an 
estimation  of  the  tax  return,  the  government  isn't 
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basing  any  of  its  charge  npon  the  fact  that  those  es- 
timates  were  wrong.  It  is  based  on  the  fact  that 
he  just  didn't  report  it  in  his  final  report. 

Mr.  Robnett:  Yes,  but  I  answer  that  by  saying 
there  might  be  some  argument  and  we  ought  to 
have  an  instruction  on  that.  There  might  be  some 
argument  from  the  prosecution  that  the  estimate 
was  small  the  first  of  the  year  and  it  increased  as 
the  year  went  on.  That  is  a  fact  as  shown  by  how 
the  payments  were  made. 

Mr.  Kosdon:  The  law  provides  that  if  you  have 
a  tax  of  a  dollar  in  the  year  1945  and  earn  a  mil- 
lion dollars  in  1946  all  you  have  to  do  is  file  an 
estimate  based  on  your  net  income  of  1945  irres- 
pective of  what  the  earnings  may  be  the  following 
year. 

The  Court:  I  suppose  in  view  of  the  fact  there 
was  some  [1372]  evidence  in  there  that  the  jury 
might  take  into  consideration  as  either  evidence 
of  his  wrongdoing  or  of  his  wilfulness,  for  that 
reason  the  instruction  had  better  be  given. 

Mr.  Strong:  I  assume  we  will  discuss  them 
again  *? 

The  Court:     Yes. 

The  next  one  on  general  reputation  is  one  that 
is  already  in.  I  think  one  instruction  on  that  is 
sufficient. 

The  next  one — well,  I  will  lay  it  aside.  We  will 
get  to  that  one  again. 

The  next  one,  willfully  and  knowingly,  that  will 
be  covered. 
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The  next  one,  that  tlie  defendant  did  actually 
defraud  the  government,  that  is  not  tlio  charge. 

Mr.  Kosdon:  I  believe  that  is  the  law,  your 
Honor. 

The  Court:  Of  course  even  if  there  were,  this 
is  a  loaded  instruction.  It  says  that  if  such  tax  was 
not  paid  by  such  defendant  without  saying  when 
it  was  not  paid. 

The  Court:  The  indictment  reads,  "knowingly, 
unlawfully  and  feloniously  attempt  to  defeat  and 
evade."  This  is  an  attempt,  it  is  not  a  charge  that 
he  actually  did  defraud  the  government,  so  that 
will  be  out. 

Do  you  want  a  special   exception  on  thaf? 

Mr.  Robnett:     Yes. 

The  Court:  That  will  be  X-4.  State  your  ob- 
jection for  the  record.  [1373] 

Mr.  Kosdon:  We  wish  to  take  exception  to  the 
ruling  as  to  instruction  X-4  for  the  reason  that 
we  deem  the  law  to  be  that  there  is  no  attempt  to 
wdllfully  evade  any  tax  if  the  tax  is  paid  prior  to 
the  filing  of  the  return  of  the  indictment. 

The  Court:  The  next  one  is  on  the  subject  of 
willfulness,  which  will  be  covered. 

The  next  one,  under-estimating,  that  is  covered 
by  the  other  proposed  instruction  which  you  gave, 
if  I  give  it,  so  this  is  merely  a  duplicate  of  it. 

The  next  one  goes  to  the  question  of  willfulness. 

The  next  one  also  is  on  the  question  of  willful- 
ness. 

This  one  I  will  lay  aside,  about  the  source  of 
income. 
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Now  on  this  other  one  about  the  fiscal  year,  the 
government  has  one  which  I  thought  we  might 
work  over,  so  I  will  lay  that  aside  to  be  covered. 
T  will  give  that  a  number,  however,  X-5. 

Mr.  Kosdon :     I  think  Mr.  Katz  has  one,  too. 

The  Court:  The  next  one  is  a  duplication,  and 
it  is  covered  by  reasonable  doubt  and  willfulness. 

The  next  one,  at  the  time  this  indictment  was 
returned  on  January  22nd  a  tax  in  addition  to  the 
tax  already  paid  was  due  and  unpaid,  I  do  not 
think  that  is  the  law. 

Mr.  Robnett:  There  is  one  case,  the  Schenck 
case,  which  I  believe  held  that  the  government  must 
show  there  was  a  tax  unpaid.  [1374] 

Mr.  Strong:     On  the  date  that  we  charged. 

The  Court:  On  the  date  it  was  due  but  not  on 
the  date  the  indictment  was  returned. 

Mr.  Robnett:  The  language  doesn't  say  as  to 
what  date. 

The  Court:  I  think  it  is  the  date  due.  I  will 
give  this  a  number,  X-6.  Will  you  state  your  ob- 
jection for  the  record? 

Mr.  Robnett:  We  except  to  the  ruling  of  the 
Court  for  the  reason  that  our  construction  of  the 
law  following  the  case  of  United  States  v.  Schenck, 
126  F.  (2d)  702,  means  that  before  a  charge  of 
willful  evasion  can  be  brought  against  a  defendant 
the  tax  must  be  due  and  owing  at  the  time  the  in- 
dictment is  returned. 

The  Court:     Your  next  instruction. 

Mr.  Kosdon:  I  think  that  takes  in  the  fiscal 
year  too. 
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The  Court:  Yes,  that  is  the  fiscal  year  and  that 
will  be  covered.  I  will  give  a  number  on  that,  X-7, 
and  your  exceptions  will  be  the  same  as  that  which 
you  stated  for  X-5. 

Mr.  Kosdon:     Yes,  your  Honor. 

The  Court:     I  will  lay  that  aside. 

The  next  one  goes  to  the  question  of  willfulness 
again  and  will  be  covered. 

Presimiption  of  innocence  is  the  next  one.  That 
will  be  covered  by  the  general  instruction.  [1375] 

Certain  offered  evidence  might  be  properly  ad- 
mitted, that  is  covered  by  a  general  instruction. 
Any  statement  of  counsel,  that  is  covered  by  a 
general  instruction. 

The  next  one,  the  presumption  of  speaking  the 
truth,  that  is  covered. 

The  opinion,  that  is  covered. 

Failure  of  a  defendant  to  testify,  that  is  cov- 
ered by  the  instruction  that  I  will  give. 

Mr.  Robnett:     We  wouldn't  now  offer  it. 

The  Court:  The  next  one,  we  are  not  concerned 
with  that  here. 

Mr.  Kosdon :  That  is  taken  from  the  Spies  case, 
which  is  a  criminal  case,  I  believe. 

Mr.  Strong:  That  wasn't  an  instruction  in  the 
Spies  case,  that  is  one  of  the  obiter  dicta  of  the 
court. 

The  Court :  I  do  not  think  that  would  be  proper. 
Do  you  want  it  numbered  X-8? 

Mr.  Robnett:     Yes. 

The   Court:     And  you   except  to  the   giving   of 
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instruction  X-8  as  the  law  and  that  I  am  not  cov- 
ering it  ? 

Mr.  Robnett:     That  is  correct. 

The  Court:     The  other  one  is  covered. 

Mr.  Katz:  I  take  it  that  your  Honor  is  going 
to  go  over  all  of  these  again.  I  have  in  mind  this, 
if  the  Coui't  please,  the  general  instruction  with 
regard  to  willfulness  does  not  [1376]  cover  the 
specific  matters  of  the  things  done  as  a  result  of 
ignorance,  mistake,  carelessness,  negligence,  which 
the  cases  hold  is  a  defense,  and  it  is  my  thought 
that  in  addition  to  a  general  instruction  as  to  what 
willfulness  means  that  there  should  be  a  specific 
instruction  to  the  effect  that  acts  done  as  a  result 
of  ignorance,  mistake,  carelessness,  negligence,  do 
not  constitute  an  offense. 

The  Court:  I  think  that  instruction  on  willful- 
ness covers  that  and  I  have  hammered  that  out 
after  a  lot  of  argument  with  ditferent  government 
coimsel  and  defense  lawyers,  and  I  have  not  had 
a  final  exception  taken  to  it,  but  I  do  not  mean  to 
say  that  they  know  any  more  about  it  than  you 
people  do  or  that  I  couldn't  be  wrong.  But  I  have 
given  it  so  many  times  that  I  am  satisfied  that  that 
covers  all  the  phases  that  must  be  taken  into  con- 
sideration as  to  willfulness. 

Mr.  Robnett:  There  were  three  instructions  I 
noticed  here  of  those  that  we  had — they  don't  have 
numbers — tw^o  of  them  particularly  that  you  said 
would  be  covered  by  the  instruction  on  willfulness. 

These  are  the  ones,  "failure  of  *a  taxpayer  to 
report  income  which  he  honestly  believed  was  not 
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taxable  does  not  constitute  a  willful  violation  of 
the  Internal  Revenue  Code";  "failing  to  account 
and  pay  income  tax  in  the  proper  year,  and  paying 
and  accounting  for  the  same  in  a  different  year  by 
the  taxpayer,  and  under  his  honest  belief  that  that 
is  when  it  is  [1377]  due  does  not  constitute  a  vio- 
lation of  tbe  Internal  Revenue  Code," 

I  do  not  believe  that  those  would  be  covered  by 
the  general  willfulness  instruction. 

Mr.  Strong:     There  is  no  evidence  as  to  that. 

Mr.  Robnett:  Oh,  yes,  there  certainly  is.  That 
is  one  of  the  arguments.  You  claim  that  they  should 
have  accounted  for  it  in  1944  and  we  claim  they 
should  have  accounted  for  it  in  1945. 

Mr.  Strong:  It  may  be  argument  but  it  is  not 
evidence. 

Mr.  Robnett:  There  is  plenty  of  evidence  to 
infer  by  the  fact  that  they  did  so  account. 

The  Court:  I  believe  those  are  covered  by  the 
general  statement  on  willfulness. 

Mr.  Robnett:     May  w^e  have  a  special  exception? 

The  Court:     Are  they  numbered? 

Mr.  Robnett:     No,  they  are  not. 

The  Court:     We  will  mark  them  X-8  and  X-9. 

Mr.  Robnett:  Then  also  here  is  one  which  you 
claim  was  covered — I  don't  know^ — '''An  underesti- 
mate of  one's  income  does  not  constitute  a  viola- 
tion of  the  Internal  Revenue  Code,  unless  such 
underestimate  was  willful  and  intentional." 

The  Court:  You  have  another  instruction  in 
here  on  estimates. 

Mr.  Robnett:     I  see.    All  right.  [1378] 
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The  Court:  It  would  seem  to  me  that  that  was 
a  duplicate  of  your  other  instruction,  which  I  will 
determine  whether  we  should  give  or  not. 

Mr.  Robnett:  As  to  X-8  and  X-9,  the  exception 
is  that  they  properly  state  the  law  and  the  facts 
in  the  case  warrant  the  giving  of  them,  and  that 
they  should  be  given,  and  they  are  not  covered  by 
any  other  instruction. 

The  Court:     Very  well. 

Let  me  see  now.  The  general  plan  will  be  for 
me  to  read  the  general  instructions  and  then  come 
to  the  charges  in  the  case. 

Government 's  instructions  3  and  4  are  out  because 
those  counts  are  out. 

Mr.  Strong :     Do  I  get  exceptions  too  ? 

The  Court:     Surely.  [1379] 

The  Court :  Your  14  and  15  also  relate  to  Counts 
3  and  4. 

Mr.  Katz:  With  respect  to  Government's  in- 
structions  


The  Court:     Wait  until  your  client  gets  here. 

Mr.  Katz:  I  am  sorry.  I  didn't  notice  that  he 
had  stepped  out. 

With  respect,  if  the  Court  please,  to  Govern- 
ment's instructions,  there  are  two  instructions  that 
I  wish  to  call  to  your  Honor's  attention  with  re- 
spect to  which,  if  they  are  going  to  be  given,  I  wish 
to  note  an  exception. 

The  Court:     Let  us  take  them  one  by  one. 

Mr.  Katz:  I  thought  you  had  gone  through 
them  ? 
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'J'lic  Court:  No.  1  now  pull  Government's  in- 
structions 1  and  2,  and  go  first  to  Government's 
instmction  No.  5,  line  6. 

"Failure  to  collect  and  pay  over  tax,  or  at- 
tempt to  defeat  or  evade  tax." 
That  is  the  title  of  the  section.    That  is  stricken 
out.    I  will  read  the  section,  except  line  14  I  will 
strike  out  the  punishment,  so  it  will  read,  line  13 : 

"upon  conviction  thereof,  shall  be  punished 
in  the  manner  provided  by  law.  You  are  not  to 
be  concerned  with  such  punishment,  as  that  is 
a  matter  that  lies  solely  within  the  province, 
and  is  the  responsibility  of  the  Judge." 

Mr.  Katz:  If  your  Honor  please,  inasmuch  as 
this  case  is  not  one  having  anything  to  do  with  fail- 
ure to  collect [1380] 

The  Court:  "Any  person  required  under  this 
chapter  to  collect," — I  have  it  stricken  out.  It  will 
read : 

"Any  person  required  under  this  chapter  to 
account  for,  and  pay  over  any  tax  imposed  by 
this  chapter,  who  wilfully  fails  to  truthfully  ac- 
count for  and  pay  over  such  tax,  and  any  per- 
son who  wilfully  attempts  in  any  manner  to 
evade  or  defeat  any  tax  imposed  by  this  chap- 
ter or  the  payment  thereof,  shall  ])e  guilty  of 
a  felony." 

Mr.  Strong:  If  you  take  that  word  out,  then 
where  on  line  5  it  says:  "The  precise  wording  of 
the  statute  folh)ws:"  should  say,  "The  precise  word- 
ing of  the  statute  applicable  to  this  case." 
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The  Court:  ''The  precise  wording  of  the  statute 
provides. ' ' 

Mr.  Strong:  "ils  applicable  to  this  case."  Does 
Mr.  Robnett  join  in  that  objection? 

Mr.  Robnett:     Yes. 

The  Court:  "The  pertinent  portion  of  the  stat- 
ute provides:" 

Mr.  Strong:  Is  it  understood,  your  Honor,  im- 
less  Mr.  Robnett  indicates  otherwise,  he  is  joining 
in  the  objection? 

Mr.  Robnett :     Yes. 

The  Court:     What  objection? 

Mr.  Strong :  Whatever  exception  is  made  by  Mr. 
Katz. 

The  Court:     Or  vice  versa. 

Mr.  Strong :     Or  vice  versa.  [1381] 

The  Court:     The  next  question. 

"The  charge  against  each  of  the  defendants 
in  each  of  the  Counts  contain  in  the  main  two 
elements.  First,  whether  the  defendant  named 
in  each  of  the  Counts  as  owing  a  tax,  did  in  fact 
owe  more  tax  than  he  reported,  and  second, 
whether  in  each  instance  there  was  a  wilful  in- 
tent by  him  to  evade  and  defeat  any  part  of 
such  tax  by  the  filing  of  the  false  return." 

Then  I  thought  I  would  give  Government's  1 
and  2. 

Mr.  Robnett:  As  to  the  one  your  Honor  is  con- 
sidering, as  to  the  paragraph  on  the  second  page 

Mr.  Katz:  Are  you  turning  the  page  now  on 
No.  5? 

The  Court:     No.   I  am  not  turning  the  page.   In 
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other  words,  at  line  22,  I  will  jump  from  there  to 
Government's  1  and  2.  In  other  words,  I  read  the 
law,  state  the  charge,  and  then  give  an  analysis 
of  it. 

Mr.  Robnett :  I  want  to  except,  on  5,  to  that  por- 
tion of  it  starting  at  line  17  down  to  and  including 
line  22,  upon  the  ground  that  it  is  ambiguous  and  it 
indicates  the  charge  against  each  of  the  defendants, 
in  each  of  the  Counts,  in  the  plural. 

The  Court :     That  is  correct. 

Mr.  Robnett:  I  think  they  should  be  named,  and 
the  number  of  the  Count  against  each  one  should  be 
specified.  In  other  words,  the  charge  against  Sam 
Ormont  is  in  Count  1  only.  [1382] 

The  Court:  I  state  that,  in  Government's  1. 
What  I  am  trying  to  do  here  is  to  break  this  dowTi. 
We  wdll  go  to  Government's  No.  1.  Have  you  got 
Government's  No.  I'? 

Mr.  Robnett :     Yes,  I  have. 

Mr.  Strong:  If  your  Honor  gives  part  of  Gov- 
ernment's 1  in  there,  I  would  not  ask  for  the  por- 
tion running  from  line  17  to  line  22.  That  w^as 
solely  preliminary,  for  the  jury. 

The  Coui't:  I  have  got  to  give  an  instruction 
that  there  are  two  elements  to  the  offense :  Did  they 
do  what  they  are  charged  wdth  doing  in  the  indict- 
ment? If  they  find  beyond  a  reasonable  doubt  that 
the  defendant  did  that,  they  must  consider  whether 
or  not,  beyond  a  reasonable  doubt,  they  did  that  wil- 
fully. If  they  don't  find  either  one  was  done  wil- 
fully, w^as  not  done  beyond  a  reasonable  doubt,  they 
must  acquit.  So  it  has  to  be  stated  in  shorter  terms. 
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Mr.  Strong :     I  am  satisfied  with  the  way  it  is. 

Mr.  Katz:  Lines  17  to  22,  ''whether  in  each  in- 
stance there  was  a  wilful  intent  by  him  to  evade 
and  defeat  an}^  part  of  such  tax  by  the  filing  of 
a  false  return,"  which  is  practically  an  assumption 
or  statement  that  a  false  return  had  been  filed,  and 
it  is  a  question  of  intent.  It  should  be  set  up  on  the 
basis  of  whether  there  w^as  a  false  return  filed,  and 
whether  such  return,  if  false,  was  wilfully  done. 

Mr.  Strong:  The  first  part  of  the  sentence  re- 
lates to  the  return.  [1383] 

Mr.  Katz :     No,  it  relates  to  the  tax. 

The  Court:     Let  us  go  to  Government's  1. 

Mr.  Strong:  Might  I  indicate,  lines  23  to  25, 
those  are  only  for  the  Court,  and  are  not  to  be 
given  as  part  of  the  instructions. 

Mr.  Robnett :     What  is  that? 

The  Court:  It  is  a  footnote  to  me.  I  wdll  read 
from  1  to  line  16,  followed  by  5,  and  then  go  to  1. 

Mr.  Robnett :  Now  you  are  going  back  to  1,  after 
reading  the  statute,  is  that  correct? 

The  Court:     Yes. 

Mr.  Robnett:  As  to  1  I  want  to  make  this  ob- 
jection, and  take  this  exception  to  it,  particularly 
to  the  portion  on  page  2,  where  it  says:  "Also,  as 
to  Count  one,  I  want  to  call  to  your  attention  the 
fact  that  it  refers  to  an  income  and  Victory  tax 
return,  and  that  since  there  was  no  Victory  tax 
payable  for  the  year  1944,  the  words  'Victory  tax' 
are  surplusage,  and  may  be  disregarded  by  you." 

I  except  to  that  upon  the  ground  that  it  should 
not  be  given ;  it  is  included  in  one  part  of  the  charge 
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ill  the  indictment,  and  the  defendants  are  here  to 
meet  the  charge  as  made  in  Coimt  1,  and  that  charge 
as  made  is  that  that  was  what  they  did;  that  the 
defendants  filed  a  false,  and  fraudulent  income  and 
Victory  tax  return.  There  is  no  charge  in  there  that 
he  did  somethhig  else;  only  that.  That  ])ortion  of 
that  [1384]  instruction  should  not  be  given. 

The  Court:     I  think  it  should  be  given. 

Mr.  Robnett:     We  take  our  exception. 

The  Court:  Very  well,  excei)tion  may  be  noted 
to  that. 

Mr.  Robnett :  The  exception  goes  to  the  fact  that 
there  is  a  variance,  and  by  giving  that  insti'uction 
it  violates  the  variance. 

On  page  1  of  the  instructions,  line  23,  they  use 
the  expression:  "there  was  a  substantial  sum  of 
money  which  the  defendant  received  as  income,  and 
which  was  taxable  during  that  year." 

I  think  that  is  not  the  law.  It  was  merely  a 
substantial  sum  of  money,  on  the  ground  that  the 
cases  hold  that  the  proof  must  show  that  he  evaded 
a  substantial  part  of  his  tax.  There  is  one  case 
Avhere  the  man,  it  was  shown,  did  not  report  $10,000, 
and  they  held  in  that  case  that  that  was  not  suf- 
ficient proof,  because  it  showed  he  had  an  income 
of  a  million  dollars;  and  yet,  to  this  jury,  maybe 
$10  would  be  substantial,  or  any  sum  of  that  sort. 

The  Court :  I  think  it  might  better  be  changed : 
**It  is  sufficient  if  the  Government  proves  that  in 
addition  to  the  income  which  the  defendant  himself 
reported  in  his  income  tax  return,  there  was  a  sub- 
stantial sum  of  money  which  the  defendant  received 
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as  income," — say  "The  defendant  received  as  in- 
come substantially  the  sum  alleged  as  taxable  in- 
come during  [1385]  that  year."  In  other  words, 
if  it  is  a  trifling  sum,  "a  sum  substantially  the  sum 
alleged."  I  will  strike  out  "there  was  a  substan- 
tial sum  of  money."  It  will  read:  "It  is  sufficient 
if  the  Government  proves  that  in  addition  to  the 
income  which  the  defendant  himself  reported  on  his 
income  tax  i-eturn,  the  defendant  Ormont  received 
as  income  substantially  the  sum  alleged  as  taxable 
income  during  1944." 

Mr.  Strong:  Suppose  it  was  alleged  that  he  re- 
ceived as  income  an  additional  million  dollars,  and 
we  prove  a  thousand  dollars,  it  would  be  substan- 
tial. 

The  Court:  Insofar  as  this  case  is  concerned, 
there  is  not  that  variance.  Either  the  defendant  re- 
ceived the  amount  alleged,  or  substantially  that 
sum,  or  he  didn't  receive  any  sum.  He  either  got 
it  or  he  didn't  during  that  year. 

In  other  words,  on  line  26  I  strike  out,  "Even 
if  the  Government  were  to  establish  only  that  the 
defendant  Ormont  met  taxable  income  was  sub- 
stantially in  excess  of  $12,174.57,  which  he  reported, 
it  would  be  sufficient  proof  as  to  that  count." 

I  think  I  can  strike  that  sentence  out.  It  is  repe- 
titious as  well. 

Mr.  Robnett:     It  wouldn't  be  consistent. 
The  Court:     Otherwise  I  think  that  instruction 
No.  1  fully  and  fairly  states  the  charge  of  Count  1. 
Mr.  Robnett:     Yes,  I  believe  so.  [1386] 
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'i'he  Court:  Then  1  will  go  to  Government's  f)ro- 
l)osed  instruction  2. 

Mr.  Robnett:  2  and  3  are  out,  because  of  the 
Counts  bein^'  out. 

The  Court :  No,  Instruction  2  relates  to  Himmel- 
farb. 

Mr.  Robnett :     I  am  sorry,  your  Honor. 

The  Court:  Strike  out  "and  the  succeediiiii- 
Counts  in  the  indictment,  it  is  not  necessary  for  the 
Government  to  establish  that  the  true  net  income  of 
the  defendant  was  the  precise  sum  which  it  alleges 
in  the  indictment,  and  it  is  enough  for  the  purposes 
of  this  case  if  the  Government  establishes  that  the 
time  taxable  income  of  the  defendant  Himmelfarb 
for  the  year  1944  was  a  substantial  sum  in  excess 
of  that  which  he  reported  in  his  return," 

Mr.  Robnett:  The  words  stricken  out  on  line  22 
were  what? 

The  Court:  "and  the  succeeding  Coimts  in  the 
indictment. ' ' 

Mr.  Robnett:  "as  well  as  Comit  1"  should  be 
stricken, — the  preceding  words. 

The  Court:     No. 

Mr.  Katz:     It  should  be  "as  in  Count  1." 

The  Court:  "as  in  Count  1."  I  will  strike  out, 
and  say  "Again  as  to  this  Count," — we  will  go  back 
to  5,  line  17:  "The  charge  against  each  of  the  de- 
fendants in  each  of  the  Counts  contains  in  the  main 
two  elements." 

Mr.  Robnett:  Mr.  Strong  suggested  leaving  that 
out,  if  [1387]  you  put  in  one. 

Mr.  Strong:     I  changed  my  mind. 
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The  Court:  "This  the  charge  against  each  de- 
fendant in  the  applicable  count  consists  of  two  ele- 
ments: First,  whether  the  defendant  named  in  the 
Count."    Strike  out  "as  owing  a  tax." 

Mr.  Robnett:  They  are  both  named  in  each  of 
those  Counts. 

The  Court:     They  are  out. 

Mr.  Robnett:  They  are  actually  on  the  face  of 
the  indictment  named  though.  I  think  if  we  strike 
it,  specifying  Ormont  as  to  Count  1 

The  Court:  Whether  the  defendant  Ormont,  as 
to  Count  1,  and  the  defendant  Himmelfarb,  as  to 
Count  2,  did,  in  fact  do  the  things  charged,  and, 
second,  whether  in  each  instance  he  did 

That  paragraph  would  read  now:  "Thus,"  and 
it  will  follow  instructions  1  and  2,  as  I  have  indi- 
cated: "Thus  the  charge  against  each  of  the  de- 
fendants in  the  applicable  Counts  consist  of  two  ele- 
ments: First,  whether  the  defendant  Ormont,  as 
to  Count  1,  and  the  defendant  Himmelfarb,  as  to 
Count  2,  did,  in  fact,  do  the  things  charged,  beyond 
a  reasonable  doubt,  and  if  so,  whether  in  each  in- 
stance, if  he  did  them,  in  each  instance  beyond  a 
reasonable  doubt,  he  did  them  wilfully,  as  that  term 
will  be  defined  to  you." 

Mr.  Robnett:     The  rest  of  it  is  out?  [1388] 

The  Court:  Yes,  without  repeating  all  of  these 
things  in  the  indictment  did  he  do  it,  and  did  he  do 
it  wilfully? 

Mr.  Katz :  If  the  Court  please,  doesn  't  that  leave 
out  one  element  in  this  respect :  Let  us  assume  that 
the  defendant  attempted  to  evade  his  income  tax, 
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but  doesTi't  do  it  wilfully.  Let  us  assume  at  the  time 
he  attempts  so  to  do  and  does  such  wilfully,  when 
in  fact  he  owes  no  tax 

The  Court :  He  can't  attempt  to  do  anything  wil- 
fully if  he  doesn't  owe  any  tax. 

Mr.  Robnett:  I  think  that  is  covered  by  another 
instruction. 

The  Court:  Because  whether  or  not  the  defend- 
ant did,  in  fact,  do  the  things  charged,  that  is  the 
attempt. 

Mr.  Katz :     I  think  it  is  probably  good.  [1389] 

The    Court:     All    right.     Now    Instruction    No. 


Mr.  Strong :     Do  you  define  wilfully  at  this  point  ? 

The  Court:     No,  I  will  define  this  later. 

Mr.  Strong:  Because  all  this  in  effect  follows 
and  discusses  what  wilfully  is  after  you  define  it. 

Mr.  Robnett :  I  think  the  balance  of  that  is  cov- 
ered by  your  wil fullness  instruction. 

The  Court:  I  do  not  want  to  give  any  illustra- 
tions. 

Mr.  Strong :  You  can  tell  them  to  disregard  your 
comments. 

The  Court:  1  know%  but  I  tried  a  case  before 
Judge  Cosgrave  as  District  Attorney  and  he  illus- 
trated eveiything  and  there  was  a  reversal  on  the 
case  just  because  of  his  illustrations. 

Mr.  Strong:  Ma}^  I  argue  illustrations t  Any 
objection  to  that? 

The  Court:  That  is  argument,  that  is  not  in- 
structions. 
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Mr.  Katz:  That  part  is  out  then,  starting  with 
line  26? 

The  Court :  And  that  from  line  6  to  11  is  repe- 
tition, on  page  2,  so  that  will  be  out. 

Mr.  Strong:  How  about  lines  2  to  5?  There  is 
testimon}^  here  as  to  the  defendant  Ormont  saying 
various  things. 

The  Court:  I  think  that  that  could  better  be 
covered  by  the  proffered  instruction  of  the  defend- 
ant about  other  offenses.  [1390] 

Mr.  Strong:     All  right. 

The  Court :     Now  your  No.  6. 

Mr.  Katz:  No.  6  does  not  appear  to  be  a  cor- 
rect statement  of  the  law,  if  the  Court  please. 

Mr.  Strong :  It  is  taken  from  another  case  which 
was  upheld,  and  certiorari  denied. 

Mr.  Eobnett:     Not  as  to  income. 

Mr.  Strong:     It  vv^as  an  income  tax  case. 

Mr.  Robnett:     Not  in  this  circuit. 

Mr.  Katz:  It  does  not  appear  to  be  a  correct 
statement  of  the  law. 

Mr.  Strong:  If  the  defendants  don't  want  any 
instruction  on  avoidance  versus  evasion,  that  is  sat- 
isfactory to  me. 

Mr.  Katz:  Instruction  No.  6  uses  the  word 
"avoid"  which  was  specifically  held,  I  believe,  in 
the  Nickala  case,  to  be  proper  provided  it  is  not 
done  by  unlawful  means. 

Mr.  Strong:     That  is  all  this  says,  your  Honor. 

Mr.  Katz:  To  use  a  device  or  strategy  to  avoid 
a  tax  if  not  by  unlawful  means  is  perfectly  proper 
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and  the  Nickala  case,  if  1  recall  it,  is  a  case  that 
goes  into  that  matter. 

The  Court:  What  is  your  instruction  on  avoid- 
ance? Where  is  that  here?  I  saw  one  here  that 
looked  pretty  good. 

Mr.  Katz:  I  think  I  suhmitted  one  on  the  mat- 
ter of  avoidance.  My  Instruction  No.  43  goes  to 
that. 

The  Court:     I  can  take  that  and  modify  it. 

Mr.  Katz :  No.  40  is  a  general  instruction  on  that 
phase,  too. 

The  Court:     I  passed  that  up. 

Mr.  Katz:  That  No.  40,  if  the  Court  please,  is 
the  one  that  goes  into  the  matter. 

Mr.  Strong:     That  is  not  the  law,  your  Honor. 

The  Court:  Here  is  the  Nickala  case:  "You  are 
instructed  that  every  person  may  use  all  lawful 
means  to  avoid  the  payment  of  income  taxes  and 
that  the  avoidance  of  income  tax  b}^  any  lawful 
means  does  not  constitute  a  criminal  offense.  It  is 
an  offense,  however,  to  wilfully  evade  or  attempt  to 
evade  the  pajmient  of  such  taxes." 

Now  I  think  the  word  '^ evade"  should  be  defined. 
I  think  I  can  use  the  word  "avoid"  there  in  view  of 
what  I  have  just  stated,  "to  avoid  by  artifice." 

Mr.  Katz:  The  addition  "to  avoid  by  artifice," 
yes,  but  just  to  avoid  without  anything  further  I 
do  not  believe  is  i)roper. 

The  Court :  The  first  sentence  can  come  out  here. 
"Evasion  means  you  avoid  by  some  device  or  stra- 
tegy or  concealment  or  intentional  withholding  some 
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fact  which  ought,  iii  good  faith,  to  be  communi- 
cated." 

Mr.  Katz:     Are  you  on  No.  6  now? 

The  Court:     Yes. 

Mr.  Katz:     How  does  your  read?  [1392] 

The  Court:     This  is  the  second  sentence. 

Mr.  Katz:  Oh,  you  have  eliminated  the  first. 
All  right. 

That  is  in  the  disjunctive,  "by  some  device  or 
strategy  or  concealment  or  intentional  withhold- 
ing. ' ' 

With  respect  to  the  matter  of  device  or  strategy, 
if  it  is  a  lawful  device,  such  as  the  organization  of 
a  corporation  or  the  establishment  of  a  partner- 
ship, general  or  limited,  or  if  it  is  such  a  stra- 
tegy  

The  Court:     I  can  straighten  this  out  here. 

Mr.  Katz:  It  must  be  an  unlawful  device  or 
unlawful  strategy. 

The  Court:  "Ought  to  be  in  good  faith  calcu- 
lated to  wilfully  reduce  his  income  tax." 

Mr.  Kosdon:  That  wouldn't  necessarily  follow 
unless  the  device  or  strategy  was  unlawful  because 
most  shifts  from  partnerships  to  corporations  are 
wilfully  done  for  the  purpose  of  reducing  one's 
taxes.  It  is  intentionally  done,  but  it  is  lawfully 
done. 

Mr.  Katz:  As  a  matter  of  fact,  a  partnership 
will  organize  a  corporation  to  operate  as  such  to 
create  a  new  fiscal  period  for  the  purpose  of  get- 
ting a  lower  tax,  which  is  lawful  and  proper. 
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Mr.  Strong:  The  motion  picture  peoi)le  just  did 
it  and  tliere  is  some  grave  doubt  as  to  its  lawful- 
ness. 

Mr.  Katz:  That  situation  is  one  where  for  each 
picture  [1393]  they  organized  a  separate  corpora- 
tion. That  isn't  the  same  as  where  a  partnership 
changes  and  they  actually  form  a  corporation  and 
j)roceed  to  operate  as  such,  or  where  a  corporation 
or  some  individual  may  be  interested  in  a  corpora- 
tion or  partnership. 

The  Court:  I  think  the  whole  matter  can  be 
covered  by  leaving  your  Instruction  No.  43  but  ter- 
minating it  at  line  7  after  the  word  "taxes."  The 
rest  of  it  is  the  usual  kicker  on  there  which  I  do 
not  give. 

Do  you  see  what  I  mean  1  Strike  out  the  last  sen- 
tence and  I  will  not  give  No.  6. 

Mr.  Katz:     Very  well. 

The  Court:     I  think  that  covers  it. 

Now  No.  7. 

Mr.  Strong:  Don't  you  have  a  general  instruc- 
tion on  that? 

The  Court:     Yes. 

Mr.  Kosdon:     Then  7  will  be  out? 

The  Court:  It  is  covered  I  think  by  my  general 
instruction. 

Mr.  Katz :     No.  8  is  objectionable. 

The  Court:  Aider  or  abetter.  There  isn't  any 
aiding  or  abetting  here. 

Mr.  Strong:  Both  filed  a  1945  fiscal  year  re- 
turn, both  used  the  same  accountant,  the  same  law- 
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yer   and   filed   almost    [1394]    i^recisely   the    same 
letters. 

The  Court:  I  know,  but  if  they  were  both 
charged  in  each  count  this  would  be  all  right  but 
now  they  are  separately  charged. 

Mr.  Strong:     All  right. 

The  Court:     That  is  out  then. 

Now  No.  9  touches  the  question  which  has  per- 
plexed me  a  little. 

Mr.  Katz:  That  is  objectionable,  your  Honor, 
in  part  at  least. 

The  Court:  What  is  your  instruction  on  that 
about  the  fiscal  year? 

By  the  way,  I  think  maybe  the  defendant  Him- 
melfarb's  No.  7  might  well  follow  the  one  about 
avoidance  and  evasion. 

Mr.  Strong:     I  have  no  objection. 

The  Court:  Your  Instruction  No.  31  and  32, 
that  is,  Plimmelf arb 's  31  and  32,  I  have  here.  Let 
me  see  what  Ormont  had  to  say  about  that. 

Mr.  Katz:  No.  31  I  think  is  similar  to  theirs. 
Which  one  of  those  two  are  you  giving? 

The  Court:  What  I  am  looking  for  now  is  the 
defendant  Ormont 's  proposed  instructions  on  the 
same  motion  so  that  I  can  get  your  three  instruc- 
tions together  here. 

Mr.  Katz:  I  have  a  slight  objection  to  Mr.  Or- 
mont's  instruction  as  being  incorrectly  worded. 

The  Court:  By  the  way,  here  is  one  of  the  de- 
fendant Ormont 's  instructions  that  I  think  I  can 
give  following  this  other  one.  It  is  a  negative  in- 
struction.   "You  are  instructed  if  you  find   from 
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the  evidc]j(^o  lluit  the  defendant  Sam  Orinont  may 
be  guilty  of  any  other  crime  or  wrongdoing  not 
connected  with  the  offense  of  willfnlly,  knowingly, 
unlawfully  and  feloneously  attempting  to  defeat 
and  evade  a  large  part  of  the  income  tax  due  and 
owing  by  said  Sam  Ormont  to  the  Uriited  States 
for  the  year  set  forth,  that  in  that  event  yon  canimt 
and  must  not  take  into  consideration  any  different 
or  other  offense  or  offenses  than  that  the  defendant 
may  have  committed.  You  must  find  the  defendan.t 
not  guilty  unless  you  find  from  the  evidence  be- 
yond a  reasonable  doubt" — well,  that  is  a  kicker. 
But  up  to  that  point  I  think  that  that  ought  to  be 
given.  And  instead  of  just  "Ormont"  it  should 
read,  "if  you  find  from  the  evidence  that  the  de- 
fendants or  either  of  them  may  be  guilty  of  any 
other  crime." 

Mr.  Katz:  I  hadn't  submitted  such  an  instru<»- 
tion  for  the  reason  that  the  record  is  free  as  to 
Himmelfarb  of  any  of  the  evidence  indicating  any 
other  crime.  Of  course  I  am  faced  with  the  propo- 
sition that  they  may  consider  it. 

The  Court:     I  think  it  had  better  be  given  then. 

Mr.  Strong:  I  think  the  last  part  of  the  in- 
struction should  read,  however,  that  you  may  take 
that  into  account  in  determining  whether  fbey  will- 
fully acted  as  charged.  [1396] 

Mr.  Katz:  That  I  would  be  opposed  to  because 
then  it  assumes  that  there  is  some  evidence  as 
against  Himmelfarb  on  that  issue. 

Mr.  Stronsr:     Or  vou  can  add  a   comma   at  the 


«iid  'of  tht  ^enteasst  mad  say,  *>xcept  with  reference 
to  the  elcimejQt  of  wiUfnlhiess." 

Tb*  OcHETt:  I  ^iTik  thM  is  correct.  Ad  dine  Ti. 
line  IX,  ^'Nswwgpt  «s  to  the  element  of  will  fullness 
wiih  Tfiiltttum  t-o  t^  char^  in  this  case  orily."  and 
^kitf^^ins:  in  your  kicker  in  this  case  because  it  points 
T^  ^die  proposition  that  ther  are  only  trrinc  v.w:r. 
in  #e^  case. 

Vety  woJl.    That  i^oU  he  pTen  as  modi^ed. 

^ow  1  heJieve  1  hax»e  segregated  the  three  pro- 
posals here  witii  relation  to  hooks,  I  think  I  can 
x^^ve  HimTnelfarb's  ^o.  32  ^rst  in  this  connection. 

Mr.  Strong:     That  is  all  right.. 

The  Cotrrt:  I  :  ,  T  had  Ormonfs  ixatiw^ 
tion  on  the  boofe  here.,  but  I  do  not  find  it.. 

Mr.  Ivoadon:    Is  tijis  it^ 

The  Court:    ** Books  need  not  be  formal ?^^ 

Ife;.  K^edcu:    Tes. 

15ie  C«irt:  What  I  was  trying  to  gel  at  was 
the  subject  matter  of  Oovemment's  Exhibit  X<i,  9. 

Mr.  Kosdon:     Thas  is  the  one,  I  thii^ 

Mr.  Strong:  'Riese  two  I  tldnk  deal  with  the 
fiscal  ye4tr,  f^SST] 

Mr.  KatK::  ^o.  SI  deals  with  the  fiscal  year 
period  on  ]^anmelfarb  but  it  doesnt  go  into  the 
matt^gr  of  Ink)^  or  records. 

TheOMtrt:    It  is  X-5. 

Mr.  Kalz :  I  think  that  T-*'  r*oiT^poiids  to  Him- 
indfew^^  ^o.  SI, 

1^  OfUTt:    I  htrve  that.    It  is  the  same  thing^ 

Mr.  KatK:     Yes. 

TRie  Oourt.:    It  is  identical  ♦ 


mL.Jrimtba6iMtmm^Jbmiamm  1£S 


rHEtt  ^iSoc  U  rfbHSL  tti'  '(K'  sn  6Brarm  or  3i^T'  . 

Hsnafi  tto»  cMtmjBBfl  iis  mills'? 

gimTn»t7nn  >  Siii.  :SZ?* 

TUB-  ♦'Irnur::;    H  TviiL  irr^f  "mECi   at  "tii?    TTT«eiiiu£: 

•tfimfr  -if  -B112L  lainiEirsiin  ir  ::«mir  ^^feunrrt  turi  "Sr- 
ifift  laffl:  u.  -ira_  i»^  ^i^'^sBC!  jiff^^i  :ii:  i?  it- 

naniiiHr  H  I!3^..  x  jf  j  .  he  Xbtci  :  :ftfr 

ia4&. 

duui  iir  iff  nt  tfiR-  <?ai»ffnf»g  jaoht  ilffliwina:  "tiBP  gufsh- 

Sfe.  Siawiiif'-     W({^  'lA^HHti  Ur  ]X--5.  2^ox'    ^mninr. 
■^^talt  iff  m  iHBTBPu  asffmiflV..  "iiBp  wb.^  iit  iff  njmw?!:  "Sh^ 
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may  just  elect.  It  disregards  the  fact  that  there 
are  certain  requirements  which  precede  such  an 
election  or  choice.  One  of  them  is  the  keeping  of 
hooks  and  records  of  a  certain  tyi^e  and  that  they 
cannot  elect  in  the  event  they  do  not  keep  them. 

The  Court:  Let  me  see.  Your  instruction  struck 
me  as  a  little  bit  awkward.  I  mean  it  gets  down  to 
the  i^oint  finally  but  I  think  it  is  confusing  to  the 
jury.  In  other  words,  they  determine  whether  the 
Acme  Meat  Company  and  whether  the  additional 
$71,000  was  actually  received  by  them  as  part  of 
the  transactions  carried  on  as  the  Acme  Meat  Com- 
pany. Well,  I  don't  know,  I  think  probably  that 
is  in  the  case. 

Mr.  Strong:     That  is  the  main  question.  [1399] 

Mr.  Katz:  There  is  this  objection  to  No.  9,  if 
the  Court  please,  which  I  have.  First,  starting  at 
line  8,  "In  this  connection  you  may  take  into  ac- 
count the  evidence  which  is  in  the  record  which 
tends  to  show  where  the  $71,000  came  from."  There 
is  no  such  evidence  in  the  record  as  against  the 
defendant  Himmelfarb. 

Then  "what  enterprises  if  any  the  defendants 
engaged  in  besides  the  operations  shown  as  the 
Acme  Meat  Company,"  there  is  no  evidence  in  the 
record  that  the  defendant  Himmelfarb 

The  Court:     Yes,  there  is. 

Mr.  Katz:     As  to  what? 

The  Court:  If  nothing  else,  there  is  the  joint 
return  and  then  there  is  the  testimony  from  Or- 
mont, his  statements  to  the  agent  about  where  he 
got  it,  so  while  that  testimony  is  not  applicable  to 
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Himmelfarl)  the  jury  can  draw  an  inference  from 
where  the  testimony  shows  that  Ormont  got  that 
Himmelfarb  got  it  from  the  same  place. 

Mr.  Katz:  1  (k)n't  understand,  if  the  Court 
please,  that  evidence  that  is  in  the  record  solely 
and  exclusively  against  Ormont  can  be  used  in  the 
determination  of  Himmelfarb 's  case  as  to  what  the 
evidence  is  in  his  case.  [1400] 

The  Court:  They  were  doing  business  together. 
They  did  file  the  joint  return.  There  is  clear,  posi- 
tive evidence  of  that. 

Mr.  Katz:     There  was  a  joint  return. 

The  Court:     That  is  a  proven  fact. 

Mr.  Katz:     Yes. 

The  Court:  There  is  evidence  in  the  record,  as 
to  Sam  Ormont,  as  to  what  he  was.  There  isn't 
anything  directly  against  Himmelfarb,  but  the  jury 
can  certainly  draw  the  inference. 

Mr.  Katz:  Not  by  going  into  the  evidence 
against  Ormont. 

The  Court:  I  think  they  can,  from  the  testi- 
mony of  Sam  Ormont,  as  to  the  source  of  that  in- 
come, because  it  is  a  proven  fact.  And  they  can, 
from  that  fact,  by  virtue  of  the  other  proven  facts, 
that  they  signed  a  joint  return,  in  fact,  that  it 
came  from  some  source.  The  first  proven  fact  is 
the  joint  return. 

Mr.  Katz:  The  next  one  we  referred  to,  if  they 
accept  as  a  proven  fact  what  Ormont  got. 

The  Court:  On  the  joint  return  it  says  they 
are  doing  l)usiness  as  Acme  Meat  Company. 
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Mr.  Katz :  No  reference  to  the  Acme  Meat  Com- 
pany. 

Mr.  Strong:  It  doesn't  say  Acme  Meat  Com- 
pany. It  says:  "Miscellaneous  Enterprises  to- 
gether. ' '  There  is  another  point,  your  Honor,  which 
is  mentioned,  that  both  defendants  went  to  [1401] 
the  same  lawyer;  he  filed  the  return,  and  went  to 
the  same  accountant. 

The  Court:  There  is  evidence  that  the  defendant 
Himmelfarh  was  at  the  plant  when  they  went  down 
to  interview  him  before  the  expiration  of  the  fiscal 
year.  There  is  testimony  of  some  witness  that  he 
saw  Himmelfarh  down  there. 

Mr.  Katz:     Let  us  go  back  to  Instruction  No.  9. 

The  Court:  No.  31,  down  to  the  first  sentence, 
is  a  more  correct  statement  than  45. 

Mr.  Katz:     Yes. 

The  Court:  So  I  will  get  rid  of  X-5.  I  think, 
therefore,  on  your  No.  31,  I  can  give  the  instruction 
dowTi  to  the  sentence  on  line  12.  From  there  on  I 
think  the  Government  instructions  should  be  given, 
No.  9. 

Mr.  Katz :  If  the  Court  please,  I  have  not  com- 
pleted my  objections  to  No.  9. 

The  Court:     All  right. 

Mr.  Katz:  It  refers  to  taking  into  account  of 
evidence  which  is  stated  as  a  matter  of  fact,  in  this, 
that  it  is  in  the  record,  and  that  the  defendants 
engaged  in,  besides  the  operation,  known  as  the 
Acme  Meat  Company.  There  isn't  any  evidence  in 
the  record   as   against  the   defendant  Him.melfarb 
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that  lie  engaged  in  the  business  ol'  the  Acme  Meat 
Company. 

Mr.  Strong:     It  shows  that  he  was  a  partner. 

The  Court:  Yes,  there  is  testimony  th.at  they 
held  [1402]  themselves  out  as  partners.  There  is 
the  insurance  policy. 

Mr.  Katz:  There  is  the  insurance  policy,  that's 
right.  There  is  also  testimony  from  Mr.  Link,  the 
only  evidence  applicable,  by  Link. 

The  Court:  It  is  to  your  own  advantage  if  he 
was  doing  business  as  Acme  Meat  Company.  The 
Acme  Meat  Company  kept  records. 

Let  me  see.  "In  this  connection  it  is  a  part  of 
your  functions  to  decide  whether  the  defendants 
actually  had  some  income  producing  enterprise,  or 
enterprises," — I  think  that  sentence  can  be  cut  out. 

Mr.  Strong:  It  is  our  position  that  they  did  not 
have  any  separate  enterprises. 

The  Court :     Lines  5  to  8. 

Mr.  Strong:  They  had  some  income  ])roducing 
enterprise,  which  they  reported  on  a  fiscal  year 
basis.  That  refers  to  what  there  was  reported.  It 
says:  Miscellaneous  enterjDrises.  That  was  reported 
separate  and  apart. 

The  Court:  ''what  enterprise,  if  any,  the  defend- 
ants engaged  in  besides  the  operation  known  as  the 
Acme  Meat  Company,"  that  assumes  they  did  en- 
gage in  an  operation  known  as  the  Acme  Meat  Com- 
pany. 

Mr.  Strong :     The  evidence  shows  it. 

The  Court:     The  jury  has  got  to  decide  this. 

Mr.  Katz:     That  was  my  objection.  [1403] 
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Tiie  Court:  "what  enterprise,  if  any,  the  de- 
fendants engaged  in  besides  the  operation  known 
as  the  Acme  Meat  Companj^," — before  they  decide 
they  were  engaged  together  in  the  Acme  Meat  Corn- 
pan}^  they  must  decide  not  only  then  whether  they 
in  fact  received  it,  and  whether  they  kept  books  on 
that  transaction. 

They  decide  whether  or  not  they  did  engage  in 
this  enterprise,  but  the  turning  point  is  whether 
or  not  they  kept  books  as  required  by  the  statute, 
so  as  to  permit  them  to  file. 

Mr.  Kosdon:  I  don't  believe  145  (b)  makes  it 
an  offense. 

The  Court :  I  am  not  concerned  whether  it  makes 
it  an  offense  to  keep  books,  or  not  to  keep  books; 
but  it  is  material  here,  because  if  it  was  an  enter- 
prise other  than  the  Acme  Meat  Company,  then,  in 
order  for  the  law  to  determine  whether  they  could 
or  could  not  file  on  a  fiscal  year  basis — that  is  de- 
termined by  whether  or  not  they  kept  books ;  and  if 
they  did  not  keep  books,  they  were  not  entitled  to 
file  on  a  fiscal  year  basis.  If  they  did  keep  books 
on  that  extra  enterprise,  then  they  were  entitled 
to  file  on  a  fiscal  year  basis. 

Mr.  Katz:  I  think  this  last  instruction,  as  it  is 
being  modified  by  your  Honor,  will  require  the  | 
giving  of  the  instructions  that  I  have  requested, 
that  if  the  election  of  the  fiscal  year  was  done 
through  error,  ignorance  of  the  law,  misunder- 
standing, then  they  would  not  be  guilty  of  an  of- 
fense. 
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The  Court :  Here  will  he  the  instruction  then : 
J  will  give  32.  We  liave  settled  that  on  the  joint 
venture,  or  [1404]  partnershij).  Then  the  first  sen- 
tence of  31.  Then  the  Government's  No.  9,  as  modi- 
fied, and  then  Government's  No.  10.  I  will  give 
Government's  No.  9,  and  then  your  instruction  in 
regard  to  the  books. 

Mr.  Robnett :     I  want  all  of  that. 

The  Court:     You  want  the  whole  instruction? 

Mr.  Robnett:     Yes. 

The  Court:     Then  the  Government's  No.  10. 

Mr.  Katz:  In  connection  with  No.  9,  I  want  to 
know  whether  33  should  not  be  given  by  reason  of 
the  modification  in  No.  9,  and  Himmelfaib's  No.  33. 

The  Court:     What  is  that? 

Mr.  Katz:  I  am  asking  the  Court  now  to  con- 
sider  Tlimmelfarb's  No.  33,  in  view  of  the  modi- 
fication. 

The  Court:  I  will  add  one  other  modification 
to  No.  9.  I  have  added,  after  line  21,  the  follow- 
ing: "and  if  not,  then  whether  or  not  books  and 
records  w'ere  kept  of  such  other  enterprise  as  re- 
quired by  the  statute,  and  in  this  connection  I  now 
instruct  you  that  the  law  relating  to  such,  and  such 
books  need  not  be  filed.   Then  Government's  No.  9. 

Mr.  Robnett:  That  is  the  only  modification  of 
9,  is  it? 

The  Court:  No,  on  line  12,  after  ''Acme  Meat 
Company," — "if  you  decide  they  were  engaged  to- 
gether in  the  Acme  Meat  Company." 

Mr.  Robnett :  Your  Honor,  it  seems  to  me  that 
9  is  a  [1405]  confusion  instruction. 
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The  Court:  That  is  what  I  thought  about  it  at 
first. 

Mr.  Robnett :  Start inc:  with  line  8  you  tell  them 
they  may  consider  this  in  connection — "you  may 
take  into  account  the  evidence  which  is  in  the  rec- 
ord which  tends  to  show  whei*e  that  $71,(XX).00  came 
from,  what  enterprise,  if  any,  the  defendants  en- 
gaged in  besides  the  operation  known  as  the  Acme 
Meat  Company. 

The  Court:  If  you  decide  they  were  engaged 
together  in  the  Acme  Meat  Company. 

Mr.  Robnett:  '*and  whether  the  additional  $71,- 
OlXl.OO  was  actually  received  by  them  as  part  of  the 
transactions  carried  on  as  the  Acme  Meat  Company, 
or  whether  the  money  was  received  as  income  with 
reference  to  some  other  transaction  not  part  of 
the  Acme  Meat  Company." 

I  think  it  is  putting  a  negative  in  there,  prac- 
tically requiring  us  to  prove  a  negative,  namely, 
that  we  must  pi\>ve  that  it  was  not  from  the  Acme 
Aleat  Company,  and  was  not  a  part  of  the  Acme 
Meat  Company,  whereas  the  burden  of  proof  is 
upon  the  Govermnent  to  prove  that  it  was  not  a 
joint  venture. 

The  Court:  No,  the  Government's  position  is 
that  it  was  a  joint  venture,  but  it  was  not  one 
which  they  could  use  a  fiscal  year  basis  on. 

Mr.  Robnett:  That  would  be  because  of  lack  of 
bix>ks. 

The  Court:  The  Orovemment  aetrepted  it.  I  un- 
derstand. [l-k>6] 

Mr.  Stn>ng:     No. 
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The  Court:  You  don't  a<:cept  the  fact  that  it  was 
a  joint  venture? 

Mr.  Robnett:  I  want  to  make  an  exception  to 
the  giving  of  any  part  of  No.  9,  on  the  ground  that 
it  is  confusing,  and  that  it  is  pointing  out  evidence 
bv  saying  it  tends  to  prove  given  things,  that  are 
not  proven,  and  it  tells  the  jury  there  is  evidence 
in  the  record  that  tends  to  prove  those  things.  Par- 
ticularly, as  to  the  #71,000.00,  as  to  where  it  came 
from,  and  that  it  puts  the  burden  upon  the  defend- 
ant to  show  a  separate  enterprise  from  the  Acme 
Meat  Company,  whereas  there  is  a  serious  question 
of  whether  these  two  defendants  were  engaged  as 
the  Acme  Meat  Company. 

The  proof  would  tend  the  other  way,  that  they 
were  not;  and  Mr.  Himmelfarb  was  merely  an  em- 
ployee of  the  Acme  Meat  Company,  and  was  not  en- 
gaged in  its  operation,  or  getting  ineoooie,  that  is, 
part  of  tiie  Aeme  Meat  Comp«any's  income.  He  was 
being  paid  a  salary.  And  it  is  confusing  from  that 
point  of  Tiew. 

The  Court:  I  d<xi^  think  so.  If  it  were  I  would 
ag:iee  with  too,  but  I  tinnk  with  the  changes  I 
have  made,  that  that  is  a  question  for  the  jury. 

Mr.  Krxz  :  May  I  say,  wifli  respeet  to  the  defend- 
ant Himmelfarh,  that  the  maimer  in  whi^  fbe  ststte- 
ment  here  is  made,  as  to  what  tiie  evidence  tends  to 
prove,  being  a  fetalniipiit  [1407]  by  the  Court  in  the 
instmetHMi,  the  net  v»oh  is  that  the  infereoee  is 
as  indiratpd^  or  mary  be  so  drawn. 

The  Court:  If  I  thoi^it  tiiat  were  tine,  I  woold 
not  g;ive  it,  but  readii^the  instiiietion.  I  don^  see  it. 
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T]ic  Coui't :  Tliat  is  what  I  thought  about  it  at 
first. 

"Sir.  Robiiott :  Startini>-  with  line  8  you  tell  them 
they  may  consider  this  in  connection — "you  may 
take  into  account  the  evidence  which  is  in  the  rec- 
ord which  tends  to  show  where  that  $71,000.00  came 
from,  wliat  enterprise,  if  any,  the  defendants  en- 
gaged in  besides  the  operation  known  as  the  Acme 
Meat  Comjiany." 

The  Court:  If  you  decide  they  were  engaged 
together  in  the  Acme  Meat  Company. 

Mr.  Robnett:  "and  whether  the  additional  $71,- 
000.00  was  actually  received  by  them  as  part  of  the 
'transactions  carried  on  as  the  Acme  Meat  Company, 
or  whether  the  money  was  received  as  income  with 
reference  to  some  other  transaction  not  part  of 
the  Acme  Meat  Company." 

I  think  it  is  putting  a  negative  in  there,  prac- 
tically requiring  us  to  prove  a  negative,  namely, 
that  we  must  j^rove  that  it  was  not  from  the  Acme 
Meat  Company,  and  was  not  a  part  of  the  Acme 
Meat  Company,  whereas  the  burden  of  proof  is 
upon  the  Government  to  prove  that  it  was  not  a 
joint  venture. 

The  Court:  No,  the  Government's  position  is 
that  it  was  a  joint  venture,  but  it  was  not  one 
which  they  could  use  a  fiscal  year  basis  on. 

Mr.  Robnett:  That  would  be  because  of  lack  of 
books. 

The  Court:  The  Government  accepted  it,  I  un- 
derstand. [1406] 

Mr.  Strong:     No. 
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The  Coui't:  You  don't  accept  the  fact  that  it  was 
a  joint  venture'? 

Mr.  Robnett:  I  want  to  make  an  exception  to 
the  .skiving  of  any  part  of  No.  9,  on  the  ground  that 
it  is  confusing,  and  that  it  is  pointing  out  evidence 
by  saying  it  tends  to  prove  given  things,  that  are 
not  proven,  and  it  tells  the  jury  there  is  evidence 
in  the  record  that  tends  to  prove  those  things.  Par- 
ticularly, as  to  the  $71,000.00,  as  to  where  it  came 
from,  and  that  it  puts  the  burden  upon  the  defend- 
ant to  show^  a  separate  enterprise  from  the  Acme 
Meat  Company,  whereas  there  is  a  serious  question 
of  w^hether  these  two  defendants  were  engaged  as 
the  Acme  Meat  Company. 

The  proof  would  tend  the  other  way,  that  they 
were  not;  and  Mr.  Himmelfarb  was  merely  an  em- 
plo.vee  of  the  Acme  Meat  Company,  and  was  not  en- 
gaged in  its  operation,  or  getting  income,  that  is, 
part  of  the  Acme  Meat  Company's  income.  He  was 
being  paid  a  salary.  And  it  is  confusing  from  that 
point  of  view\ 

The  Court:  I  don't  think  so.  If  it  were  I  would 
agree  with  you,  but  I  think  with  the  changes  I 
have  made,  that  that  is  a  question  for  the  jury. 

Mr.  Katz :  May  I  say,  with  respect  to  the  defend- 
ant Himmelfarb,  that  the  manner  in  w  hich  the  state- 
ment here  is  made,  as  to  what  the  evidence  tends  to 
prove,  being  a  statement  [1407]  by  the  Court  in  the 
instruction,  the  net  result  is  that  the  inference  is 
as  indicated,  or  may  be  so  drawn. 

The  Court :  If  I  thought  that  were  true,  I  would 
not  give  it,  but  reading  the  instruction,  I  don't  see  it. 
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Ml'.  Katz :  Don't  yon  do  that,  when  you  say,  ''In 
this  connection  you  may  take  into  account  the  evi- 
dence which  is  in  the  record  which  tends  to  show 
where  the  $71,000  came  from?" 

Mr.  Strong:     May  I  make  this  suggestion? 

The  Court:     Yes. 

Mr.  Strong:  "May  take  into  account  whatever 
evidence  may  be  in  the  record  which  tends  to  show." 

The  Court:  ''May  take  into  account  the  evidence 
which  is  in  the  record  concerning."  Strike  out 
"which  tends  to  show." 

Mr.  Robnett:  Isn't  that  pointing  out  to  the  jury 
•some  specific  kind  and  character  of  evidence, 
w^iereas,  in  truth  and  in  fact,  they  should  not  be  told 
about  that,  because  they  are,  under  one  instruction 
told  that  they  must  follow  the  law^,  and  that  they 
must  try  the  case  solely  on  the  evidence.  Here  you 
are  pointing  out  the  evidence  in  a  specific  case, 
which  emphasizes  it. 

Mr.  Strong:     It  refers  to  the  fiscal  return. 

Mr.  Robnett:  It  goes  much  further  than  that, 
if  your  Honor  please.  It  indicates  that  the  Acme 
Meat  Company  had  sales  and  operations,  and  that 
is  not  defined.  It  would  indicate  they  might  have 
had  income  from  things  besides  sales.  I  [1408] 
think  that  it  goes  into  something  which  brings  the 
Acme  Meat  Company  into  this,  in  the  instruction. 

Mr.  Strong:     It  is  in  the  case  already. 

Mr.  Robnett:  There  is  evidence  that  there  is  an 
Acme  Meat  Com})any.  You  say,  if  they  were  en- 
gaged in  anything  besides  the  Acme  Meat  Company. 
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The  Court:  "in  this  case  you  must  detenriine 
what  enterprises,  if  any,  the  defendants  were  en- 
gaged in,  liesides  the  operation  known  as  the  Acme 
Meat  Company,  if  you  decide  they  were  engaged 
together,  and  whether — "  I  strike  out  line  9.  It 
will  read  "In  this  connection  you  must  determine 
what  enterprise,  if  any,  it  came  from,  and  whether 
the  $71,000.00  reported  on  that  return  was  received 
hy  them  as  part  of  the  transactions  carried  on  as 
the  Acme  Meat  CompanJ^"  I  think  with  that  modi- 
fication it  will  stand.  [1409] 

The  Court:  Very  well.  We  will  go  to  the  next 
one  now,  No.  11.    I  think  that  is  covered. 

Concealment  of  facts,  that  is  too  argumentative, 
I  think,  Mr.  Strong.    That  is  No.  12. 

Mr.  Katz:     No.  11  is  out? 

The  Court:     Yes. 

I  think  your  No.  12,  the  last  sentence  is  the  only 
thing  that  should  go  in.  "In  order  for  you  to  find 
that  sums  received  by  the  defendants  during  any 
of  the  taxable  years  constituted  income  to  them,  it 
is  not  necessary  for  the  government  to  prove  the  ex- 
act source  of  that  income." 

Mr.  Strong :  I  did  not  understand  the  defendants 
were  objecting  to  No.  12. 

Mr.  Robnett:     Yes,  we  just  reached  it. 

Mr.  Strong :     All  right. 

Mr.  Katz :     Now  with  respect  to  12,  what  is  in  it  ? 

The  Court:  The  last  paragraph:  "In  order  for 
you  to  find  that  sums  received  by  the  defendants 
during  any  of  the  taxable  years  constituted  income 
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to  them,  it  is  not  necessary  for  the  government  to 
prove  the  exact  source  of  that  income." 

Mr.  Katz:     What  is  that,  out? 

The  Court:     That  is  in,  but  the  rest  of  it  is  out. 

Mr.  Katz :     We  only  have  one  taxable  year  here. 

The  Court :  That  is  right,  one  year.  During  that 
taxable  year  1944.  [1410] 

Mr.  Katz:  Now  there  is  one  other  thing.  '*In 
order  for  you  to  find  that  the  sums  received  by  the 
defendants  during  the  taxable  year  constituted  in- 
come to  them,"  that  is  true 

Mr.  Strong :     To  each  of  them. 
-   The  Court:     Very  well.    12(a),  that  is  out. 

Mr.  Strong:  That  is  the  reverse.  It  has  the  re- 
verse on  the  bottom  there.  I  think  you  gave  such 
an  instruction  in  the  last  jury  case  that  I  tried  be- 
fore your  Honor. 

The  Court:  I  have  one  general  instruction  that 
I  give,  after  all  reasonable  doubt  if  they  find  on 
the  other  hand  that  they  are  guilty  beyond  a  reason- 
able doubt  then  it  is  their  duty  to  find  a  verdict  for 
the  government. 

Now  as  to  the  defendant  Ormont  taking  the  wit- 
ness stand,  I  have  the  one  instruction  where  a  de- 
fendant takes  the  stand  and  is  entitled  to  a  general 
instruction,  which  I  think  covers  that. 

No.  13  is  out. 

Now  let  us  take  the  other  instructions  of  the  de- 
fendants. On  Ormont 's  instruction,  "You  are  in- 
structed that  a  taxpayer  on  a  cash  basis  need  not 
report  any  income  on  his  return  that  may  be  due 
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him  until  be  actually  receives  the  case,"  I  do  not 
see  what  that  has  to  do  with  this  case. 

Mr.  Strong:     That  is  as  to  1943  anyway. 

Mr.  Kosdon :  There  was  evidence  in  the  ease  that 
some  of  the  money  paid  in  1944  wasn't  paid  in- 
stantly, you  might  [1411]  say,  but  was  paid  some 
time  later.  Some  of  these  peojjle  came  back  and 
paid  later. 

Mr.  Strong :  We  don't  charge  the  defendant  with 
that. 

Mr.  Robnett:  Yes,  you  do.  At  this  point  your 
Honor  let  the  evidence  in  as  to  all  those  years  for 
the  puri)ose  of  showing  intent,  that  is,  to  show  in- 
tent to  violate. 

The  Court :  All  right.  He  receives  it  when  he 
gets  it  in  the  bank.  I  do  not  think  it  is  necessary 
to  define  receives.  It  is  when  he  has  dominion  or 
control  over  it. 

Mr.  Strong:  Your  Honor,  if  I  may  suggest, 
there  was  quite  some  discussion  and  your  Honor 
might  have  indicated  by  the  rulings  that  there 
would  be  some  doubt  as  to  whether  he  receives  it 
when  he  gets  it  actually  or  when  it  is  deposited  in 
his  bank  or  to  his  account  with  Merrill,  Lynch, 
Pierce,  Fenner  &  Beane. 

The  Court :  I  have  several  thoughts  in  that  con- 
nection. Every  lawyer,  for  instance,  unless  they 
have  a  bookkeeper  to  keep  track  of  things,  gets 
large  sums  of  money  and  instead  of  opening  it  to 
the  client's  trust  account  or  part  fees  or  })art  costs, 
and  so  forth,  they  will  put  it  through  their  own 
account,  but  a  lot  of  that  is  the  client's  money. 
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Mr.  Strong:  I  will  argue  that  point  so  it  won't 
be  necessary  to  give  it. 

The  Court:  Because  money  is  deposited  in  a 
bank  doesn't  mean  it  belongs  to  them.  [1412] 

Then  the  next  one,  the  law  presumes  the  acts  of 
all  men  have  been  properly  performed. 

Mr.  Strong:  I  thought  there  was  a  presumption 
of  innocence  but  I  didn't  know  there  was  a  pre- 
sumption that  attaches  legality  to  any  act. 

Mr.  Katz:     There  is  such  a  presumption. 

The  Court:  Yes,  there  is.  There  is  a  presump- 
tion that  the  law  is  obeyed. 

Mr.  Katz:     That  is  right. 

The  Court:  Which  is  a  presumption  of  inno- 
cence that  a  man  doesn't  disobey  the  law.  I  think 
the  presumption  of  innocence  covers  that. 

The  next  one,  any  witness  in  the  case  who  is 
influenced  or  induced  to  become  a  witness,  that  is 
harmless.    If  you  want  it,  I  will  give  it. 

Mr.  Kosdon:     We  would  like  it. 

The  Court:  Then  the  next  one,  United  States 
government  bonds  bearing  two  different  persons' 
names  as  co-owners  are  presumed  by  law  to  be 
equally  owned  by  each  person  whose  name  is 
ascribed  thereon  *  *  *  " 

Mr.  Strong:  What  that  says  in  effect  is  that  if 
you  have  your  name  on  a  bond,  whether  it  is  alone 
or  with  somebody  else's,  it  is  your  bond,  but  the 
question  isn't  whose  bond  it  is  but  whose  money 
paid  for  it. 

The  Court :  Then  there  comes  into  play  the  ques- 
tion of  [1413]  the  defeat  and  evasion  of  the  gift  tax. 
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because  if  in  a  yeai'  he  bought  .$50,000  worth  of 
bonds,  and  gave  $25,000  worth  of  them  to  his  mother, 
or  half  of  tliem  to  his  mother,  then  he  would  have 
to  pay  a  gift  tax.  He  is  not  charged,  however,  with 
evading  the  gift  tax. 

Mr.  Kosdon :  No,  your  Honor.  It  is  completely 
a  separate  and  distinct  return. 

Mr.  Strong:  I  think  there  is  a  line  on  the  re- 
turn. 

Mr.  Katz:  No.  There  are  separate  returns  and 
separate  taxes. 

Mr.  Kosdon:  There  are  separate  amounts  in- 
volving depending  on  the  family  relationship,  and 
so  forth. 

Mr.  Strong:  To  save  time  I  won't  object  to  it 
because  I  don't  think  it  means  anything. 

The  Court :  The  next  one,  gifts  do  not  constitute 
income,  I  still  cannot  see  how  that  enters  into  this 
case. 

Mr.  Robnett:  There  is  some  evidence  there  from 
which  it  might  be  argued  that  many  of  these  things 
were  gifts.  People  came  in  and  left  money  and  were 
not  buying  anything  from  him.  What  is  it,  lost  and 
found  or  a  gift? 

The  Court:  You  mean  if  they  just  bought  some- 
thing from  him? 

Mr.  Robnett :  They  come  in  days  after,  they  had 
already  paid  their  bill  and  they  come  in  days  after 
and  give  him  money.  [1414] 

Mr.  Kosdon :  As  a  matter  of  fact,  the  evidence 
is  to  the  effect  that  the  transactions  bv  the  Acme 
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Meat  Company  were  on  an  accounts  receivable 
basis  rather  than  a  cash  basis,  with  a  few  exceptions. 

Mr.  Strong:  Then  we  should  take  out  the  in- 
struction dealing  with  the  cash  basis. 

Mr.  Katz:  They  are  referring  to  cash  or  credit 
with  respect  to  sales. 

Mr.  Strong:  There  isn't  any  evidence  from  the 
defendants  on  the  defendants'  part  or  any  of  their 
witnesses  as  to  what  this  money  w-as,  gifts  or  any- 
thing else. 

The  Court :     You  may  have  an  exception. 

Mr.  Robnett:  We  would  like  an  exception  on 
the  ground  that  it  is  not  covered  by  any  other  in- 
structions and  it  truly  states  the  la\v  and  that  there 
is  evidence  in  the  record  that  would  justify  the 
giving  of  the  same. 

Mr.  Strong :     May  I  look  at  those  ? 

Mr.  Robnett:  There  is  no  proof  by  the  govern- 
ment that  all  of  the  money  that  they  claim  or  any 
particular  portion  of  it  was  income. 

Mr.  Strong:  I  will  withdraw  my  objection  to 
X-10. 

The  Court :     X-11  is  the  definition  of  a  gift. 

Mr.  Strong:  I  will  withdraw  my  objection  to 
both  of  them. 

The  Court:  I  will  give  X-11  first  and  then  X-10, 
or  [1415]  either  way. 

Now  the  next  one,  relative  to  declaration  of  esti- 
mated tax,  in  view  of  the  fact  that  there  is  some 
evidence  in  there  about  the  estimates,  I  will  let 
those  stay. 

This  one  here  I  will  modify  to  this  extent 
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Mr.  Stroni;-:  If  your  Honor  gives  that,  I  would 
like  to  have  your  Honor  leconsider  my  instruction 
on  that.  If  the  instruction  is  to  be  given  on  the  basis 
of  what  the  defendants  are  to  be  found  not  guilty, 
then  I  think  there  should  be  an  instruction  as  to 
what  the  basis  is  on  which  they  should  be  found 
guilty,  and  that  is  my  instruction  No.  12-a.  Also 
my  instruction  No.  13. 

The  Court:  But  this.  "If  you  find  that  he  paid 
all  or  a  substantial  part  of  the  income  due  and  owing 
*  *  *  for  the  calendar  year  1944,  you  must  find  the 
defendant  Sam  Ormont  not  guilty." 

Mr.  Strong:  There  is  another  objection.  It  says, 
"If  you  find  that  he  paid."  Paid  what*?  Paid  today 
or  on  a  date  when  he  had  to  file  the  return?  That 
is  the  point. 

Mr.  Kosdon:  Paid  at  the  time  he  had  to  file  his 
return. 

Mr.  Strong:  But  all  the  evidence  put  in  by  the 
defendants  is  intended  to  establish  that  he  paid  it 
some  time  or  other,  some  other  date. 

Mr.  Robnett:     No,  it  shows  w^hen  he  paid  it. 

Mr.  Katz:  I  have  a  similar  instruction  that 
takes  the  [1416]  attitude  that  it  goes  directly  to  one 
of  the  elements  of  the  offense.  If  the  tax  has,  been 
paid  there  is  no  offense. 

Mr.  Strong:  That  is  not  the  law.  The  tax  was 
paid  when  it  had  to  be  paid,  then  there  is  no  offense. 

The  Court:  No,  I  do  not  think  that  ijistruction 
should  be  given.  I  will  make  this  one  X-10. 

Mr.  Robnett:     We  except  to  that  on  the  ground 
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that  that  is  a  statement  of  the  law  and  is  not  covered 
by  any  other  instruction. 

The  Court:  Now  the  next  one,  I  think  that  can 
be  given.  It  is  just  a  summary. 

Mr.  Strong:     May  we  add  to  that? 

The  Court :  Just  a  moment.  I  may  add  your  No. 
12. 

Now  let  me  get  the  same  one  for  the  defendant 
Himmelfarb.  That  is  your  No.  26.  Himmelfarb's 
No.  26  I  will  give  and  government's  13  except  lines 
10  to  13. 

Mr.  Katz:  If  the  Court  please,  which  one  are 
•you  referring  to  now? 

The  Court:     I  am  giving  your  No.  26  as  written. 

Mr.  Katz:  With  respect  to  26,  my  attention  has 
been  called  to  the  fact  that  the  word  "substantial" 
was  omitted  and  which  should  have  been  in  there. 
"any  substantial  part  of  the  income  tax  due."  That 
is  at  line  5.  Also  at  line  14,  "any  substantial  part." 

The  Court :     Very  well.  [1417] 

"To  establish  its  case,  the  government  must 
prove  not  only  an  attempt  by  the  defendants 
willfully  to  defraud  it,  but  also  that  a  tax  in 
addition  to  what  the  defendants  had  already 
paid  remains  due  and  owing." 

I  will  mark  that  No.  X-12.  And  you  except  to 
it  on  the  ground  that  that  is  the  law  and  is  not 
covered  by  any  other  instruction? 

Mr.  Robnett:  Thank  you.  That  is  our  excep- 
tion. 
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The  Court:  The  next  one,  that  it  doesn't  make 
it  a  crime  for  the  defendant  to  conceal 

Mr.  Strong:  The  law  makes  it  a  crime  for  any 
person  required  who  willfully  fails  to  collect  or 
truthfully  account  for.  Truthfully  account  for,  the 
reverse  of  truthfully  accounting  for  is  concealment. 

Mr.  Eobnett:     No. 

Mr.  Kosdon:     Not  at  all. 

Mr.  Katz:  You  can  account  for  it  and  still  con- 
ceal the  source  from  which  it  came. 

Mr.  Strong:  It  doesn't  say  anything  about 
source. 

Mr.  Robnett:  That's  just  it,  it  doesn't  say  any- 
thing about  source  in  there. 

Mr.  Strong:  This  is  your  instruction  we  are 
talking  about. 

Mr.  Robnett:     That  is  the  way  I  understood  it. 

The  Court:  Does  not  make  it  a  crime  for  the 
defendant  [1418]  taxpayer  to  conceal  or  fail  to  dis- 
close the  source  or  sources  of  income." 

That  section  doesn't,  but  some  other  section  of 
the  law  does. 

Mr.  Katz:  We  are  not  charge  with  it  in  this 
case. 

Mr.  Strong:  Then  why  bring  it  up?  This  is 
your   instruction. 

Mr.  Kosdon:  It  is  part  of  your  indictment 
which  specifically  sets  for  that. 

Mr.  Katz:  The  court  held  that  that  was  sur- 
plusage, that  that  doesn't  state  an  offense  in  so  far 
as  the  concealing  was  concerned. 
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The  Court:  I  will  give  that  and  I  will  give  it 
up  here  in  the  correct  order. 

Now  this  other  one  here,  I  don't  know  what  num- 
ber it  is,  that  I  think  is  covered  sufficiently  by  the 
other  instructions. 

Mr.  Robnett:  Yes,  I  think  the  one  Mr.  Katz 
has  covers  it. 

The  Court:  This  one  likewise  is  covered  gener- 
ally by  the  other  instructions  which  are  given  on 
the  subject. 

Mr.  Robnett:     Is  that  alH 

Mr.  Strong:  That  is  all  of  yours. 
•  The  Court:  Then  w^e  have  these  instructions  of 
the  defendant  Hinnnelfarb.  Evidence  of  a  defend- 
ant's good  character  is  [1419]  in  the  same  category 
as  other  facts  and  may  create  a  reasonable  doubt. 
That  is  all  right.   That  is  your  No.  15. 

No.  17  I  think  is  covered  by  will  fullness. 

Mr.  Katz:  I  thought  that  one  was  the  one  that 
your  Honor  felt  was  covered  by  the  instruction  as 
to  presumption  of  innocence. 

The  Court:  And  willfullness.  I  think  the  sub- 
ject matter  is  sufficiently  and  correctly  covered. 

Do  you  wish  to  except  on  the  ground  that  17  is 
the  law  and  is  not  covered? 

Mr.  Katz:     I  do  so  except,  your  Honor. 

The  Court:  No.  22  is  covered  by  your  instruc- 
tion No.  26. 

No.  23  is  covered  by  your  instruction  No.  26. 

No.  26  covers  the  basis  upon  which  he  is  to  be 
found  not  guilty. 
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Mr.  Katz :  If  the  Court  please,  the  matter  of  26 
refers  to  the  joint  matter  of  evading  or  attempting 
to  evade.  No.  22  refers  to  the  matter  of  the  return 
being  false  or  fraudulent,  and  it  touches  one  of  the 
specific  allegations  in  the  indictment.  T  believe  No. 
22  to  be  a  correct  statement  of  the  law.  1  do  not 
believe  it  to  be  covered  by  instruction  No.  26, 
or  any  other  instruction,  and  I  make  the  exception 
on  that  ground.  [1420] 

Mr.  Strong:  No.  23  deals  with  a  misdemeanor, 
your  Honor. 

The  Court :  He  is  talking  about  22  now.  I  think 
your  No.  26  covers  it  sufficiently  because  the  crime 
is  attempting  to  defeat  and  evade  by  filing  a  false 
return.  In  other  words,  I  cannot  instruct  on  each 
piece  of  evidence. 

Your  No.  27  is  declined.  Do  you  except  on  the 
ground  it  is  the  law*? 

Mr.  Katz:     Yes,  I  do,  and  it  isn't  covered. 

I  wish  also  to  note  the  same  exception  with  ref- 
erence to  No.  25,  on  the  ground  that  the  general 
instruction  on  willfulness  does  not  necessarily 
cover  the  matter  of  mistake,  ignorance  and  that  we 
are  entitled  to  a  specific  instruction  with  respect  to 
mistake  and  ignorance,  and  I  make  the  exception 
upon  that  ground,  that  no  instruction  covers  it. 

The  Court:     Very  well. 

Failure  of  a  defendant  to  testify  I  will  give,  your 
No.  44. 

And  your  No.  45  I  will  give. 

Mr.  Katz:  May  I  note  the  same  exception  with 
respect  to  requested  Instruction  29  and  30,  which 
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go  into  the  matters  of  mistake  and  ignorance,  negli- 
gence and  carelessness,  as  being  proper  statements 
of  the  law  and  not  covered  by  any  other  instruc- 
tions ? 

The  Court:  Very  well.  The  exception  is  over- 
ruled. 

I  will  give  your  No.  46.  [1421] 

Mr.  Katz :  Your  Honor  has  given  31,  I  believe, 
and  has  given  32. 

Mr,  Strong :  As  to  46  there  is  another  one  that 
is  from  the  California  jury  instructions. 

The  Court:     Yes,  this  is  copied  from  it. 

Mr.  Katz:     Is  your  Honor  giving  No.  35? 

Mr.  Strong:     That  is  covered  by  willfulness. 
.  The  Court:     No. 

Mr.  Katz:  I  believe  we  are  entitled  to  a  specific 
instruction  with  respect  to  the  belief  of  the  defend- 
ant as  to  when  his  tax  is  due  and  payable.  It  isn't 
covered  by  any  other  instruction  and  I  believe  it  to 
be  a  correct  statement  of  the  law.  I  ask  that  an 
exception  be  noted. 
.  The  Court:     Very  well. 

Mr.  Robnett:  May  I  inquire?  I  understand  12-a 
of  the  Government's  was  out.   Is  it  still  out? 

The  Court:  No,  I  am  giving  it.  I  am  giving 
your  instruction  and  then  following  it  with  that, 
except  the  second  paragraph. 

Mr.  Robnett:  I  wish  to  except  to  12-a  on  the 
ground  that  it  is  not  a  correct  statement  of  the 
law,  that  the  filing  of  a  return  must  be  false  and 
fraudulent  as  well. 

Mr.  Strong:     That  is  covered  by  the  correspond- 
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ing  dofeiulant's  iriHtmctioii  which  tells  the  jury  to 
hi'ing  in  a  verdict  of  not  guilty.  [1422] 

The  Court:  A  false  and  fraudulent  return,  I 
think  that  is  correct.    I  will  add  that. 

Mr.  Robnett:  As  to  the  willfulness  instruction 
that  your  Honor  said  he  was  giving,  the  wording 
of  that  as  it  would  apply  in  this  case  as  it  now 
stands,  separate  defendants  and  separate  counts, 
I  believe  is  a  little  ambiguous.  It  says,  ''and  when 
you  have  considered  all  of  the  acts  of  the  parties." 

The  Court:  Yes,  when  you  have  considered  all 
of  the  acts  of  each  defendant. 

Mr.  Robnett:  Couldn't  they  consider  the  acts 
of  one  defendant  as  finding  the  other  defendant 
willfuH    T  don't  think  they  can  do  that. 

Secondly,  "and  their  relation  to  each  other,"  the 
relation  of  the  parties  or  the  relation  of  the  facts? 

Then  '*the  circTimstances  under  which  they  were 
done,"  I  suppose  that  "they"  refers  to  the  acts. 

The  Court:  When  you  have  considered  all  of 
the  acts  of  the  parties.  When  I  say  "the  parties" 
I  mean  the  Government  as  well.  So  I  will  leave 
it  "the  parties."  That  is,  the  acts  of  the  Govern- 
ment with  relation  to  their  conversation,  and  so 
forth  and  so  on.  I  do  not  know  how  I  can  make 
it  any  more  comprehensive. 

Mr.  Robnett:  The  willfulness  is  the  willful- 
ness of  the  defendants  in  the  alleged  offense.  [1423] 

The  Court:  That  is  correct,  but  when  you  con- 
sider the  act  of  the  Government  in  its  conduct  to- 
wards the  defendants  then  you  decide  whether  or 
not  the  defendants'  conduct  was  willful. 
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Mr.  Robnett:     I  see. 

Then  at  the  last  you  have,  "from  all  of  these  you 
will  determine  whether  or  not  any  act,  if  done  by 
the  defendant  was  beyond  a  reasonable  doubt  done 
willfully" — just  any  act?  There  are  lots  of  acts 
that  they  have  done,  even  if  they  were  willful  they 
still  wouldn*t  make  them  guilty  of  an  oifense.  It 
would  indicate  there  that  if  they  find  any  act  was 
willful  that  then  the  willfulness  is  established  in 
this  case. 

Mr.  Strong:  It  doesn't  say  that  at  all.  It  dis- 
cusses willfulness  and  it  specifically  makes  willful- 
ness an  element  of  every  material  fact  and  act. 

Mr.  Katz :  The  act  should  relate  to  the  matter 
of  their  income  tax  return  and  not  to  any  other 
willful  acts  that  were  not  willful  acts. 

The  Court:     Any  act  charged  in  the  indictment. 

Mr.  Strong:  Or  constituting  an  element  of  an 
act  charged  in  the  indictment. 

The  Court:  Any  of  the  acts  charged  in  the  in- 
dictment, if  done  by  the  defendants  was  beyond 
a  reasonable  doubt  done  willfully. 

Mr.  Katz :  That  limits  it  to  the  acts  charged  in 
the  indictment.  [1424] 

The  Court:  That  is  the  attempt  to  evade  and 
defeat.    That  is  the  point. 

Mr.  Katz:  If  it  is  limited  that  way,  that  clari- 
fies it. 

Mr.  Strong:  I  just  want  to  make  the  record 
show  that  this  limitation  on  the  use  of  the  term 
"willfulness"  with  relation  to  acts  has  come  solely 
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from  the  defendants  and  not  from  the  Government, 
at  their  request. 

The  Court:     I  understand. 

Mr.  Robnett:  Now,  .your  Honor — I  don't  believe 
since  we  were  here  last  night  this  has  come  u]) — 
will  your  Honor  please  give  an  instruction  to  the 
jury  that  any  evidence  in  the  record  as  to  matters 
pertaining  to  1942  or  1943  as  to  Samuel  Ormont 
are  to  be  considered  for  the  sole  purpose  of  find- 
ing willfulness  or  intent? 

The  Court :  Yes,  I  will  give  such  an  instruction. 
Will  you  draw  it  and  submit  it? 

Mr.  Robnett:     We  will  draw  it  and  sulmiit  it. 

The  Court:     Either  one  of  you. 

On  the  general  instructions,  there  is  nothing  pe- 
culiarly different  in  the  way  a  juiy  is  to  consider 
the  proof,  I  suppose  you  have  read  that? 

Any  act  or  thing  done  by  the  judge    *    *    * 

Duty  of  the  jury  to  consult  one  another   *    *    * 

Mr.  Strong:     I  am  satisfied.  [1425] 

The  Court:  In  other  words,  after  I  give  the 
opening  general  instructions,  and  then  these  spe- 
cific instruction,  I  follow  with  a  series  of  closing 
general  instructions. 

Mr.  Katz :  One  thing  I  would  like  to  touch  ujwn, 
if  the  Court  please,  and  that  is  this:  I  don't  like 
to  ever  have  an  occasion  to  interrupt  counsel  in  the 
making  of  an  argument,  and  I  want  to  avoid  that 
if  I  can.  That  is  the  reason  I  mention  it.  Counsel 
do  not  like  to  be  interrupted,  and  particularly  to 
get  into  any  discussion  with  respect  to  the  matter 
of  an  objection. 
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Xov  I  am  assuming  that  Mr.  Strong  in  his  argu- 
ment to  the  jury  with  respect  to  the  defendant 
Himmelfarb  will  not  reach  over  into  and  axjply  to 
Himmelfarb  any  evidence  that  came  in  with  respect 
to  Omiont. 

jMr.  Strong:  I  think  that  that  is  an  assumj^tion 
that  doesn't  even  have  to  be  stated,  your  Honor. 

Mr.  Katz:  On  the  other  hand,  I  want  to  clarify 
the  matter  as  to  the  right  to  apply  that  evidence 
by  way  of  going  to  it,  to  use  it  to  draw  inferences 
or  deductions  therefrom. 

The  Court:  Well,  we  cannot  settle  the  argu- 
ment in  advance.    We  have  to  wait  until  that  comes. 

Mr.  Katz:  Except  that  your  Honor  has  made 
some  indication  with  reference  to  it. 

Mr.  Strong:  But,  your  Honor,  may  I  say  this, 
just  so  that  we  don't  have  too  much  interruptions, 
if  Mr.  Katz  is  [1426]  minded  to  interrupt,  that  I 
do  intend  to  refer  to  every  material  physical  fact 
with  reference  to  the  defendant  Himmelfarb,  in- 
cluding when  he  went  to  the  lawyer,  who  he  went 
to  from  there,  and  everything  else  that  is  in  evi- 
dence. 

The  Court:     It  is  only  the  instructions  we  can 
settle  in  advance,  not  the  argument. 
Mr.  Strong:     When  do  we  come  back? 
The  Court:     2:00  o'clock. 

(Whereupon,  at  12:45  o'clock  p.m.,  a  recess 
-.        was  taken  until  2:00  o'clock  p.m.  of  the  same 
date.) 
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Los  Angeles,  California,  Thursday,  June  12,  1947 

2 :00  p.m. 

The  Court :  United  States  vs.  Ormont  and  Him- 
nielfarb. 

Mr.   Strong:     Ready. 

The  Court:     The  usual  stipulation*? 

Mr.  Strong:     Yes. 

Mr.   Robnett:     So  stipulated. 

^Ir.   Katz:     So   stipulated. 

The  Court:  There  were  some  exhibits  that  were 
stricken  from  the  record.  What  were  those  num- 
bers? 

Mr.  Katz:     36  B  and  C  and  32. 

The  Court:  36  B  and  C  were  records  of  the 
bank  accounts  of  the  defendant  Himmelfarb  before 
1944  and  after  1944.  No.  32  was  a  deposit  slip  of 
the  defendant  Phillip  Himmelfarb. 

The  case  is  now  pending  as  against  the  defend- 
ant Sam  Ormont  as  to  Count  1  only,  and  as  to 
the  defendant  Phillip  Himmelfarb  as  to  Count 
2  only. 

Counts  3  and  4,  those  relating  to  the  income  tax 
return  of  the  defendant  Sam  Ormont  for  the  years 
1942  and  1943,  the  Court  has  given  a  judgment  for 
the  defendant  upon  motion  of  his  counsel.  The 
evidence  in  the  record,  however,  which  relates  to 
the  conduct  of  the  defendant,  Sam  Ormont,  during 
the  years  1942  and  1943,  was  not  stricken  from 
the  record,  but  was  left  in  the  record  in  order  for 
you  to  determine  whether  or  not  there  was  a  spe- 
cific intent,  and  whether  or  not  there  [1430]  was 
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willfulness,  as  I  shall  define  'Svilfnlness"  to  you, 
on  the  part  of  Sam  Ormont  to  do  the  things  which 
he  is  charged  with  having  done  in  Count  1,  which 
relate  to  his  indictment  in  1944;  and  for  that 
limited  purpose  only. 

I  think  that  clears  up  the  matters  which  have 
not  been  disposed  of. 

Mr.  Robnett:     It  does,  your  Honor. 

The  Court:     Mr.  Strong. 

Opening  Argument  in  Behalf  of  the  Government 

Mr.  Strong:  Your  Honor,  ladies  and  gentlemen 
of  the  jury,  this  has  been  a  long  trial.  I  think  you 
know  that  better  than  I  do.  And  I  for  one,  and 
I  am  sure  all  the  other  counsel  and  his  Honor  are 
very  grateful  for  the  attention  which  you  have 
paid,  throughout  this  case,  to  all  of  the  evidence 
introduced,  and  everything  that  was  done. 

Now  is  the  time  when  it  becomes  my  duty  to 
try  to  place  before  you  something  in  the  nature  of 
an  analysis  of  what  went  into  this  record;  and 
you  remember  when  I  first  started  out  here  I  told 
you  that  the  case  was  something  like  a  jig  saw 
puzzle.  The  opening  statement  made  by  counsel 
is  for  the  purpose  of  giving  you  a  general  overall 
view  of  what  counsel  is  going  to  hope  to  prove  to 
you.  It  is  like  the  picture  on  the  outside  of  the 
box;  and  then,  as  the  evidence  develops,  and  goes 
into  the  record,  by  way  of  testimony,  or  by  way 
of  exhibits,  those  are  like  the  pieces  inside  the 
box.  [1431] 
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You  will  g(it  a  lot  of  f)iecc'.s.  Ultimately  you 
ladies  and  gentlemen,  as  the  jury,  will  have  the 
job  that  will  fall  to  you  when  we  have  finished 
here,  of  deciding  what  those  pieces  mean;  which 
pieces  mean  anything ;  which  do  not ;  and  what  they 
will  prove  with  reference  to  the  indictment  as  it 
now  stands. 

You  will  also  have  to  decide  whether  that  box  con- 
tains only  pieces  which  have  to  do  with  the  par- 
ticular jigsaw  puzzle  represented  by  Counts  1  and 
2,  or  whether  there  are  probably  a  lot  of  other 
pieces  that  have  nothing  to  do  with  it.  It  some- 
times hapi^ens  you  will  be  confused,  and  there  will 
be  a  lot  of  extra  pieces  that  have  nothing  to  do 
with  the  case.  As  we  go  along  I  will  try  to  point 
out  to  you  the  various  things  that  went  into  this 
picture  during  the  three  or  four  week  we  have 
been  here,  which  in  my  opinion — that  is  just  an 
opinion,  for  you  to  decide — w^hich  in  my  opinion 
have  nothing  to  do  with  this  case,  and  that  do  not 
have  any  bearing  on  whether  or  not  the  defendants 
violated  the  law,  as  charged  in  counts  1  and  2. 

I  will  take  those  facts  up  later,  but  just  bear  in 
mind  at  this  time  that  a  lot  of  things  in  the  record 
may  have  nothing  to  do  with  the  case. 

As  the  case  now  stands,  it  is  relatively  simple.  It 
is  simpler  than  when  we  started.  We  at  that  time 
had  four  counts.   Now  we  only  have  two  counts. 

Count  1  charges  the  defendant,  Sam  Ormont, 
with  having  wilfully,  knowingly,  unlawfully  and 
feloniously,  attempted  to  [1432]  defeat  and  evade 
a  large  part  of  his  income  tax  which  was  due  and 
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owing  l)y  liini  to  the  United  States  of  America  for 
the  year  1944.  All  of  this  deals  with  the  year  1944 
— by  preparing,  and  causing  to  be  prepared,  and 
filing,  and  causing  to  be  filed,  with  the  Collector 
of  Internal  Revenue,  a  false  and  fraudulent  in- 
come tax  return.  I  will  go  into  the  substance  of 
it  later,  as  to  what  the  return  says,  and  what  I 
believe  it  should  have  said. 

Count  2  deals  only  with  the  defendant  Himmel- 
farb,  and  it  is  a  similar  charge  as  to  the  defendant 
Sam  Ormont,  again  for  the  year  1944,  and  it 
charges  him  in  about  the  same  way  with  reference 
to  his  income  and  his  tax. 

Now,  I  am  going  to  take  up  the  case  of  each 
defendant  separately,  since  Mr.  Ormont  is  only 
charged  now  in  Count  1,  and  will  point  out  to  you 
the  various  pieces  of  evidence  that  I  think  the  jury 
should  consider  as  to  Mr.  Ormont  alone;  and  then 
I  will  take  up  Count  2  and  the  evidence  which  I 
will  submit  to  you  in  support  of  the  indictment 
as  to  Count  2  as  against  Mr.  Himmelfarb.  And  I 
shall  separate  those  two,  and  keep  them  apart  as 
much  as  humanly  possible. 

You  will  understand,  of  course,  that  as  to  what 
I  say  about  the  evidence  is  not  to  be  accepted  by 
you,  but  it  is  just  an  opinion,  an  argument  on  my 
part,  and  his  Honor  will  instruct  you  later  on — 
His  Honor  will  instruct  you  as  to  all  the  law  in 
the  case,  and  when  I  make  some  reference  to  some 
law  or  [1433]  regulation,  and  if  his  Honor  should 
instruct  you  differently,  of  course,  you  will  abide 
by  what  his  Honor  says  about  it,  and  not  what  I 
say  about  it. 
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But  in  niy  ai'guinciit  to  the  jury  1  .shall  att('nii)t 
to  show  you  what  these  things  are,  how  they  are 
material  here,  and  then  point  out  how  they  tie  in 
with  the  violations  charged  in  Counts  1  and  2  as 
they  actually  occurred. 

Taking  Mr.  Ormont  first.  Mr.  Ormont,  you  re- 
member, is  the  gentleman  who  testified  here,  so 
you  had  a  chance  to  listen  to  him  under  oath.  You 
had  a  chance  to  observe  him,  his  demeanor,  his 
attitude,  his  manner,  as  to  answering  questions,  and 
what  he  said  in  reference  to  them.  That  is  one 
thing  you  should  take  into  consideration,  because 
essentially  this  case,  so  far  as  Mr.  Ormont  is  con- 
cerned, deals  with  an  attempt  to  defeat  and  evade. 
That,  in  effect,  is  another  way  of  saying  that  you 
didn't  take  the  whole  thing;  you  only  took  part  of 
it.  And  in  determining  whether  or  not  that  hap- 
pened as  we  charged,  it  is  very  important  that 
you  keep  in  mind  how  the  defendant  himself  an- 
sw^ered  questions. 

Was  he  open"?  Was  he  frank?  Did  you  like  his 
answers?  Did  you  like  his  demeanor  on  the  stand? 
That  is  one  thing  to  consider. 

The  Government's  case  is  not  based  upon  the 
manner  in  which  he  testified.  It  is  based  upon 
much  more  important  evidence;  much  stronger  evi- 
dence, which  I  will  try  to  delineate.  [1434] 

Basically,  what  is  involved  in  the  consideration 
of  each  of  these  counts  is  whether  the  defendant 
who  is  named  in  the  particular  count,  Mr.  Ormont 
in  Count  1,  and  Mr.  Himmelfarb  in  Count  2,  did 
the  acts  which  are  charged  in  the  indictment,  and 
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the  second  important  consideration  is,  did  he  do 
them  wilfully?  That  is  the  important  element,  as 
his  Honor  will  tell  you. 

I  will  try  to  i)oint  out  to  you  that  he  did  them, 
and  did  tliem  wilfully.  As  to  Mr.  Himmelfarh, 
that  he  did  them,  as  charged  in  Count  2,  and  that 
he   did   them   wilfully. 

^Ir.  Ormont,  in  Count  1  of  his  income  tax  re- 
turn, states  that  he  reported  that  his  net  income 
was  $12,174.50.  There  can't  be  any  possible  ques- 
tion about  the  accuracy  of  that,  because  you  will 
have  before  you  the  income  tax  return  of  Mr. 
Ormont  for  the  year  1944.  That  is  in  evidence. 
You  can  examine  it.  You  will  find  that  it  states 
so.  You  will  find  that  the  indictment  sets  forth 
how  much  tax  he  reported  and  paid,  and  you  wdll 
fhid,  by  examining  this  return,  this  amount  of  tax. 

So  the  basic  problem  is,  did  he  have  any  more 
income  that  he  did  not  report?  Did  he  have  any 
more  income,  which  he  kept  from  the  Collector 
of  Internal  Revenue,  wilfully,  and  deliberately,  for 
the  purpose  of  attempting  to  defeat  and  evade  tax 
which  was  due  from  his  income,  and  which  should 
have  included  the  amount  we  say  he  earned  in  addi- 
tion. [1435] 

The  same  thing  applies  of  course  with  reference 
to  Mr.  Himmelfarh  and  his  return. 

Now  what  evidence  is  there  in  the  case  which 
tends  to  show  that  Mr.  Ormont  had  income  in  addi- 
tion to  this  $12,(X)0-odd  which  he  reported  in  his 
return?  The  evidence  in  substance  is  this:  You 
have  bank  records  which  were  introduced  in  evi- 
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(IciH-c,  wliicli  yon  can  examine,  bank  records  show- 
ing deposits,  records  showing  moneys  coming  and 
going.  Yon  have  the  testimony  of  Mr.  Eustice  who 
testified  from  these  records.  He  has  no  fignres  that 
he  gets  out  of  thin  air;  he  gets  figures  from  the 
records  that  he  testified  to  you  about.  His  Honor 
told  you  that  it  was  mostly  opinion  testimony.  It 
is  what  Mr.  Eustice  summarized  from  the  records 
that  he  saw,  not  only  these  records  which  are  before 
you  but  he  also  had  available,  as  you  remember,  the 
records  of  the  Acme  Meat  Company,  which  are  not 
in  evidence  but  which  he  had  available  and  as  to 
which  his  Honor  permitted  him  to  testify,  to  say 
what  he  found  and  what  he  saw  and  what  relation 
that  had. 

Then  besides  the  records  and  Mr.  Eustice 's  testi- 
mony from  the  records,  we  had  the  testimony  of 
Mr.  Bircher.  You  will  remember  Mr.  Bircher,  he 
is  one  of  the  agents  who  talked  to  Mr.  Ormont — 
I  think  it  was  on  the  24th  day  of  May,  if  I  am 
not  mistaken,  1945 — that  conversation  is  before  you. 
We  have  the  testimony  of  Mr.  Phoebus,  who  was 
also  present  at  that  conversation.  Now  I  am  going 
to  go  into  these  conversations  [1436]  because  you 
will  see  that  they  are  very  important  because  of 
w^hat  they  disclose. 

We  had  the  testimony  of  Mr.  Link.  We  have 
the  testimony  of  Mr.  Smith.  We  had  the  testi- 
mony of  Mr.  Gorgerty.  You  will  remember  Mr. 
Gorgerty  w^as  the  nice  little  gentleman  who  sat 
on  the  stand  here,  he  was  from  an  insurance  com- 
pany. 
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And  besides  all  of  these  witnesses  we  had  Mr. 
Ormont,  and  I  will  show  that  Mr.  Ormont 's  testi- 
mony as  it  is  snpports  the  Government's  case  with- 
out any  (lonl)t,  tliat  anything  Mr.  Ormont  said  and 
the  way  he  said  it  is  in  support  of  the  Govern- 
ment's case.  So  that  we  have  Mr.  Ormont  in  ef- 
fect as  a  witness  to  show  that  he  had  this  addi- 
tional money  and  that  he  didn't  report  the  tax  as 
charged. 

Mr.  Eustice,  you  will  remember,  testified  that  he 
made  an  analysis  of  the  money  going  in  and  the 
money  coming  out,  and  as  you  will  recall  he  testi- 
fied in  order  to  check  and  make  sure  as  to  where 
that  money  came  from  he  went  back  as  far  as  1931 
— 1931 — to  check  the  income  of  1944  he  checked  all 
the  way  back  to  1931,  and  he  made  a  careful  and 
complete  analysis.  And  you  will  remember  the 
cross-examination,  three  or  four  days  of  it,  test- 
ing every  iota  of  statement  that  was  made  by  Mr. 
Eustice,  testing  him  right  and  left,  trj^ing  Mr.  Eu- 
stice, did  he  remember  or  didn't  he  remember, 
where  did  he  get  it,  where  didn't  he  get  it,  asking 
hypothetical  questions,  if  this  was  the  fact — nothing 
in  the  record  to  show  that  it  [1437]  is  the  fact — 
but  if  such-and-such  is  the  fact  then  you  subtracted 
that  from  this,  and  you  added  that  to  this,  what 
would  you  have?  And  if  you  took  into  account 
this  check  which  I  show  you  and  you  subtracted 
that  from  this,  and  added  this  to  that,  what  would 
you  have?  And  here  is  a  sheet  of  paper,  add  to 
it  some  figures — I  will  give  you  figures  to  add  to 
it — now  take  those  figures  from  such  a  figure,  what 
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have  you  got  ?  If  the  moon  irs  made;  of  green  clieene, 
what  have  you  got?  The  question  in  tliis  case  is, 
did  the  defendant  have  any  more  income.  It  isn't 
based  upon  any  hypothesis  of  what  might  have 
happened  if  certain  facts  existed  or  didn't  exist. 
There  is  nothing  to  show  that  they  did  exist,  noth- 
ing to  show  that  any  of  these  supposition  questions 
are  based  upon  anytliing  than  what  they  purport 
to  be,  if  and  assume. 

Well,  you  can  assume  all  kinds  of  things.  You 
can  assume  enough  figures  put  together  where,  if 
you  subtracted  it  from  the  amount  reported  as  in- 
come and  the  amoimt  paid  as  income,  the  Gov- 
ernment will  be  owing  Mr.  Ormont  money.  That 
is  all  on  suppositions,  on  assumptions — nothing  in 
the  record  to  show  that  it  happened. 

You  will  remember  that  after  all  that  questioning 
and  all  of  lliese  checks  that  we  used  to  ask  him, 
what  about  this  check,  what  about  that  check,  did 
you  subtract  this  one  and  did  you  add  this  one,  if 
you  did  that  what  would  you  have?  You  will  re- 
member I  took  all  those  checks  and  I  took  each 
one  [1438]  and  I  said  to  Mr.  Eustice,  I  said,  *'Now 
take  this  check,  did  you  include  that  amount  in  the 
sum  which  you  say  is  unreported  income?"  He 
said,  ''No,  sir." 

And  the  next  check,  "Did  you  include  that 
amount  in  the  sum  which  3'Ou  say  is  unreported 
income?"  He  said,  "No,  sir." 

And  we  went  down  the  line,  and  my  recollec- 
tion is  that  there  wasn't  a  single  check  upon  which 
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he  had  been  cross  examined  or  questioned,  not  a 
single  check,  that  he  inchided  as  part  of  the  unre- 
ported income. 

Well,  if  those  checks  aren't  included  as  part  of 
the  unreported  income,  what  have  they  to  do  with 
this  case?  You  might  just  as  well  bring  in  my 
checks  too  and  ask  him  if  he  deducted  those  sums 
Avhat  would  he  have.  It  has  nothing  to  do  with 
this  case,  absolutely  nothing. 

Every  single  check — and  you  can  examine  these 
checks — some  $6000  in  this  sum,  piles  of  them,  all 
marked  by  the  defendant  and  all  put  before  Mr. 
JEustice  and  cross  examined,  if  and  maybe  and 
assume,  but  not  a  single  one  of  those  checks  was 
taken  as  part  of  the  unreported  income.  And  if 
that  is  true  then  there  is  nothing  to  w^orry  about 
those  checks,  no  reason  to  deduct  those  checks 
from  the  unreported  income.  He  didn't  take  them 
in.  They  had  nothing  to  do  with  his  calculations 
and  nothing  to  do  with  the  figure  which  he  says 
is  shown  to  have  been  the  additional  sum  of  money 
which  was  furnished  by  Mr.  Ormont  and  which 
was  not  reported.   [1439] 

And  then  we  had  this  business  of  cross-exami- 
nation of  applications  for  war  savings  bonds.  Any 
connection  between  the  applications  that  were  put 
up  by  defense  counsel  concerning  which  he  ques- 
tioned Mr.  Eustice  and  any  of  the  particular  bonds 
that  Mr.  Eustice  took  in  as  income  bought  with 
unreported  income"?  No  connection  shown,  just  an 
application.  And  every  one  of  those  bonds,  by 
the  way,  must  have  been  bought  with  an  appli- 
cation. 
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Checks,  figures,  $i:]22.27.  ''Add  up  these  figures," 
I  asked  Mr.  Eustice.  '''Were  any  of  those  sums 
taken  in  by  you  as  unreported  income?"  He  said, 
*'No,  sir."  It  has  nothing  to  do  with  this  case  at 
all.    More  checks — more  checks. 

I  ask  you  if  those  aren't  some  of  the  extra  pieces 
in  the  box.  We  are  dealing  with  a  jigsaw  juzzle, 
with  certain  evidence.  I  ask  you  to  consider  whether 
those  aren't  the  extra  pieces  that  have  nothing  to 
do  with  this  case.  Very  confusing,  no  doubt  about 
it,  and  if  you  don't  separate  them  you  will  never 
get  to  building  the  jigsaw  puzzle  as  it  should  be 
built.  You  will  never  get  to  the  final  picture.  You 
will  have  so  many  pieces  that  have  nothing  to  do 
with  it  that  you  may  give  up.  But  I  say  to  you, 
ladies  and  gentlemen,  that  the  evidence  which  shows 
what  was  the  unreported  income  is  so  clear  and 
convincing  and  completely  undisputed,  completely 
undisputed,  that  there  isn't  any  doubt  as  to  the  un- 
re])orted  income  and  there  isn't  even  any  substan- 
tial doubt  as  to  what  [1440]  the  sum  is. 

Now  what  did  Mr.  Eustice  tell  you  specifically? 
The  year  1944 — I  am  only  going  to  deal  with  1944 
— he  told  you  how  much  the  original  return  re- 
ported, a  sum  which  was  shown  as  salary,  some 
$4500.  Mr.  Eustice  said  that  he  found  about  $27,- 
000  more  than  Mr.  Ormont  had  earned  and  hadn't 
reported.  Rents  shown,  various  other  deductions 
and  items  shown,  unreported.  What  was  the  dif- 
ference? The  difference  was  between  the  amount 
reported,  some  $9000,  and  the  correct  amoimt,  some 
$36,000. 
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I  ask  you,  is  that  difference  substantial?  Is  that 
a  sum  that  one  overlooks  in  his  computations  as 
you  might  small  expenditures  for  hairpins  or  some- 
thing? Is  that  something  that  one  doesn't  take 
into  account  or  is  that  something  that  someone 
wilfully  and  deliberately  conceals  for  the  purpose 
of  defeating  and  evading  the  payment  of  a  sub- 
stantial part,  of  his  tax? 

And  as  to  these  figures  which  are  in  the  record 
— they  might  not  be  precise  but  your  memory  is 
much  better  than  mine,  I  am  sure — Mr.  Eustice 
told  you  where  he  got  those  figures.  He  told  you 
.hov/  he  got  them.  He  told  you  what  he  based  them 
on.  And  there  isn't  any  contradiction  as  to  the 
figures. 

Yes,  there  is  an  attem.pt  to  confuse,  there  is  an 
attempt  to  drag  something  else  in,  but  as  to  the 
figures  as  to  which  he  testified,  they  are  all  in 
there.  There  were  one  or  two  [1441]  items  which 
Mr.  Eustice  took  in  as  income  which  might  or 
might  not  be  income,  which  might  be  repayment 
of  a  loan  or  something.  I  don't  remember  what 
the  items  were,  but  I  don't  think  that  they  ex- 
ceeded $2000.  I  don't  think  they  even  reached 
$1000.  But  the  difference  between  $1000  which  he 
may  have  taken  in  which  he  shouldn't  have — I 
don't  say  he  did,  but  if  he  did — the  dijfereuce  that 
and  the  $26,000  or  $27,000  additional,  that  is  im- 
material. That  is  just  a  drop  in  the  bucket.  That 
is  another  extra  piece  to  take  your  attention  off 
the  main  figure. 


vs.  United  States  of  America  1461 

I  submit  to  you,  ladies  and  gentlemen,  that  in 
Mr.  Eustice's  testimony  with  reference  to  the  com- 
putations of  the  amounts  shown  on  the  hooks  and 
records  of  the  Acme  Meat  Comjjany  and  the 
amounts  shown  upon  the  bank  records  that  are 
undenied  and  undisj^uted  as  of  this  amount,  and 
that  every  single  one  of  those  other  items  dragged 
in  have  absolutely  nothing  to  do  with  this  because 
Mr.  Eustice  did  not  take  them  in  as  part  of  the 
unreported  income. 

Now  I  am  not  going  to  take  your  time  to  point 
out  and  show  you  all  these  if  questions  and  assum- 
ing questions — you  remember  them — this  thing 
went  on  for  so  long  that  after  a  while  it  was  per- 
fectly clear  as  to  what  was  going  on  and  I  think 
it  is  perfectly  clear  as  to  why  it  was  going  on. 
And  that  is  another  thing  to  consider,  as  I  told 
you,  because  this  case  deals  with  concealment  of 
money,  failure  to  report  monej^  [1442]  and  an  at- 
tempt to  defeat  and  evade  a  tax.  You  take  into 
account  what  goes  on  with  reference  to  all  dis- 
closures and  everything.  Are  you  getting  complete 
information,  or  have  you  got  just  the  information 
that  Mr.  Eustice  put  in,  undenied,  undisputed  and 
corroborated  •?    I  will  show  you  how. 

Mr.  Link  testified.  Mr.  Link,  as  you  noticed, 
spoke  with  an  accent.  I  think  he  said  he  was  Qev- 
man.  He  said  he  had  been  a  bookkeeper  for  Mr. 
Ormont  for  a  large  munber  of  years.  I  don't  re- 
member why  he  said  he  left,  but  my  recollection  is 
that  it  was  something  not  verj^  pleasant,  some  rea- 
son he  had  that  was  not  a  very  good  reason.    But 
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the  important  thing  is  that  he  testified  to,  and 
the  important  thing  that  coimts  in  this  case  be- 
cause it  deals  with  this  attempt  to  defeat  and 
evade,  it  deals  with  the  state  of  mind  of  the  de- 
fendant, it  shows  you  his  wilfulness,  his  deliber- 
ateness,  his  intent  and  his  purpose,  is  the  fact 
that  Mr.  Ormont  told  Mr.  Link  to  change  certain 
figures  on  those  books,  raise  the  figures.  That  is 
falsifying  his  records. 

Mr.  Ormont  told  you  that  he  prepared  income 
tax  returns  for  certain  years  and  he  prepared 
those  returns  from  the  figures  shown  on  the  books 
•and  he  was  supposed  to  get  all  the  invoices  and 
he  was  going  to  enter  all  the  income  on  the  books 
so  that  he  could  prepare  these  things  later  on.  And 
he  spoke  to  Mr.  Ormont  and  he  asked  him,  "Have 
you  got  any  more  income?"  [1443] 

"No." 

And  then  Mr.  Link  also  told  you  that  he  subse- 
quently obtained  possesion  of  some  invoices,  in- 
voices which  he  never  recorded  on  the  books  be- 
cause, as  he  told  you,  he  had  never  been  given  those 
invoices.  And  what  did  those  invoices  show,  ladies 
and  gentlemen?  Those  invoices  showed  on  their 
face — and  they  are  part  of  the  exhibits;  you  can 
examine  them — but  they  showed  on  their  face  that 
the  money  shown  on  them  was  paid,  the  date  it  was 
paid,  and  it  had  Mr.  Ormont 's  signature.  That  is 
some  more  money  that  isn't  on  the  books,  some  more 
money  unreported,  some  more  evidence  pointing  to 
the  deliberateness  and  willfulness  of  the  activities 
of  Mr.  Ormont.  [1444] 
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Then  you  remember  Mr.  Link  told  you  about  the 
relationship  between  Mr.  Omriont  and  Mr.  Ilimmel- 
farb.  You  will  remember  he  told  you  why  Mr. 
Ormont  said  they  were  putting  Mi*.  Himmelfarb 
down  as  an  employee.  He  had  reasons.  Whatever 
the  reasons  are  doesn't  make  any  difference;  the 
important  thing  is  that  an  important  fact  like  that 
he  was  concealing,  and  he  was  putting  something  on 
his  books  not  to  show  the  true  facts  but  to  show 
a  fact  that  wasn't  true  for  purposes  of  his  own, 
w^hatever  they  may  be.  What  is  the  difference? 
Doesn't  that  show  you  what  sort  of  intellect  you 
are  dealing  with,  what  sort  of  purpose  and  intent 
he  has  in  mind?  Doesn't  it  show  you  what  sort  of 
willfulness  he  had  in  accounting  for  his  return? 
Then  in  1944  he  begins  to  do  other  things  which  we 
will  go  into  more  in  detail  in  a  moment. 

And  was  Mr.  Link's  testimony  shaken?  On  cross 
examination  the  questions  sounded  to  me  as  though 
they  were  trying  Mr.  Link.  Can't  a  witness  come 
in  here  to  this  court  or  any  other  court  and  testify 
without  a  searching,  thorough  probing  into  his  mo- 
tives? Can't  an  honest  man  like  Mr.  Link,  Mr. 
Gorgerty,  or  any  other  man  take  the  stand  and  tell 
what  he  knows  without  an  attempt  to  show  that  he 
has  some  evil  motive,  something  behind  it?  An 
informer.  Supx)ose  he  is  an  informer?  I  tell  you, 
ladies  and  gentlemen,  that  a  lot  of  laws  are  enforced 
because  people  come  in  and  tell  the  prosecuting 
officials  of  what  happened,  and  if  the  public  of  this 
[1445]  country  is  not  interested  in  telling  wliat  hap- 
pened when  they  know  the  events,  there  will  be  a 
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lot  less  enforcement.  There  is  nothing  wrong  with 
telling  the  authorities,  who  represent  you,  your 
officials,  your  government,  coming  in  and  telling 
them  what  you  as  the  people  of  the  United  States 
know  about  certain  facts.  There  is  nothing  wrong 
with  that.  And  no  inflection  of  the  voice  in  the 
question,  no  accusing  look  or  anything  else  will 
change  that  salient  fact,  that  in  this  country  when 
a  person  who  is  a  citizen,  who  is  a  resident  of  this 
country,  has  a  knowledge  of  certain  facts  which 
may  be  a  violation  of  the  law,  it  is  not  only  his 
privilege  but  I  submit  to  you  that  it  is  his  duty 
to  come  in  and  tell  the  proper  officials  so  that  proper 
action  can  be  taken  by  his  representatives,  by  his 
government,  by  his  enforcing  officials.  There  is 
nothing  wrong  with  Mr.  Link  coming  in,  informer 
or  in  any  other  way;  if  he  has  information  which 
lie  thinks  shows  that  something  is  being  done  in 
violation  of  the  law  it  was  his  duty  to  come  in  and 
tell,  and  he  did  tell.  What  is  wrong  with  that? 
What  difference  does  it  make?  The  questions  is, 
was  there  anything  to  shake  his  testimony  as  to 
what  Mr.  Ormont  told  him  to  put  on  the  books  and 
records  as  to  the  changes  in  the  figures  that  he  told 
him  about?  As  to  these  changes,  is  there  anything 
to  contradict  that?  Search  your  minds  and  see  if 
you  can  find  any  contradictions.  I  couldn't.  I  still 
can't.    I  don't  think  there  are  any.  [1446] 

Then  we  had  Mr.  Gorgerty.  He  had  nothing  to  do 
with  this  case.  He  is  not  one  of  the  parties.  He 
doesn't  work  for  any  of  the  parties.  He  sells  insur- 
ance.    He  is  in  business.     He  has  a  lot  of  clients. 
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One  of  his  clients  was  Phillip  Himmelfarb.  He 
comes  in  and  testifies  as  to  the  conversation  h(;  had. 
Mr.  Ormont  was  present,  Mr.  Phillip  Himmelfarb 
was  present,  and  Mr.  Himmelfarb  or  Mr.  Ormont 
— I  don't  remember  which;  I  think  it  was  Mr.  Him- 
melfarb— told  him  that  they  were  partners  and  he 
wanted  to  change  certain  insurance  policy  to  provide 
for  coverage  for  the  partnership. 

Ormont  and  Himmelfarb  partners.  Anything 
wrong  with  Mr.  Gorgerty  coming  in  here  and  telling 
the  truth*?  Must  we  also  probe  behind  Mr.  Gor- 
gerty? But  I  won't  go  into  Mr.  Gorgerty,  I  think 
Mr.  Gorgerty  took  care  of  himself.  You  heard  him. 
You  saw  him. 

But  again  that  is  another  fact.  If  everything  is 
open  and  aboveboard,  why  are  they  concealing  the 
fact  that  they  are  partners'?  Why  all  this  to-do 
over  whether  they  are  partners  or  not*?  I  can't 
figure  out  whether  it  makes  any  difference  or  not, 
whether  they  are  or  aren't,  but  I  know  it  makes  this 
difference,  that  everything  that  is  concealed  tends 
to  show  that  the  person  who  you  charge  as  having 
violated  the  law,  it  tends  to  show  whether  he  vio- 
lated it  or  not,  it  tends  to  show  how  he  operates, 
and  it  is  one  of  the  facts  that  you  should  take  into 
consideration  as  to  the  element  of  willfullness. 

And  keep  this  in  mind,  because  we  are  going  to 
get  to  a  very  important  instrument,  the  fiscal  year 
return — so  bear  in  mind  that  the  policy  on  its  face, 
and  it  is  in  evidence,  you  can  examine  it,  is  a  policy 
covering  Sam  Ormont  and  Phillip  Himmelfarb  and 
it  says  "Co-partners  dong  business  as  Acme  Meat 
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Company."  And  then  remember  also  that  that 
policy  shows  that  it  covers  meat.  That  is  very  im- 
portant, meat.  That  is  what  they  are  selling  in  this 
case,  and  I  will  tell  you  about  it  more  when  we  get 
to  the  fiscal  year  return. 

Then  you  remember  Mr.  Smith  came  down  here. 
Mr,  Smith  had  borrowed  some  money  from  Mr. 
Ormont  and  Mr.  Smith  had  paid  $63  interest  on  the 
money.  He  told  you  when  he  paid  it  and  I  think 
that  counsel  for  the  defendant  conceded,  he  stipu- 
lated, and  his  Honor  will  tell  you  that  once  a  fact 
is  stipulated  to  you  have  to  consider  it  as  the  fact, 
you  don't  have  to  decide  whether  a  witness  is  cred- 
ible or  isn't,  it  is  a  fact;  he  said  he  paid  $63  interest. 
Was  that  $63  interest  reported  on  the  return  where 
it  calls  for  the  reporting  of  interest  in  the  year 
1943?    No. 

Just  remember  now,  you  are  not  trying  it  for 
1943,  only  with  reference  to  1944.  But  on  the  ele- 
ment of  willfulness,  whether  he  willfully  and  de- 
liberately, as  charged  in  the  indictment,  in  1944  at- 
tempted to  defeat  and  evade  a  large  part  of  his  tax, 
you  can  take  that  into  account  too.  It  is  another 
incident  of  concealment  of  something  or  other.  It 
doesn't  [1448]  make  any  difference  what,  it  just 
shows  you  what  you  are  dealing  with.  It  just  shows 
you  whether  a  person  acted  willfully  or  whether 
later  on  in  1944  it  was  all  a  big  mistake. 

Then  we  had  Mr.  Malin.  Mr.  Malin  was  the  ac- 
countant. And  without  going  into  what  Mr.  Malin 
said,  I  would  just  like  to  call  your  attention  to  the 
circumstances  surrounding  him.  Now  the  defen- 
dants asserted  that  they  thought  they  were  on  a 
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fiscal  year  l)asis,  so  they  prepared  a  fiseal  year  re- 
turn.    But  ask  yourself  this  question:  [1449] 

A  person  who  has  not  anything  to  conceal,  and 
is  going  about  to  prepare  his  income  tax  return, 
which  he  is  supposed  to  file,  does  ho  need  the  help 
of  an  accountant?  He  goes  to  an  accountant.  Why 
does  he  first  go  to  an  attorney?  AVhy  does  he  first 
go  to  an  attorney  to  get  help  in  <^onnection  with  that, 
and  three  or  four  days  after  the  income  tax  investi- 
gators come  down  to  talk  to  him? 

Just  consider  now  the  circumstance  of  the  de- 
fendants going  to  an  attorney  just  as  soon  as  the 
Internal  Revenue  investigation  starts;  they  go  to 
an  attorney,  and  the  attorney  takes  them  to  an  ac- 
countant, and  they  prepare  some  documents,  which 
you  see  filed  here.  Just  consider  whether  those  peo- 
ple, who  go  to  an  attorney  for  that  j)urpose,  if  they 
go  to  an  attorney?  Ask  yourself  that  question,  and 
ask  yourself  whether  or  not  it  has  some  bearing 
upon  the  question  of  wilfulness,  of  good  faith,  of 
clean  purpose? 

And  Mr.  Malin  then  prepared  some  documents. 
Those  documents  are  in  evidence.  Mr.  Malin  pre- 
pared the  fiscal  year  return,  and  he  prepared  dif- 
ferent exhibits,  so  far  as  Mr.  Ormont  is  concerned, 
— 51  A,  B,  C  and  D.  Those  exhibits,  if  you  examine 
them,  you  will  find  tend  to  corroborate  Mr.  Eustice's 
testimony  to  within  a  few  hundred  dollars.  When 
you  consider  that  they  deal  with  thousiinds  and 
thousands  of  dollars,  that  is  a  complete  and  absolute 
corroboration. 
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The  exhibits  prepared  and  signed  by  the  defen- 
dant himself,  [1450]  the  defendant  Ormont,  if  you 
will  examine  them  will,  on  their  face,  tell  you  the 
whole  picture,  even  if  Mr.  Eustice  were  not  giving 
testimony  about  them;  if  all  you  had  were  the  ex- 
hibits 51  A,  B,  C  and  D;  if  all  you  had  were  the 
income  tax  return  for  1944;  if  all  you  had  was  the 
income  tax  return  which  shows  how  much  money 
was  earned  in  that  period;  those  documents  alone 
tell  you  what  the  additional  in-come  was. 

I  will  go  into  that  in  a  few  minutes,  but  first  I 
want  to  take  up  the  testimony  of  Mr.  Bircher,  and 
Mr.  Phoebus.  You  remember  they  began  their  in- 
vestigations, or  at  least  the  first  time  the  defendant 
Ormont  was  contacted  v/as  around  May  18th,  The 
testimony  of  Mr.  Bircher  and  Mr.  Phoebus  is  com- 
pletely and  wholly  undenied,  uncontradicted.  There 
isn't  a  single  iota  of  evidence  to  offset  anything  they 
said  as  to  what  Mr.  Ormont  said  to  him,  or  as  to 
what  happened..    Not  a  word. 

All  Mr.  Ormont  testified  to  were  those  checks,  and 
those  transactions.  You  will  remember  that.  So 
that  that  testimony  is  completely  uncontradicted, 
undenied  and  undisputed,  and  is  testimony  which 
you  can  readily  accept  at  its  face  value  as  being 
true.    And  there  is  no  reason  why  you  should  not. 

What  is  that  testimony'?  That  testimony  shows 
that  on  the  24th  day  of  May,  after  the  investigation 
had  been  in  progress  for  about  five  or  six  days,  Mr. 
Ormont  came  to  the  Internal  Revenue  Office,  here 
in  this  building,  saying,  in  effect,  that  he  wanted 
to  look  people  in  the  face ;  he  wanted  [1451]  to  get 
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this  thing  over;  that  he  wanted  to  elean  things  up. 
A  very  nice  attitude ;  very  complimentary  and  com- 
mendable, especially  commendable  when  it  is  given 
effect  six  or  seven  days  after  the  investigation 
takes  place. 

I  say  to  you,  there  is  nothing  so  salutary  as  a 
defendant  or  a  person  being  investigated  to  rush 
in  and  pay  his  taxes  after  they  have  caught  up  with 
him.  If  that  could  be  done,  there  would  never  be 
any  problem;  there  would  never  be  any  investiga- 
tion. You  might  have  an  investigation,  to  get  them 
started;  but  you  never  would  have  a  prosecution  in- 
volving the  non-payment  of  tax,  non-reported  tax, 
because  all  a  person  would  have  to  do,  as  soon  as  he 
finds  he  is  caught,  is  to  surrender,  and  once  they  get 
the  handcuffs,  he  comes  in  and  w^ants  to  pay.  That 
isn't  the  question.  The  question  is  not  whether  on 
the  ^4th  day  of  May,  1945,  the  taxpayer  was  willing 
to  come  clean,  and  pay  up  the  money.  The  question 
is,  Avhat  date  did  he  file  his  income  tax  return  ?  The 
date  alleged  in  the  indictment?  Did  he  at  that  time 
report  any  income  at  that  time;  report  the  facts 
due  at  that  time  ?  That  is  the  date  alleged  in  the  in- 
dictment, the  15th  day  of  March,  1945 ;  not  the  24th 
day  of  May,  1945,  five  or  six  days  after  the  investi- 
gation, and  after  finding  he  is  caught. 

That  is  not  the  date.  It  is  too  late.  He  came  up 
that  day,  and  had  a  discussion  with  Mr.  Bircher, 
and  Mr.  Plioebiis.  I  am  not  going  to  go  into  that 
discussion.  You  will  remember  [1452]  the  discus- 
sion ;  what  went  on.  But  the  sum  and  substance  of 
it  was  that  Mr,  Ormont  was  operating  the  Acme 
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Meat  Company.  He  was  selling  meat.  He  marked 
on  tlic  invoices  the  price  for  the  meat.  In  addition 
to  that  he  gets  side  money,  extra  payments,  addi- 
tional moneys.  He  would  like  to  call  them  gifts. 
He  would  like  to  call  them  anything  else. 

But  I  ask  you,  what  are  those  payments  ?  Do  you 
think  they  were  payments  in  the  business,  which  Mr. 
Ormont  earned,  as  he  reported,  some  $12,000,  in  the 
year  1944;  he  had  such  a  fine  clientele  that  they  gave 
him  gifts,  approximately  eight-twelfths  of  the  sum 
he  reported  in  1945 ;  about  $220,000.00.  Do  you  be- 
lieve he  got  $220,000.00  in  free  and  voluntary  gifts'? 
.  You  know  what  was  going  on  with  the  sale  of 
meat.  You  know  what  those  payments  are.  I  am 
not  even  going  to  mention  them  by  name.  It  would 
be  insulting  your  intelligence  to  mention  them, — 
these  extra,  unreported  side  payments,  that  he  took 
with  the  left  hand,  the  amount  of  money,  and  put 
it  in  the  left  pocket,  and  then  he  puts  in  the  Acme 
books,  and  takes  the  extra  money  with  the  right 
hand,  and  puts  it  in  the  right-hand  pocket.  Oh,  that 
was  a  joint  venture.  That  was  separate  and  apart. 
Simultaneously,  on  the  same  sale  of  meats,  he  has 
engaged  in  two  separate  enterprises,  one  selling  at 
the  price  shown  on  the  invoices,  and  the  other  get- 
ting this  unreported  additional  amount,  this  extra 
money,  this  side  money,  which  was  split  fifty-fifty, 
and  the  legitimate  part  being  [1453]  split  on  the 
basis  Mr.  Bircher  and  Mr.  Phoebus  told  you. 

And  they  take  this  money,  and  they  put  it  away, 
Mr.  Ormont  particularly,  and  on  the  24th  day  of 
May,  1945,  when  he  is  caught,  he  rushes  in  and  files 
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a  ivtiirn.  But  even  in  the  return  which  he  filed  on 
that  day  it  fails  to  disclose  exactly  what  happened, 
because  the  return,  if  you  will  examine  it,  even  there 
conceals  the  source  of  the  money.  It  says,  Business 
or  Profession:  Miscellaneous  enterprises.  What 
miscellaneous  enterprises'?  What  enterprises  sep- 
arate and  apart  from  the  sale  of  meat  Ijy  the  Acme 
Meat  Company? 

Mr.  Link  was  asked,  and  he  testified,  so  far  as  I 
know%  Mr.  Ormont  did  not  have  any  other  business, 
than  the  Acme  Meat  Company.  What  miscellaneous 
business  enterprises,  from  which  is  earned  $71,000, 
without  telling  the  nature  of  the  enterprise,  or  any- 
thing? What  is  this  income?  It  says:  Miscel- 
laneous income. 

Any  deductions?  You  know,  you  have  deduc- 
tions when  you  earn  money;  you  have  to  return  the 
gross  income,  and  you  are  given  deductions,  and 
then  you  have  your  net  income — miscellaneous  en- 
terprises; joint  ventures  of  some  sort. 

I  ask  you,  ladies  and  gentlemen,  if  that  kind  of 
testimony  will  tell,  whether  that  kind  of  evidence 
will  convince  you  that  their  income  tax  was  re- 
ported properly,  or  if  it  was  on  a  fiscal  year  basis? 
Money  that  comes  in  as  extra  payment,  money  col- 
lected, which  the  right  hand  keeps  from  the  left 
[1454]  hand,  money,  after  the  investigation  starts 
in,  reported  as  miscellaneous  enterprises,  miscel- 
laneous income;  no  expense,  $70,000,  split,  in  two 
years — do  you  think  that  is  a  bona  fide  business 
venture,  on  a  fiscal  year  basis,  when  he  rushed  in, 
on  May  24th?     I  won't  go  into  that.     You  know 
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what  transpired  on  that  date,  and  his  Honor  will 
instruct  you  as  to  w^hat  you  should  consider  in  that 
connection,  and  you  will  decide  for  yourself  if  it  is 
a  bona  fide  joint  venture,  bona  fide  business  enter- 
prise on  a  fiscal  year  basis,  or  is  this  just  a  method 
concocted  up  in  a  hurry,  after  the  investigation  has 
started,  to  account  for  money,  to  excuse  it,  to  report 
it,  to  get  out  of  any  possible  charges  of  violation. 

The  investigation  starts  on  the  18th.  He  rushes 
to  an  attorney;  gets  an  accountant  on  the  21st,  and 
quickly,  as  fast  as  he  can  write,  to  get  up  a  docu- 
ment which  is  filed  on  the  24th,  and  it  was  on  a  fiscal 
year  basis.  The  right  hand,  a  fiscal  ,year  basis,  and 
the  left  hand  is  on  a  calendar  basis. 

This  fiscal  year  business  is  really  very  simple  in 
this  case.  If  it  were  true  that  they  had  a  separate 
business  enterprise,  and  it  was  run  on  a  fiscal  year 
basis;  if  it  was  apart  from  the  Acme  Meat  Com- 
pany's operation;  if  it  were  true  they  had  some 
other  basis  of  earning  money,  whether  a  joint  ven- 
ture, or  a  partnership ;  if  it  were  true  they  were  on 
a  fiscal  year  basis,  and  the  fiscal  year  started  May 
1,  1944,  and  ran  to  April  30,  1945,  this  w^ould  be  a 
return  properly  filed,  and  [1455]  the  income  would 
be  properly  reported. 

Do  you  think  they  had  a  separate  joint  venture, 
apart  from  the  Acme  Meat  Company?  Even  in  this 
return  it  does  not  say  anything  about  a  partner- 
ship. You  will  remember  Mr.  Gorgerty  testified 
they  said  they  were  partners,  and  they  had  an  insui*- 
ance  policy,  during  the  same  period,  and  Mr.  Gor- 
gerty said  that  they  are  partners.     They  gave  the 


us.  United  States  of  America  1113 

insurance  policy  as  partnevs.  What  does  this  joint 
venture  say?  It  does  not  say  from  what;  it  does 
not  say  anything.  50  per  cent  of  the  money  to  Mr. 
Orniont,  and  50  per  cent  to  Mr.  Ilimmelfarh.  Just 
take  the  first  eight  months  of  that,  which  was  1944 ; 
take  8/12ths  of  $70,000,  allocate  it  to  each  defen- 
dant, and  then  you  will  know  exactly  about  the  in- 
come, because  there  are  no  books  or  records.  You 
will  know  about  how  much  money  they  earncHl  in 
1944.  That  money  they  did  not  report,  although 
they  knevv^  they  earned  it  in  1944;  knew  it  was  part 
of  the  operation  of  the  Acme  Meat  Company;  and 
knew  it  was  side  money,  in  connection  with  the  sale 
of  meat.    They  did  not  report  it. 

Ask  yourself  this :  Do  you  think  they  would  have 
reported  it  at  any  time,  if  they  had  not  been  investi- 
gated 1  Ask  yourself.  If  you  find  this  return  is 
phony,  just  a  means  of  getting  out  of  a  trap,  after 
they  find  themselves  being  investigated,  after  they 
found  that  they  were  caught,  disregard  this  return 
for  whatever  it  is  worth. 

They  don't  report  on  how  or  where  the  money 
came  from,  but  [1456]  that  same  day,  after  it  was 
filed — they  filed  it  in  the  morning;  Mr.  Ormont  went 
up  to  see  Mr.  Bircher  and  Mr.  Phoebus,  and  had  a 
long  discussion.  You  remember  the  record.  He 
told  them  where  the  money  was  from.  You  remem- 
ber he  tried  to  get  out  of  sa\ang  it  was  extra  pay- 
ments; side  money.  He  made  it  sound  like  gifts. 
They  disclosed  at  that  time  what  that  money  was, 
and,  if  everything  was  above  board,  clean,  honest, 
and  not  a  violation  of  law,  why  didn't  they  put  it 
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on  the  return'?  Why  did  they  have  these  hiero- 
glyphics. Miscellaneous  income,  $71,000.00.  No  ex- 
planation ;  nothing.  And  there  was  some  testimony 
that  they  told  Mr.  Bircher  and  Mr.  Phoebus  they 
were  afraid  of  some  other  agency  finding  it  out. 
You  remember  they  stated  that,  and  that^s  why  they 
concealed  it.     That  is  why  they  did  not  report  it. 

But  it  does  not  make  any  difference  why  they  did 
not,  so  long  as  it  was  wilfully  and  deliberately  not 
reported,  and  it  should  have  been  reported  then,  so 
far  as  I  am  concerned.  It  is  up  to  you  to  decide 
finally,  in  Count  1,  whether  there  was  a  wilful  at- 
tempt to  evade  and  defeat  the  tax  which  was  due. 

Mr.  Ormont 's  testimony,  so  far  as  I  can  see,  did 
not  in  any  way  tend  to  establish  any  innocence  on 
his  part.  Mr.  Eustice  disclosed  they  had  accounted 
mth  some  checks.  Those  checks  were  taken  in  as 
unreported  income  by  Mr.  Eustice.  They  were  not 
afraid  of  those  checks,  and  they  were  shown  to  Mr. 
Eustice.  Mr.  Eustice  specifically  testified  he  did  not 
[1457]  take  those  sums  of  money  in  as  part  of  the 
unreported  income;  that  he  did  not  know  whether 
they  were  used  to  buy  bonds,  or  not  to  buy  bonds, 
or  were  used  for  living  expenses  or  not.  We  don't 
care.  The  only  thing  we  are  interested  in  here,  is 
the  thing  charged  in  the  indictment,  was  it  a  wilful 
and  deliberate  attempt  to  defeat  and  evade  the  tax 
by  failing  to  report  the  true  amount.  [1458] 

Now  I  don't  really  see,  as  I  say,  why  he  shouldn't 
deal  only  with  those  things.  We  might  as  well 
bring  in  a  lot  of  other  checks  that  have  nothing  to 
do  with  this  at  all.     Those  checks,  as  a  matter  of 
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fact,  show  nothing.  As  a  matter  of  fact,  by  dis- 
cussing only  a  few  checks  I  think  that  that  also 
bears  u])on  willfulness.  If  you  have  nothing  to  hide 
why  discuss  only  a  few  checks,  especially  checks 
that  are  shown,  at  least  as  to  part  of  them,  not  to 
have  been  taken  in  as  part  of  the  unreported  income 
by  the  agent. 

Now  some  questions  as  to  whether  these  things 
were  gifts,  this  money  he  received  on  the  side  was 
gifts.  I  will  leave  that  to  you.  You  have  had  ex- 
perience and  you  have  been  in  the  world  long 
enough.  Do  you  think  that  in  a  business  which 
produced  an  income  that  was  reported  of  $12,000 
for  the  year  1944,  do  you  think  that  the  customers 
of  that  business  brought  in  $70,000  in  gifts?  That 
is  a  new  term  for  those  side  payments,  gifts,  volun- 
tary gifts.  You  don't  have  to  pay  it,  but  what  do 
you  get  if  you  don't?  You  know  what  those  ])ay- 
ments  were. 

Then  Mr.  Ormont  told  you  about  cash  he  had, 
large  amounts  of  cash.  How  much  cash?  $11,000, 
$12,000.  How  much  did  you  accumulate  in  the 
preceding  year  1941?  Don't  know.  About  how 
much?  Oh,  between  $700  and  $1000.  Every  year 
between  $700  and  $1000.  Why  didn't  you  put  it  in 
the  bank  ?  His  mother  said  not  to  keep  all  his  eggs 
in  one  basket.  [1459] 

I  wish  if  you  had  the  time  that  you  would  look 
at  the  bank  deposits  of  Mr.  Ormont.  They  are  in 
evidence.  The  accounts  are  in  evidence.  Just  see 
how  much  money  Mr.  Ormont  did  put  in  the  banks 
during  that  period.     See  the  staggering  sums  of 
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money  going  into  those  accounts  as  comi^ared  to  the 
amount  of  money  which  he  testified  was  his  income 
for  the  year  1941  and  the  i^receding  years,  the  years 
in  whic']]  he  said  he  didn't  want  to  put  his  eggs  in 
one  basket.  A  couple  of  Japanese  banks  failed  and 
he  was  concerned  about  banks.  Why  this  $12,000 
til  at  he  held  out  and  didn't  put  in  the  bank  was  a 
drop  in  the  bucket  compared  to  the  sums  that  you 
will  find  on  those  slips.  And  I  am  not  going  to  go 
into  it  because  you  can  just  scan  them  and  see  the 
size  of  the  deposits  going  in,  and  then  decide  for 
yourselves  whether  w^hat  he  told  you  is  true,  whether 
the  reason  for  having  cash  on  hand  and  not  putting 
it  in  the  bank  had  something  to  do  with  banks  or 
something  else,  and  then  from  that  decide  the  more 
important  question,  did  he  actually  have  cash  on 
hand,  do  you  think  he  had  that  cash,  or  do  you 
think  that  that  is  something  else  to  becloud  the 
issues  in  this  case? 

And  supposing  he  had  the  cash?  Let's  assume 
lie  had  the  cash.  What  did  he  do  with  it?  Well,  in 
1943  out  of  the  $12,000  he  bought  about  $8000  worth 
of  bonds.  You  remember  that  testimony,  $8000 
Vx^orth  of  bonds.  That  I  assume  is  intended  to  show, 
or  at  least  you  are  supposed  to  draw  the  inference 
[1460]  from  that,  that  the  unreported  income  which 
Mr.  Eustice  claims  this  man  accumulated  during 
that  year  wasn't  really  accumulated  during  that 
year  because  be  bought  $8000  worth  of  bonds. 

Take  the  $8000  and  then  look  at  this  Schedule 
No.  42  which  shows  how  many  bonds  were  actually 
bought  during  that  year  and  see  if  you  don't  find 
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over  $50,000  worth  of  bonds  bought  that  year — 
$50,000  worth  of  bonds — some  such  sum.  Just  look 
at  them.  They  are  enumerated  on  the  schedule  and 
it  is  in  evidence. 

What  is  $8000  off  of  that?  It  is  $42,000.  Well, 
let's  assume  he  had  $8000  in  cash.  Does  that  chanj^e 
the  story  or  the  picture  that  was  presented  here  by 
Mr.  Eustice  from  these  records?  I  submit  to  3'ou 
til  at  it  doesn't  change  it  a  single  iota,  not  a  single 
iota.  Any  explanation  as  to  the  other  money  that 
was  used  to  buy  the  bonds  ?  No,  except  some  checks 
were  shown  here.  Which  of  the  bonds  were  bought 
witii  those  checks'?    I  can't  say.    I  don't  knov\\ 

And  notice  another  thing  on  these  che-cks  which  I 
think  is  very  important.  Acme  Meat  Company 
checks  payable  to  Sam  Ormont,  signed  by  Sam  Or- 
mont.  Aoain  from  the  right  pocket  to  the  left 
pocket.  Where  did  that  money  come  to  originally  to 
the  Acme  Meat  Company?  Don't  know.  Have  no 
way  of  telling. 

If  it  is  income,  ladies  and  gentlemen,  as  I  submit 
it  is,  I  think  as  the  evidence  shows  that  is  it,  that 
doesn't  make  [1461]  any  difference  who  paid  it. 
The  important  thing  is  that  it  is  income. 

Then  you  will  remember  the  testimony  here  deal- 
ing with  the  net  worth  of  the  defendant.  What  is 
net  worth?  I  don't  know  if  some  of  you  know.  Net 
worth  is  what  you  are  worth  today,  what  you  are 
worth  on  a  certain  date.  It  is  as  simple  as  all  that. 
If  you  have  $10,000  in  the  bank  and  you  have  a  car 
worth  $2000  and  a  house  worth  $18,000,  and  let's 
say  you  don't  owe  any  money  to  anybody,  you  are 


1478         Phillip  Eimmelfarh,  Sam  Ormont 

Avoi'th  $30,000.    All  you  have  to  do  is  add  the  $10,- 
000,  $2000  and  $18,000  and  that  is  your  net  worth. 

AVhat  has  he  got  to  show  for  it,  in  other  words'? 
JMost  people  can  take  this  money  and  spend  it  but 
lots  of  times  they  save  it  or  they  buy  something 
with  it  which  is  around  and  you  can  balance  it,  and 
Air.  Eustice,  as  you  remember,  also  testified  with 
reference  to  net  worth. 

In  other  words,  his  testimony  as  to  the  income 
didn't  only  come  from  a  showing  of  how  many  de- 
posits were  made,  how  much  money  was  deposited, 
how  much  money  was  taken  in,  but  he  even  checked 
it  back  and  showed  you  how  much  the  man  was  worth 
in  physical  worldly  goods  to  show  whether  he  actu- 
ally had  that  money.  And  besides  that  Mr.  Malin 
himself,  Avith  information  which  he  told  you  he  got 
from  the  defendant  Ormont,  prepared  net  worth 
statements  too.  They  also  show  how  much  worldly 
wealth  the  defendant  Ormont  had  as  of  the  period 
[1462]  shown  on  these  documents.  And  if  you  com- 
pare them  with  the  amount  that  Mr.  Eustice  testified 
to,  as  I  told  3^ou  before,  compare  the  amount  that 
Mr.  Ormont  through  his  accountant  shows  as  his 
net  worth,  compare  that  with  what  Mr.  Eustice  told 
you,  you  will  find  very  little  discrepancy.  That  I 
think  you  can  take  into  account  as  attesting  to  the 
completeness  and  competency  of  the  accounting 
work  that  was  performed  by  Mr.  Eustice  in  this 
connection.  [1463] 

But  if  you  don 't  take  that  into  account,  you  don 't 
have  to  because  most  of  the  books  and  records  are 
here,  and  you  can  examine  them  and  you  can  add 
these  things  up  yourself. 
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Now  again  with  reference  to  the  testimony  of  Mr. 
Orniont  here,  and  how  much  cash  he  had  on  hand, 
where  he  gx)t  that  cash  and  everything  else,  it  is 
part  of  your  function  to  consider  if  he  is  telling  the 
truth  and  how  much  of  the  truth.  All  the  truth? 
Part  of  the  truth?  And  also  in  that  connection  just 
ask  yourself,  what  about  that  affidavit  that  he  gave 
Mr.  Bircher?  You  remember  that  affidavit  that  he 
gave  Mr.  Bircher. 

I  submit  to  you,  ladies  and  gentlemen,  that  the 
testimony  of  the  defendant  Ormont,  if  you  analyze 
it  coldly,  tends  to  prove  rather  than  disprove  the 
government's  case.  Not  only  does  it  tend  to  prove 
it  by  what  he  affirmatively  said  but  by  what  was  not 
known  by  him,  as  he  testified.  That  testimony  in 
and  of  itself  tends  to  establish  the  truth  of  the 
charges  that  the  government  has  in  count  1  of  the 
indictment. 

With  reference  again  to  the  fiscal  year  return,  his 
Honor  will  tell  you  that  if  you  are  operating  on  a 
fiscal  year  basis  you  can  file  a  fiscal  year  return, 
provided  you  keep  books  and  records,  but  that  if 
you  don't  keep  books  and  records  of  the  type  that  is 
required  by  law  you  cannot  file  a  fiscal  year  return. 

What  books  and  records  are  there  as  to  the 
$71,000,  [1464]  ladies  and  gentlemen?  You  remem- 
ber the  books  and  records.  There  Avas  a  little  slip 
of  paper  out  of  a  gold-edged  book  and  a  little  slip 
of  paper  that  is  in  evidence.  That  little  slip  of 
paiier  contained  a  cumulative  sum.  It  doesn't  show 
where  it  came  from,  when  it  was  earned,  nothing 
upon  it  whereby  you  could  base  an  examination  or 
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from  which  you  could  check  and  determine  if  that 
is  the  correct  amount,  just  a  little  piece  of  paper. 

Mr.  Ormont  had  that  paper.  And  you  will  re- 
member Mr.  Blrclier  asked  for  a  leaf  from  the  book, 
and  ^Ir.  Ormont  gave  him  a  leaf  from  the  book. 
Here  it  is.  It  is  Government's  Exhibit  53.  There 
is  the  leaf,  tlie  little  piece  of  paper.  And  he  has  a 
cumulative  mnning  figure  showing  how  much  he 
earned,  and  he  splits  it  uj)  to  show  how  much  he 
earned  in  1944.  That  is  all  the  proof  you  need  as  to 
the  extra  income  in  1944,  right  in  his  own  book. 

His  Honor  will  tell  you  what  the  requirements  are 
as  to  keeping  books,  and  when  you  hear  that  instruc- 
tion just  remember  to  take  into  account  what  this 
thing  looks  like  and  what  it  shows  as  compared  with 
Avhat  his  Honor  tells  you  the  books  have  to  show, 
how  they  should  be  kept.  Just  bear  that  in  mind, 
ladies  and  gentlemen. 

Now  there  is  a  sum  stated  in  the  indictment  in 
count  1  as  to  how  much  w^e  claim  as  the  correct 
income.  Of  course  the  amount  that  we  say  was  re- 
ported on  the  1944  return,  you  [1465]  can  compare 
it,  you  have  it,  but  the  amoiuit  w^hich  we  claim 
should  have  been  the  amount  reported  and  the 
amount  of  tax  reported  as  to  that  figure,  I  just 
want  to  leave  you  this  one  word:  His  Honor  will 
tell  you  that  if  we  do  not  prove  the  whole  figure,  if 
we  prove  substantially  the  figure,  if  we  prove  a 
substantial  amount  of  money,  it  is  just  as  good  as 
proving  the  whole  figure.  In  other  words,  you 
don't  have  to  hold  the  government  to  proving  pre- 
cisely that  sum  of  money  which  is  stated  in  the 
indictment.    Substantially  that  is  enough.    And  the 
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amount  of  money  shown  on  that  little  slip  of  paper 
which  I  have  shown  you,  which  is  Government's 
Exhibit  53,  as  well  as  the  amount  of  money  which 
is  shown  upon  these  documents  which  were  filed  by 
Mr.  Ormont  and  the  accountant,  that  is  practically 
the  same  as  the  amount  shown  in  the  indictment 
under  count  1.  So  there  isn't  any  problem  as  to  any 
variance  between  the  amount  shown  and  the  amount 
tliat  we  have  established. 

Now  I  am  not  going  to  take  much  more  of  your 
time.  As  a  matter  of  fact,  I  don't  have  much  more 
time.  But  I  v/ill  say  this  to  you  in  closing,  I  said 
to  you  at  the  outset  that  this  is  really  a  simple  case. 
This  is  really  a  simple  case.  And  if  you  just  dis- 
regard all  the  irrelevancies,  all  of  these  red  herrings 
— you  know  wdiat  a  red  herring  is,  it  is  something 
3"ou  draw  in  here  to  distract  attention — just  forget 
all  about  these  things  that  were  dragged  in  and 
that  have  nothing  [1466]  to  do  with  this  case,  and 
what  does  this  case  consist  of?  Just  two  simple 
items:  How  much  money  did  he  report  in  1944  and 
how  much  tax  did  he  pay.  That  is  shown  by  the 
return.  Did  he  have  any  more  money  that  he  didn't 
report,  and  how  much  was  that,  and  how  much  was 
the  tax  on  that?  That  I  think  we  have  proved  be- 
yond any  doubt  whatsoever,  I  submit  to  you  ladies 
and  gentlemen,  and  that  the  additional  sum  of 
money  was  so  substantial  as  to  be  almost  ludicrous, 
if  it  is  said  to  be  something  on  the  side  or  something 
additional  that  shouldn't  have  been  reported  in  that 
vear. 
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Then  there  is  only  the  other  item,  did  he  do  it 
willfully  or  was  it  an  honest  mistake.  We  are  not 
here  asking  you  to  find  anything  on  the  basis  of 
honest  mistakes.  This  case  doesn't  involve  an  hon- 
est mistake.  If  it  did  we  wouldn't  be  here,  and  I 
don't  think  you  will  conclude  that  it  was  an  honest 
mistake.  An  honest  mistake  is  one  thing.  Nobodj^ 
is  prosecuted  for  an  honest  mistake.  Nobody  is 
prosecuted  for  a  belief  that  facts  are  so  and  when 
others  aren't  so.  As  a  matter  of  fact,  honest  mis- 
takes are  not  in  this  picture.  We  charge  that  this 
was  done  willfully  and  deliberately  and  with  pur- 
. poses,  the  very  purpose  that  we  charge  in  this  in- 
dctment,  that  this  was  done  willfully  and  that  it  was 
an  attempt  to  defeat  and  evade  the  tax.  That  is 
exactly  what  it  was,  ladies  and  gentlemen.  That  is 
precisel}^  what  I  submit  to  you  the  government's 
proof  has  shown.  [1467] 

Now  that  is  as  to  Mr.  Ormont.  Now  I  think  I 
have  about  25  or  30  minutes  for  Mr.  Himmelfarb. 

The  Court :  Maybe  it  would  be  convenient  to  take 
a  short  recess  and  then  you  can  dispose  of  your 
argument  and  we  will  hear  from  Mr.  Katz. 

We  will  have  a  short  recess.  Remember  the  ad- 
monition. 

(Short  recess.) 

The  Court:    Usual  stipulation? 
Mr.  Strong :    So  stipulated. 
Mr.  Katz :    So  stipulated. 
Mr.  Robnett :    So  stipulated. 

Mr.  Strong:  Now  that's  for  Mr  Ormont.  Now 
Mr.  Himmelfarb. 
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Mr.  Iliiiiinelfarl),  as  I  said,  is  charged  in  count  2. 
Count  2  charges  that  on  or  about  th(^  141h  day  of 
March  1945  Mr.  Himmelfarb  did  willfully,  know- 
ingly, unlawfully  and  feloniously  attempt  to  defeat 
and  evade  a  large  part  of  the  income  tax  which  is 
due  and  owing  by  him  for  the  year  1944,  by  pre- 
paring and  causing  to  be  prepared  and  filing  and 
causing  to  be  filed,  a  false  and  fraudulent  return 
wherein  he  stated  that  his  net  income  for  the  year 
1944,  computed  on  a  community  property  basis,  was 
in  the  sum  of  $4,111.74,  for  which  the  income  tax 
was  $656,  and  the  government  charges  that  the  cor- 
rect amount  of  his  net  income  for  that  year,  also 
computed  on  the  same  community  property  basis, 
was  closer  to  $17,700,  [1468]  which  is  a  difference 
of  some  $12,000,  and  that  the  tax  on  that  should 
have  been  around  $5,800,  rather  than  the  sum  which 
he  reported  of  $656. 

Again  in  substance  the  same  contention  of  the 
government  is  supported  by  the  evidence  of  the 
same  type  as  that  which  I  mentioned  as  to  Mr.  Or- 
mont.  Mr.  Himmelfarb  for  the  year  reports  so 
much  money  as  his  income,  paid  so  much  tax,  and 
we  say  that  that  isn't  enough,  that  he  willfully  and 
deliberately  didn't  report  some  more  money,  as  I 
said,  around  $12,000. 

What  is  the  evidence  as  to  Mr.  Himmelfarb? 
You  will  remember  a  slightly  different  picture  here 
as  to  Mr.  Himmelfarb.  First  we  have  an  income 
tax  return,  which  Mr.  Himmelfarb  filed,  and  which 
is  Government's  Exhibit  4,  and  that  is  in  evidence 
and  vou  can  examine  it.     Mr.  Himmelfarb  filed  it 
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on  Mar<3b  14,  1946,  and  he  tells  you  where  he  got 
the  money.  According  to  this  his  employer's  name 
is  Sam  Ormont,  doing  business  as  Acme  Meat  Com- 
pany— Sam  Ormont,  doing  business  as  Acme  Meat 
Company.  Mr.  Gorgerty,  you  will  remember,  testi- 
fied that  they  were  a  partnership,  that  Mr.  Himmel- 
farb  had  that  policy  changed.  There  is  the  policy, 
by  the  way.  It  is  also  in  evidence.  That  is  Govern- 
ment's Exhibit  44.  You  can  look  at  that.  That  says 
right  on  its  face,  and  the  date  of  the  endorsement 
is  ?»Iay  20,  1944.  That  is  when  it  was  changed. 
And  the  name  of  the  assured  is  hereby  changed  to 
.[1469]  read  Phillip  Himmelfarb  and  Sam  Ormont, 
co-partners,  doing  business  as  Acme  Meat  Company. 
And  there  is  the  form  its(>lf  which  shows  w^hat  it 
covers,  and  again  it  shows  here  on  a  standard  form 
that  is  attached — I  won't  describe  it;  it  is  the  first 
sheet  here  and  you  can  look  at  it — ^but  this  policy 
assures  Phillip  Himmelfarb  and  Sara  Ormont,  co- 
partners, doing  business  as  Acme  Meat  Company, 
on  merchandise  of  every  description  consisting  prin- 
cipally of  meats,  including  livestock  on  the  prem- 
ises, and  then  it  goes  into  all  that  other  business, 
it  gives  the  address  and  everything  else. 

So  there  is  evidence  in  this  case  right  at  the  out- 
set that  Mr.  Himmelfarb  is  also  not  telling  every- 
thing. That  you  can  take  into  account  in  determin- 
ing not  only  what  his  relationship  was  to  Mr.  Or- 
mont and  what  part  of  that  money  was  his  and  what 
he  got,  but  you  also  can  take  that  into  account  in 
determining  willfullness.  Willfullness  is  a  very 
important  term  here,   as  his  Honor  will  tell  vou 
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more  ahoiit  later.  But  bear  in  mind  these  little 
indications  of  willfullness.  It  doesn't  say  on  his  re- 
turn that  he  is  a  co-partner,  it  says  here  that  his 
employer  is  Sam  Ormont,  doing  business  as  Acme 
Meat  Company. 

And  it  also  reports  in  that  return  that  his  income 
is  in  a  certain  amount,  the  amoimt  that  I  read  to 
you,  and  shows  that  the  tax  is  $656,  which  is  made 
up  api^arently  part  in  cash  payments  on  estimated 
tax  and  part  by  being  withheld.  [1470] 

Then  there  is  also  the  return  of  Mrs.  Himmelfarb, 
who  of  course  is  not  involved  in  this  case,  she  is  not 
a  defendant,  she  is  his  wife,  and  as  you  know  she 
gets  half  of  his  income,  as  you  ladies  probably 
know  very  well,  that  you  are  entitled  to  half  of  the 
income  of  your  husband.  And  she  reports  a  certain 
amount  of  money  as  one-half  of  the  community 
property  of  her  husband.  So  that  her  return  is 
predicated  on  what  Mr.  Himmelfarb — and  if  I  say 
Ormont  in  this  connection  I  always  mean  Himmel- 
farb because  I  am  talking  about  Himmelfarb;  this 
only  deals  with  Himmelfarb — that  shows  the 
amount  he  paid,  as  we  charge,  the  amount  that  he 
reported  as  we  charge. 

Now  the  only  problem  that  exists  is,  did  he  have 
any  more  income?  Did  he  have  this  extra  income 
which  we  say  he  did  have  and  which  he  should  have 
reported  ? 

Well,  as  to  that  the  evidence  is  simply  this:  First 
they  are  co-partners,  but  he  didn't  say  so  on  his 
return.  We  have  to  get  Mr.  Gorgerty.  He  tells  you 
what  happened.  You  remember  Mr.  Gorgerty,  and 
the  policy  itself.    That  you  can  examine. 


1486         Phillip  Himmelfarl),  Sam  Ormont 

Then  we  have  this  revealing  document  known  as 
the  fiscal  year  return.  That  is  Government's  Ex- 
hibit No.  6.  That  says  right  on  its  face  that  it 
covers  the  calendar  year  1944,  or  fiscal  year,  and 
then  it  shows  that  it  covers  the  year  beginning  May 
1,  1944,  and  it  runs  right  through  to  April  30,  1945. 
Now  that  May  1st  is  just  about  the  same  time  as 
this  [1471]  policy  was  issued.  You  will  remember 
this  endorsement  bears  the  date  of  May  20,  1944,  so 
that  at  that  time  they  are  co-partners,  doing  busi- 
ness as  Acme  Meat  Company. 

And  you  have  this  return  again,  the  return  on  its 
-face  purports  to  be  a  return  for  Sam  Ormont  and 
Phillip  Himmelfarb.  It  shows  miscellaneous  enter- 
prises, and  they  give  the  address.  Imperial  Highway 
and  Garfield  Avenue,  South  Gate,  California,  and 
there  again — and  this  I  am  offering  against  Mr. 
Himmelfarb,  the  same  return — miscellaneous  re- 
turn, doesn't  say  what,  doesn't  say  where,  doesn't 
say  a  thing  about  it,  $71,383. 

Any  deductions'?  No  deductions.  All  nice  clean 
neat  profit. 

And  if  you  turn  a  few  pages  you  will  find  where 
it  shows  you  how  it  is  split  up,  50  per  cent  to  Sam 
Ormont,  $35,694  and  some  cents,  and  50  per  cent  to 
Phillip  Himmelfarb,  $35,694  and  some  cents,  pre- 
pared by  Mr.  Malin,  filed  as  I  said  before  on  May 
24th.  [1472] 

In  connection  with  this  return  you  remember  that 
an  accountant  was  put  on  the  stand  by  Mr.  Katz, 
and  he  had  some  figures  and  he  was  using  some 
schedules,  and  you  will  remember  he  was  hired  just 
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tlie  day  Ijefore,  and  you  remember  he  testified — I 
think  when  I  asked  him — whether  he  got  any  infor- 
mation from  the  defendant  Himmelfarb,  and  he 
said  no,  the  only  information  lie  had  was  what  is 
shown  on  the  face  of  these  documents,  this  income 
tax  return  which  is  the  fiscal  year  return,  the  so- 
called  fiscal  year  return,  plus  the  income  tax  return 
of  the  defendant  himself.  And  you  remember  that 
that  accountant — I  think  his  name  was  Kibbee — Mr. 
Kibbee  was  a  very  nice  gentleman.  He  also  has 
nothing  to  do  with  this  case.  I  submit  to  you  that 
his  testimony  has  less  to  do  with  the  case  than  he 
has,  because  his  testimony  is  simply  a  computation 
of  which  is  shown  on  the  face  of  these  things,  but  in 
one  respect  it  is  very  important,  because  Mr.  Kibbee 
allocated,  their  own  accountant,  their  own  case,  al- 
located this  money  to  show  what  part  of  it  was 
earned  in  1944  by  Mr.  Himmelfarb,  and  that  was 
somewhere  around  $11,000  or  $12,000  in  addition  to 
the  amount  reported. 

Now^  what  further  proof  do  you  need  as  to  how 
much  money  w^as  earned  in  1944?  Their  own  ac- 
countant comes  in  and  tells  you.  He  can  figure  th-e 
out  from  these  documents  himself.  We  don't  have 
to  do  any  figuring  at  all.  We  don't  have  to  put  on 
anything.  You  don't  have  to  figure  it  either.  If  it 
[1473]  hadn't  been  for  the  accountant  here  you 
would  have  had  to  do  that,  you  would  have  had  to 
taken  8/12  of  that  fiscal  year  and  the  reason  it  is 
8/12  is  because  it  starts  on  May  1st,  so  that  makes 
it  from  May  1st  until  December  31st  a  period  of 
eight  months  in  1944,  and  then  there  are  the  four 
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montlis  in  1945.  So  to  determine  how  much  it  will 
be  in  1944  you  should  take  8/12  of  the  amount  re- 
ported since  that  is  the  period  it  covers.  But  you 
don't  have  to  do  that,  and  I  won't  ask  you  to  go 
through  tliat,  as  I  have  suggested  you  might  go 
througli  these  others,  you  don't  have  to  go  through 
these  reports  at  all  because  Mr.  Kibbee  told  you 
what  that  sum  was,  and  that  sum  is  almost  the  same 
as  that  which  we  claim  in  our  indictment  was  the 
additional  income  for  that  year.  All  Mr.  Kibbee 
can  do  is  just  allocate  and  compute. 

In  addition  to  that,  which  on  its  face,  as  I  said, 
^nd  through  Mr.  Kibbee 's  testimony  showed,  how 
much  money  they  had  there  is  the  fact  that  they  are 
partners  and  the  fact  that  his  return,  Himmelfarb's 
return,  doesn't  show  that  they  are  partners,  again 
concealing  a  fact  of  that  type,  if  you  find  that  it  is 
concealing  a  fact,  if  you  find  that  they  were  partners 
from  Mr.  Gorgerty's  testimony  and  the  policy  itself, 
you  can  take  the  fact  that  that  was  concealed  from 
his  return  to  account,  you  can  take  that  into  ac- 
count in,  determining  whether  or  not  Mr.  Himmel- 
farb  in  failing  to  report  that  money  did  so  willfully, 
as  we  charge.  You  can  take  that  into  [1474]  ac- 
count in  determining  his  intent. 

Of  course  Mr.  Himmelfarb,  just  as  well  as  Mr. 
Ormont,  filed  a  fiscal  year  return  six  days  after  the 
investigation  started.  They  both  filed  them  to- 
gether. It  is  the  one  document.  They  both  went 
to  an  attorney  and  then  the  attorney  took  them  to 
Mr.  Malin,  the  accountant,  and  then  Mr.  Malin  pre- 
•pared  all  these  things  and  got  together  these  sched- 
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Tiles  which  are  Goveniment's  Exhibits  50-A  through 
D,  which  you  can  examine,  and  he  rushed  that 
thing  in. 

I  ask  you  again  to  take  into  account,  wh(m  you 
are  considering  the  question  of  willfulness,  the 
question  of  whether  there  is  any  atteni])t  to  evade 
and  defeat,  the  question  of  w^hether  there  is  any 
concealment,  take  into  account  this  strange  fact 
that  just  as  soon  as  an  investigation  starts  they  rush 
to  a  lawyer,  they  hire  and  get  an  attorney,  as  he 
testified  here,  and  that  attorney  was  retatined  for 
both  Mr.  Himmelfarb  and  Mr.  Ormont,  and  the  at- 
torney gets  an  accountant,  and  then  the  accountant 
does  the  computing  and  in  they  come,  six  days  after 
the  investigation  started.  Doesn't  that  show  any- 
thing as  to  what  they  were  doing  before  the  investi- 
gation started?  And  doesn't  that  tend  to  show  to 
you  as  reasonable  men  and  women  what  they  would 
have  done  if  the  investigation  hadn't  started  on  that 
date? 

If  there  was  nothing  to  hide,  if  there  was  no  prob- 
lem, why  didn't  they  go  to  an  accountant  and  state, 
if  they  wanted  [1475]  to  add  on,  and  why  do  they 
need  an  accountant  to  put  down  on  a  form  miscel- 
laneous income  $71,000?  If  you  had  a  lot  of  deduc- 
tions and  subtractions  and  things  like  that  I  prob- 
ably would  get  an  expert,  but  when  you  haven't  got 
anything  to  deduct,  all  you  have  to  put  down  is  how 
much  income  you  got,  aiid  all  the  accountant  knows 
is  what  you  tell  him,  why  do  you  need  an  account- 
ant? [1476] 
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Why  do  you  need  an  attorney?  Why  do  you 
need  anybody  to  tell  you  anything  that  is  open  and 
aboveboard'?  Why  not  just  do  it  yourself?  No, 
they  went  to  an  attorney;  they  went  to  an  account- 
ant, and  Mr.  Kibbee  himself — this  was  rather  amus- 
ing, because  he  was  supposed  to  be  an  expert — he 
couldn't  find  some  of  the  money  unaccounted  for, 
with  his  own  computation.  He  couldn't  figure  it 
out,  when  he  knew  all  the  facts  from  the  basis  of  the 
documents  himself.  Were  there  some  more  facts'? 
Mr.  Kibbee  could  not  tell  you  about  some  small 
sums. 

.  Now,  besides  what  Mr.  Kibbee  told  you,  as  to  how 
much  money  got  on  the  1944  income,  you  have  those 
documents  v^hich  Mr.  Malin  filed.  Let  me  read  you 
this  letter,  which  was  filed,  and  which  was  signed 
by  Phillip  Himmelfarb,  and  listen,  not  only  to  what 
T  say,  but  try  to  keep  in  mind  what  is  being  stated 
here,  and  how  it  is  being  stated.  Here  is  a  letter  he 
sent  in  addressed  to  Mr.  Donald  Bircher,  Special 
Agei^t,  Federal  Building,  Los  Angeles,  California. 

''Dear  Mr.  Bircher: 

"In  answer  to  your  inquiry  substantiating 
the  amount  of  $35,694.42  as  my  share  of  the 
profits  from  the  joint  venture,  we  kept  a  cumu- 
lative record.  Each  time  additional  amounts 
were  received,  these  were  added  to  the  previous 
accumulated  total. 

"This  record  is  a<3curate  to  the  best  of  my 
knowledge  and  belief.  No  other  records  were 
kept."  [1477] 


vs.  United  States  of  America  14 Dl 

Bear  that  in  mind,  ladies  and  gentlement,  when 
you  listen  to  his  Honor's  instructions,  as  to  what 
record  you  have  to  have  to  have  authority  at  any 
time  to  file  a  fiscal  year  return. 

"No  other  records  were  kept.  All  of  the 
money  received  is  represented  by  the  total  re- 
ported. 

"Respecting  the  division  of  the  profits: 

"You  ask  if  we  divided  the  profits  weekly, 
monthly  or  at  the  end  of  the  fiscal  year.  In 
answer  to  that,  there  was  no  set  time  for  dis- 
tributions. Distributions  were  made  at  various 
intervals. 

"The  total  amount  I  received"  


This  is  signed  by  l*hillip  Himmelfarb 

"was  $35,694.42.  This  represented  the  total 
amount  received  by  me  and  there  were  no  ex- 
penses. 

"Respecting  your  inquiry  whether  the  total 
reported  was  both  the  gross  and  the  net,  the 
answer  is  yes.  This  represented  both  the  gross 
and  the  net  amount. 

"Very  truly  yours, 

/s/  "Phillip  Himmelfarb." 

Then  he  files  an  affidavit  imder  oath,  subscribed 
and  sworn  to  by  Phillip  Himmelfarb.  I  will  read 
you  this  affidavit.  When  you  listen  to  this,  remem- 
ber the  testimony  of  Mr.  Gorgerty.  Remember  that 
document;  that  insurance  policy,  and  whether,  in 
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order  to  protect  themselves,  they  told  Mr.  Gorgerty 
[1478]  what  relationship  they  bore,  who  they  \vere, 
and  how  they  were  operating  the  business.  This  is 
under  oath. 

"I,  Phillip  Himmelfarb,  being  first  duly 
sv/orn  and  being  of  lawful  age,  depose  and 
state : 

"That  during  the  year  1944  I  w^.s  an  em- 
ployee of  the  Acme  Meat  Company;" 

I  was  an  employee  of  the  Acme  Meat  Company. 
This  is  being  sent  to  the  Bureau  of  Internal  Rev- 
enue, v/hen  they  are  inquiring  about  his  income. 
.That's  what  he  tells" them;  and  that's  w^hat  he  testi- 
fied to,  that  on  the  27th  day  of  July,  1945,  he  was 
an  employee.    He  said: 

"That  during  the  period  commencing  with 
May  1,  1944,  and  ending  on  April  30,  1945,  I 
received  from  the  joint  venture,  which  I  have 
engaged  in  with  Samuel  Ormont,  the  sum  of 
$35,964.42;  Samuel  Ormont  received  from  this 
joint  venture  a  similar  amount; 

"That  the  total  amount  of  this  aforemen- 
tioned income  received  by  me  was  not  reported 
by  me  for  the  calendar  year  1944  but  was  re- 
ported in  full  in  a  joint  venture  return  for  the 
period  commencing  with  May  1,  1944,  and  end- 
ing on  April  30,  1945." 

And  that,  in  connection  with  that,  and  proof  of 
the  fact  that  he  got  the  money — some  people  might 
say  they  got  the  money ;  or  that  they  might  not  have 
got   it— I   submit,   this   document   shows   what   his 
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assets  are,  liow  mucli  he  was  worth,  how  [1479] 
mueh  he  got,  exactly  as  the  Goveniment  says  he 
really  got. 

There  has  been  filed  here  58,  Schedule  50  B, 
which  bears  the  signature  of  Phillip  Himmelfarb, 
which  tells  you  what  he  was  worth ;  how  much 
money  he  got.  There  is  no  doubt  of  the  facts ;  he  got 
none  whatsoever.  Here  is  set  forth  what  he  is 
worth,  and  where  the  money  went,  and  then  he  says 
something,  which  is  somewhat  peculiar.  If  they  are 
operating  as  a  joint  venture,  and  the  joint  venture 
is  the  only  joint  business,  as  he  says,  they  are  in, 
let  us  assume  the  claim  is  not  that  they  are  partners, 
he  has  a  statement : 

"In  addition  to  this  i/o  of  the  profits  for  the 
year  1945  accrues.  On  April  30,  1945,  this  has 
been  tentatively  estimated  at  $9,561.06." 

I  submit  to  you,  ladies  and  gentlemen,  with  refer- 
ence to  Mr.  Himmelfarb,  there  can't  be  any  possible 
doubt  of  the  fact  that  he  received  that  money  in 
1944.  He  says  so  himself.  His  accountant  says  so. 
He  figured  it  out  for  him.  There  isn't  any  doubt, 
so  he  received  just  about  the  same  sum  we  say  he 
received. 

Besides  that,  you  have  in  evidence  here  the  bank 
records  of  Mr.  Himmelfarb,  w^hich  show  you  how 
much  money  got  into  his  bank  a^ccount.  In  addi- 
tion, of  course,  you  have  all  of  the  circumstances, 
which  I  have  described  to  you,  with  reference  to  the 
preparation  of  the  various  documents  which  were 
marked  as  part  of  Government's  Exhibit  50.     No 
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books,  he  says,  were  kept  [1480]  of  that  enterprise. 
That  enterprise  consisted  of  some  enterprise  Mr. 
Ormont  was  engaged  in;  some  joint  venture.  He 
says  so.  He  says  it  under  his  own  signature,  his 
joint  venture  fiscal  year  return,  and  this  money 
came  obviously,  as  this  signature  to  this  return 
shows,  from  the  same  source. 

I  won't  go  into  the  source.  Ask  yourselves  what 
those  sources  were.  I  am  not  going  to  spend  any 
more  time  on  Phillip  Himmelfarb.  I  think  that  on 
the  basis  of  the  evidence  before  you,  upon  the  basis 
of  the  fact  that  he  reports  additional  income  for 
1945  on  a  fiscal  year  return, — all  the  circumstances 
concerning  the  preparation  of  the  fiscal  year  return, 
when  they  do  it,  how  they  do  it,  all  those  considera- 
tions, together  with  the  testimony  of  their  account- 
ant, Mr.  Kibbee,  together  with  he  tesimony  of  Mr. 
Malin,  together  with  what  was  said  by  Mr.  Ormont, 
by  Mr.  Himmelfarb^  in  his  affidavit,  and  together 
wdth  what  he  says  in  the  letter;  and  together  with 
the  fact  that  he  still  claims  under  oath  the  fact  that 
he  v/as  an  employee,  w^hen  you  have  seen  that  he 
was  a  partner, — I  think  that  is  enough  to  show  that 
Mr.  Himmelfarb  too  had  this  unreported  income; 
that  that  income  w^as  earned  by  him  in  1944;  earned 
by  him,  not  as  a  separate  special  enterprise,  but  as 
a  part  of  their  joint  venture,  and  that  Mr.  Himmel- 
farb wilfully  and  deliberately  failed  to  report  that 
income  on  his  tax  return. 

That  he  wilfully  and  deliberately,  as  charged  in 
Count  2  of  the  indictment,  attempted  to  defeat  and 
evade  a  large  part  of  [1481]  the  income  tax  due  and 
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owing  by  him  to  tlic  United  States  for  the  year  1944, 
by  preparing,  and  causing  to  be  prepared,  filing  and 
causing  to  be  filed,  with  the  Collector  of  Internal 
Revenue,  a  false  and  fraudulent  income  tax  i-eturn, 
wherein  he  understated  his  income  for  that  year, 
which,  as  I  told  you,  he  understated  by  about  $12,- 
000.00. 

That  is  the  Government's  case  against  Mr.  Him- 
melfarb.  I  submit,  upon  the  eviden^^e,  and  those 
pieces  of  evidence  which  I  have  outlined  to  you,  it 
is  clearly  indicated  that  Mr.  Himmelfarb  was  doing 
precisely  what  he  is  charged  in  the  indictment  with 
doing,  and  that  Mr.  Himmelfarb  is  guilty  of  the 
offense  charged  in  Count  2,  just  as  Mr.  Ormont  is 
guilty  of  the  offense  charged  in  Count  1  of  the  in- 
dictment, as  against  him. 

The  Court :    Mr.  Katz. 

Argument  in  Behalf  of  Defendant  Himmelfarb 

Mr.  Katz :  May  it  please  the  Court,  counsel,  ^Ir. 
Strong,  and  ladies  and  gentlement  of  the  jury: 

The  first  jigsaw  puzzle  that  I  must  unravel,  is  one 
created  by  the  condition  of  the  exhibit  at  this  time, 
and  I  will  try  to  take  up  those  that  I  want  to  refer 
to  in  this  case. 

You  ladies  and  gentlemen  of  the  jury  have  pa- 
tiently sat  here  and  attentively  listened  to  much 
talk,  but  little  evidence,  in  a  little  better  than  three 
weeks,  since  his  case  commenced,  and  I  know  that 
your  duty  of  sitting  and  serving  here  as  jurors 
[1482]  devolves  upon  you  by  reason  of  the  fact  that 
you  are  citizens  of  a  vital  and  living  Democracy, 
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and  it  was  lightened  to  some  extent  by  the  fact  that 
the  court  room  was  presided  over  by  one  possessed 
of  a  very  cheerful  personality  and  disposition,  and 
particularly  a  keen  sense  of  humor.  At  least,  I 
find  that  to  be  true 'of  my  stay  in  tlie  court  room 
up  to  this  tim-e. 

Even  after  three  long  weeks  in  this  court  room 
I  believe  that  I  have  eventually  come  to  the  conclu- 
sion that  the  prosecutor  is  Strong,  but  his  case  is 
weak,  and  as  against  the  defendant  Himmelfarb  it 
actually  is  non-existent. 

He  told  you  about  jigsaw  puzzles  and  the  pieces 
that  go  to  make  it  up,  but  insofar  as  the  case  against 
the  defendant  Phillip  Himmelfarb  is  concerned,  he 
not  only  did  not  have  the  jigsaw  puzzle,  he  not  only 
did  not  have  any  pieces ;  he  did  not  even  have  a  box 
they  should  have  been  in.  He  came  into  this  court 
with  the  statement  of  what  he  was  going  to  do,  and 
in  the  argument  that  he  has  made  has  referred  to 
some  exhibits,  and  it  now  becomes  my  duty  to  review 
with  you  the  evidence  in  this  case;  to  go  over  the 
testimony  and  the  exhibits  that  are  here  before  the 
Court,  and  when  I  talk  about  this  case,  ladies  and 
gentlemen  of  the  jury,  I  am  talking  about  the  case 
against  the  defendant  Himmelfarb.  That  is  the 
only  evidence  that  I  am  concerned  with  in  this  case ; 
the  evidence  introduced  against  him. 

In  the  determination  of  the  guilt  or  innocence, 
you  as  [1483]  jurors,  under  your  oath,  and  under 
the  instmctions  the  Court  will  give  you,  have  the 
solemn  obligation  of  determining  that  guilt  or  inno- 
cence upon  the  evidence  that  has  been  introduced 
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in  this  case  in.  tliis  court,  in  this  record,  against  the 
defendant  Ilirnnieirarlj,  and  not  upon  any  state- 
ments Mr.  Strong  makes  to  you,  not  upon  any  state- 
ments T  make  to  ,you,  and  not  upon  any  evidence 
that  may  have  come  into  this  case  that  didn't  <^;ome 
in  against  the  defendant  Phillip  Himmelfarh. 

I  realize  it  is  a  most  difficult  task  to  sit  in  a  court 
room,  as  you  have  done,  and  have  heard  the  evidence 
come  in;  very  little  against  one  defendant,  and  the 
rest  against  someone  else,  and  you  should  try  in 
your  mind  to  sliTit  off  the  other  evidence,  and  deter- 
mine the  case  solely  upon  the  evidence  that  is  before 
you  as  against  the  defendant  Phillip  Himmelfarh, 
which,  under  your  oaths,  and  under  the  instructions 
you  must  do.  And  I  believe  that  a  review  of  the 
record  will  help  you  determine  just  exactly  what 
that  evidence  is,  and  for  that  reason  T  have  gone 
over  the  transcript,  and  I  think  you  can  see  from 
the  stack  on  my  desk,  which  is  only  a  part  of  them 
— I  have  two  here — we  have  written  hooks  in  this 
same  court  room  in  the  three  weeks  we  have  been 
here.  > 

I  have  gone  through  these  transcripts,  so  that  we 
may  have  in  mind  just  exactly  what  the  evidence  is, 
because  this  case,  like  any  other  case,  is  not  to  be 
determined  upon  conjecture,  speculation,  surmise, 
guesswork  or  suspicion  or  [1484]  innuendos  that 
may  be  made  in  argument  to  you;  but  must  be  de- 
cided upon  the  evidence  before  you.  And  what  is 
that  evidence?  It  is  very  interesting  really,  and  I 
l)elieve  you  are  going  to  find  it  so. 
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The  first  witness  in  this  case  was  Mr.  Albert  D. 
Allen.  He  was  the  man  you  recall,  who  w^as  called 
down  from  the  Collector's  office,  who  found  it  to  be 
very  difficult  to  get  a  truck  to  bring  down  the  vol- 
uminous records  which  he  would  have  to  do,  and  as 
a  result  of  stipulation  between  counsel  as  to  what 
amounts  were  paid  in  connection  with  the  taxes,  he 
was  excused,  and  did  not  testify.  So  I  am  going  to 
eliminate  him,  because  he  did  not  actually  testify. 

Consequently,  the  first  witness  then  becomes  Mr. 
Baizer,  who  identified  the  bank  record  with  respect 
to  Mr.  Ormont  only,  and  we  must  eliminate  him. 
There  is  no  evidence  with  respect  to  the  defendant 
Himmelfarb. 

The  next  witness  w^as  James  E.  McClung;  the 
witness  in  the  case,  who  identified  the  bank  records 
respecting  Sam  Ormont  only.     We  eliminate  him. 

The  third  witness  in  the  case  was  Albert  H.  Jehl. 
He  identified  bank  records  respecting  the  defendant 
Ormont  only.    We  must  eliminate  him. 

The  next  witness  in  the  case  w^as  Thomas  G.  Mil- 
ler. He  identified  some  stock  records  of  Merrill 
Lynch,  Pierce,  Fenner  &  Beane,  respecting  the  de- 
fendant Ormont  only.  We  must  [1485]  likewise 
eliminate  him. 

The  next  witness  was  Hugh  R.  Pingree.  He  iden- 
tified records  of  the  Bank  of  America,  3rd  and  Chi- 
cago Branch,  of  the  defendant  Phillip  Himmelfarb. 
Until  we  get  up  to  the  point  of  Mr.  Pingree,  we  have 
eliminated  four  witnesses  entirely.  There  is  no  evi- 
dence from  them  whatsoever. 
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We  get  to  Ml-.  Pingrce.  What  does  he  do?  He 
comes  into  court  and  says  these  records  are  records 
of  the  bank  respecting  Mr  Himmelfarb's  account. 
He  does  not  testify  with  respect  to  any  matters  con- 
tained therein  whatsoever.  He  merely  identifies 
those  records. 

The  sixth  witness  in  the  case  was  Mr.  Link,  who 
spent  some  little  time  here.  The  only  testimony  that 
Mr.  Link  gave  that  is  in  the  record  against  the  de- 
fendant Phillip  Himmelfarb  is  to  the  following 
effect,  and  I  am  giving  you  in  substance  the  total 
of  that  testimony. 

He  testified  that  he  saw  the  defendant  Himmel- 
farb performing  work  on  the  premises  of  the  Acme 
Meat  Company,  during  1944  and  1945;  that  he  saw 
him  make  out  invoices  to  customers  when  they  came 
theie;  that  he  would  compute  the  amount  due  the 
customer;  that  he  made  another  computation,  and 
entered  the  amount  on  a  list,  which  he  kept  in  the 
desk  drawer;  that  he  saw  him  sell  beef  and  meat; 
that  he  audited  payroll  checks,  and  that  he  checked 
them  against  the  books,  and  in  the  checkbook. 

That  the  payroll  checks  were  issued  to  Phillip 
Himmelfarb.  [I486]  Link  never  saw  Phillip  Him- 
melfarb receive  any  sum  of  money  in  connection 
with  the  list  which  contained  the  names  of  custom- 
ers. Sometimes  the  handwriting  was  Himmelfarb, 
and  sometimes  the  handwriting  was  Ormont.  That 
he  did  not  record  any  amount  from  the  list  on  any 
books  of  the  Acme  Meat  Company.  That  the  profits 
of  the  x\cme  Meat  Company  for  the  year  1944  were 
credited  to  the  account  of  Sam  Ormont. 
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That  was  the  sum  total  of  the  evidence  that  we 
have  in  this  case  from  Mr.  Link.  And  let  us  take 
that  evidence  on  all  of  the  Pingree  identification, 
which  makes,  up  to  this  point,  the  sum  total  of  the 
evidence  in  the  case. 

I  shall  refer  to  exhibits  when  I  have  pointed  out 
the  witnesses  that  have  come  here.  Our  next  wit- 
ness is  Mr.  Eustice,  and  he  was  here  a  long  time. 
As  a  matter  of  fact,  he  was  here  so  long  I  thought 
this  was  going  to  be  a  court  of  Eustice,  instead  of  a 
court  of  justice.  But,  nevertheless,  during  that  long 
period  of  time  he  was  here,  I  think  at  least  one- 
.  third  of  these  volumes  represent  Mr.  Eustice 's  tes- 
timony. 

There  isn't  one  word  of  Mr.  Eustice 's  testimony 
against  the  defendant  Phillip  Himmelfarh.  He 
must  be  eliminated  entirely.  You  wdll  recall  that, 
Avith  respect  to  each  of  the  witnesses  that  I  have 
mentioned  up  to  this  time,  including  Mr.  Eustice, 
there  was  no  cross-examination  except — it  wasn't 
actually  cross-examination — except  tliat  I  did,  with 
respect  to  Mr.  Eustice,  at  the  outset  of  his  testi- 
mony, take  him  on  [1487]  preliminary  or  voir  dire 
examination  with  respect  to  his  record,  to  establish 
their  incompetency;  and  the  reason  that  there  was 
no  cross-examination  with  respect  to  the  previous 
witnesses  up  to  this  point,  and  Mr.  Eustice  too,  is 
because  no  direct  testimony  had  come  in  from  any 
of  those  witnesses  against  the  defendant  Himmel- 
farh. Consequently,  there  being  no  direct  testi- 
mony, there  was  nothing  with  respect  to  w^hich  he 
could  or  should  have  been  cross-examined. 
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The  next  witness  in  the  case  was  Mr.  Gorgerty. 
That  was  the  insurance  broker.  The  sum  total  of 
Mr.  Gorgerty 's  testimony,  in  substance,  was  that  he 
had  written  a  policy  for  Mr.  Himmelfarb;  that  Mr. 
Himmelfarb  had  called  him  in  for  the  purpose  of 
having  that  policy  transferred.  That  he  introduced 
Mr.  Ormont  to  him  as  his  partner,  and  asked  him 
to  transfer  this  policy  to  the  Acme  Meat  Company, 
showing  himself  and  Mr.  Ormont  as  partners. 

We  add  that  testimony  to  what  we  have  already 
in  the  case  to  make  up  to  this  point  the  sum  total 
of  the  evidence  against  the  defendant  Phillip  Him- 
melfarb. I  shall  go  into  the  matter  of  those  exhibits 
in  a  bit. 

The  ]3ext  and  the  ninth  witness  in  the  case  was 
Samuel  Phoebus.  He  testified  against  the  defend- 
ant Ormont  only.  Not  one  word  of  his  testimony  is 
against  the  defendant  Phillip  Himmelfarl).  We 
must  eliminate  him. 

The  tenth  witness  in  the  case  was  Frank  Smith. 
He  testified  against  the  defendant  Ormont  only. 
Not  one  word  of  testimony  came  in  as  against 
Phillip  Himmelfarb.  As  a  matter  of  fact,  that  was 
the  witness,  if  you  will  recall,  who  started  to  give 
his  testimony  and  there  was  a  stipulation  as  between 
Mr.  Robnett  and  Mr.  Strong  that  eliminated  the 
necessity  for  the  testimony.  Consequently  we  elim- 
inate Mr.  Smith. 

The  next  witness  in  this  case  was  Air.  William 
Malin.  He  is  the  eleventh  witness.  The  only  testi- 
mony that  Mr.  Afalin  gave  that  came  into  the  case 
as  against  the  defendant  Phillip  Himmelfarb  is  to 
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the  following  effect :  tliat  he  sent  the  letter  and  the 
affidavit  that  Mr.  Strong  read  to  you  to  Mr.  Bircher, 
that  he  saw  Mr.  Himmelfarb  sign  his  signature  to 
the  letter,  tliat  tlie  information  on  the  affidavit  and 
letter  was  obtained  from  Mr.  Himmelfarb;  also  the 
statement  appearing  in  the  net  worth  statement,  the 
facts  appearing  in  the  net  worth  statement ;  that  he 
prepared  Exhibit  6,  that  the  [1489]  information 
with  respect  to  the  joint  venture,  the  miscellaneous 
enterprises,  came  from  the  attorney,  that  the  infor- 
mation respecting  the  income  came  from  the  attor- 
ney Mirman,  that  the  information  respecting  the 
division  of  the  income  came  from  Mr.  Mirman  and 
Mr.  Ormont.  That  is  the  sum  total  of  Mr.  Malin's 
testimony  against  the  defendant  Phillip  Himmel- 
farb. We  add  that  to  the  previous  testimony  to 
make  up  the  sum  total  of  the  evidence  upon  which 
you  must,  under  your  oath  and  under  your  instruc- 
tions of  this  Court,  consider  and  decide  this  case. 

The  next  and  twelfth  witness,  and  the  last  witness 
presented  by  the  government,  was  Donald  Bircher, 
and  Mr.  Bircher  testified  in  the  case  as  against  the 
defendant  Ormont  only.  We  therefore  eliminate 
Mr.  Bircher. 

The  sum  total  then,  ladies  and  gentlemen,  of  the 
evidence  in  this  case  that  we  have  is  that  bit  of 
testimony  from  Mr.  Link,  which  in  answer  to  ques- 
tions put  by  the  Court  establish  the  fact,  in  so  far 
as  Mr.  Link  was  concerned,  that  there  were  payroll 
checks  issued  to  Mr.  Himmelfarb  and  that  Mr.  Him- 
melfarb worked  at  the  Acme  Meat  Company. 
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So  far  as  the  witness  Gorgerty  is  concerned, 
whatever  the  reason  may  have  been  for  requesting 
him  to  transfer  the  insurance,  whether  it  was  better 
or  easier  to  transfer  to  the  Acme  Meat  Company  on 
the  basis  of  a  partnership  than  it  w^ould  have  been 
on  any  other  basis,  the  only  testimony  there  [1490] 
is  the  statement  that  Mr.  Himmelfarb  introduced 
Mr.  Ormont  as  a  partner. 

Tt  is  not  a  crime,  it  certainly  doesn't  constitute 
the  crime  of  evading  income  tax,  to  receive  payroll 
checks,  to  work  at  the  Acme  Meat  Company  or  any 
other  place,  nor  is  it  any  crime,  nor  is  it  a  crime  of 
evasion  or  attempting  to  evade  income  tax,  to  ask 
an  insurance  broker  to  transfer  a  policy  from  an 
individual  to  two  individuals,  whether  as  partners 
or  otherwise,  whether  it  be  true  or  untrue,  that  they 
are  or  are  not  i)artners.  We  cannot  spell  any  crime 
out  of  any  of  the  testimony  up  to  this  point. 

And  certainly  the  testimony  of  Mr.  Malin  with 
respeet  to  the  letters  and  the  net  worth  statement, 
that  testimony  whether  added  to  or  taken  by  itself, 
doesn't  establish  any  kind  of  a  crime,  whether  it  be 
evading  income  tax  or  anything  else,  and  we  of 
course  here  are  concerned  with  this  problem:  the 
burden  is  upon  the  government  to  prove  to  you 
beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  the  defendant  committed  the  crime  charged  in 
the  indictment. 

Now  let  me  take  up  the  exhibits,  if  you  will, 
please,  because  you  will  find  upon  examination  of 
the  testimony  in  this  case  that  no  semblance  of  an 
offense  has  been  shown,  and  certainly  not  the  type 
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and  kind  of  evidence  or  testimony  that  should  or 
could  convince  any  reasonable  person  beyond  a  rea- 
sona]3le  [1491]  doubt  as  to  the  commission  of  such 
an  offense. 

I  call  your  attention  first  to  Exhibit  4.  That  is 
the  income  tax  return  tiled  by  the  defendant  Phillip 
Himmelfarl)  for  the  year  1944.  No  one  has  come 
into  this  court,  not  one  witness  has  uttered  one 
word,  that  the  information  appearing  on  this  return 
is  not  true  or  correct.  There  is  nothing  on  this 
exhibit  that  indicates  that  the  information  thereon 
is  not  true  or  correct.  If  a  mere  return  such  as 
•this  spells  out  a  crime  then  that  crime  must  appear 
in  every  income  tax  return  that  is  filed  because  it 
is  no  different  a  return  than  the  returns  that  are 
filed  by  individuals  reporting  on  a  cash  basis  and 
on  a  calendar  year  basis.  There  is  no  crime  there. 
So  we  add  it  to  the  other  testimony,  add  it  to  the 
other  evidence,  and  we  have  no  crime  there. 

Exhibit  5  is  a  calendar  year  return  for  Mrs.  Him- 
melfarh for  the  year  1944,  the  same  type  and  kind 
of  a  return  that  husbands  and  wives  filing  separate 
returns  file  year  after  year.  Not  one  word  of  testi- 
mony has  been  uttered  in  this  case  that  these  figures 
are  not  true  or  correct.  Add  that  to  the  rest  of  the 
testimony  and  we  have  no  crime,  no  offense  of  any 
kind  or  character. 

The  next  exhibit  is  Exhibit  6.  That  is  the  joint 
venture  return.  If  you  will  look  at  it,  it  is  headed 
up  **  Partnership  Return  of  Income  for  the  Year 
1944."  It  sets  forth  joint  venture  income.  Has  any 
witness  in  this  case  taken  tlie  [1492]  stand  and  ut- 
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tered  one  word  as  against  the  defendant  Phillip 
Himmelfarl)  that  tJie  information  set  forth  herein 
is  not  true  or  correct?  Who  was  that  witness  that 
uttered  that  one  as  against  the  defendant  Phillij) 
Hiinmelf arb ?  It  hasn't  been  said.  It  hasn't  been 
uttered.  No  such  witness  was  presented  in  this 
case.  And  this  return  is  an  information  return,  and 
you  will  be  instructed  that  there  is  no  income  tax 
due  and  payable  in  connection  with  such  a  return. 
Tliis  is  filed  as  a  matter  of  information  only.  It  is 
filed  to  disclose  the  individuals  to  whom  income  is 
distributed.  The  income  that  is  payable  in  connec- 
tion wdth  an  information  return  is  payable  by  the 
joint  venturers  or  partners  to  whom  distribution 
is  made  in  the  calendar  year  following  the  calendar 
year  in  which  the  fiscal  period  ends. 

This  sets  up  a  fiscal  period  of  May  1,  1944,  to  July 
5,  1945.  Therefore  the  fiscal  period  ends  in  the 
calendar  year  1945.  Therefore  the  tax  due  by  the 
partners  or  joint  venturers  need  not  be  reported 
and  paid  by  them  until  they  file  their  personal  cal- 
endar year  return  for  the  year  1945  on  or  about 
March  15,  1946. 

Add  that,  if  you  please,  to  the  rest  of  the  testi- 
mony in  this  case  that  has  come  in  against  the  de- 
fendant Phillip  Himmelfarb  and  you  must  decide  it 
upon  the  record,  upon  the  testimony  in  the  case  as 
against  him,  and  you  have  no  crime,  you  have  no 
offense.  [1493] 

Now  ladies  and  gentlemen,  you  of  course  can't 
go  beyond  this  record  and  consider  any  other  testi- 
mony.   It  must  l)e  based  upon  what  is  in  the  record. 
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Mr.  Strong,  at  the  outset  of  his  case,  made  an  open- 
ing statement.  I  would  like  to  refer  to  that.  He 
said  to  you  in  his  opening  statement  when  he  first 
addressed  you: 

"As  to  count  2  we  ^^ill  show  that  Mr.  Him- 
melfarli  filed  an  income  tax  return  covering  the 
year  1944  and  he  also  stated  what  he  said  was 
his  income  and  stated  what  he  said  was  the  tax. 
Now  the  only  thing  that  is  difficult  about  that, 
the  only  thing  that  the  government  says  is 
wrong  with  that,  is  that  he  didn't  tell  you  the 
whole  story  on  that  return.  He  left  out  a  lot 
of  income.  We  are  going  to  show  you  this 
extra  income.  We  are  going  to  show  you  that 
there  was  extra  income  and  that  it  was  the  kind 
of  income  on  which  he  had  to  pay  a  tax,  and 
he  had  to  report  it  and  he  didn't  do  it.  That 
is  all  there  is  to  it."  [1494] 

Where  in  this  record,  ladies  and  gentlemen,  as 
against  the  defendant  Phillip  Himmelfarb  is  there 
any  evidence  that  he  didn't  tell  the  story  on  that  re- 
turn? Where  in  the  record  in  this  case  as  against 
the  defendant  Phillip  Himmelfarb  is  there  the  testi- 
mony of  any  witness,  is  there  any  evidence  of  any 
kmd,  that  the  defendant  Phillip  Himmelfarb  left 
out  a  lot  of  income?  What  witness,  if  you  please, 
testified  one  word  to  that  effect?  What  evidence 
is  there  in  this  case  that  has  proven  to  you  beyond 
a  reasonable  doubt  that  there  was  any  additional  in- 
come that  was  not  reported  in  the  1944  return,  for 
the  year  1944  ?  By  what  witness  and  with  what  evi- 
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dence  lin;5  he  shown  to  you  that  there  was  extra  in- 
come earned  in  1944?  Has  any  witness  taken  the 
stand  that  the  prosecution  has  called  that  so  testi- 
fied ?  Not  one  word  has  been  uttered. 

Mr,  Strong  knew  that,  and  what  did  he  dot  He 
referred  to  the  testimony  of  Mr.  Kibbee,  who  was 
called  in  by  Mr.  Himmelfarb,  and  there  is  an  inter- 
esting storj^  in  connection  with  that,  and  this  is  what 
it  is:  In  my  opening  statement,  ladies  and  gentle- 
men, I  said  to  you: 

"I  believe  that  the  evidence  will  show  that  the 
defendant  knows  no  more  about  the  intricacies 
and  complexities  and  ramifications  of  income 
tax  returns  than  you  and  I  *  *  *'^ 

And  I  went  on  to  say  that  ''consequently  like 
most  of  us  [1495]  he  goes  to  bookkeepers  and  audi- 
tors and  so-called  tax  experts." 

That  e\'idence  is  here  before  you.  If  you  will  take 
a  look  at  these  exhibits  you  will  find — well,  t^ke  Ex- 
hibit 4  for  instance — there  appears  on  it  a  statement, 
'' Signature  of  person  other  than  taxpayer  or  agent 
preparing  return,"  and  there  is  a  signature  that  a])- 
peai*s  to  be  W.  Moody  on  that  return  which  estab- 
lishes it  is  someone  other  than  the  defendant  Him- 
melfarb who  prepared  that  return. 

Looking  at  Exhibit  5.  the  same  thing  precisely  is 
true.   That  is  established  by  the  exhibit  itself. 

Looking  at  Exhibit  No.  6,  that  is  the  one  that  the 
testimony  established  that  Mr.  Maliu  prepared,  and 
there  is  in  connection  with  that  a  statement  that  it 
was  prepared  by  the  accountant. 
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The  same  thing  is  true  with  respect  to  Exhibits 
GG  and  Exhibit  HH— every  one  of  these  returns 
show  on  their  face  that  they  were  prepared  by  some- 
one other  than  the  defendant  Himmelfarb,  other 
than  the  taxpayer. 

But  going  on  beyond  that,  I  had  made  the  state- 
ment to  you  during  the  course  of  my  opening  state- 
ment: 

"You  know  that  as  you  pay  the  taxes  in- 
crease depending  upon  the  income  bracket  in 
which  you  fall,  and  that  the  reduction  of  the 
1944  tax  brings  the  amount  to  a  lower  point 
for  1945  than  [1496]  the  addition  of  the  same 
amount  to  the  1944  tax  would  bring  him  up  in 
the  way  of  bracket,  and  consequently  under  the 
Government's  contentions,  and  as  I  understand 
those  contentions  up  to  this  point,  on  the  basis 
of  their  own  evidence  it  will  show^  that  there 
not  only  has  not  been  a  failure  to  pay  but  that 
the  result  is  an  overpayment  of  tax.  Conse- 
quently a  lesser  amount  was  due  in  1945  than 
was  actually  paid,  a  greater  amount  if  the  Gov- 
ernment is  correct  would  have  been  due  in  1944 
but  the  total  amount  for  both  years  by  the  de- 
fendant Himmelfarb  is  less  under  the  Govern- 
ment's claims  and  contentions,  the  evidence  will 
show,  than  the  total  payment  by  the  defendant 
Phillip  Himmelfarb." 

Now  I  said  in  my  statement  that  I  would  prove 
that  by  the  Government's  own  witnesses.  Well,  la- 
dies and  gentlemen,  I  must  confess  now  that  I  was 
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mistaken.  I  assumed  that  when  Mr.  Stronj^  made 
his  opening'  statement  that  he  had  some  testimony 
to  back  u])  what  he  said,  and  I  knew  that  if  he  put 
any  witness  on  the  stand  that  would  testify  with 
respect  to  these  returns  against  the  defendant  Him- 
melfarb  that  I  could  by  that  witness'  own  admis- 
sions prove  the  fact  that  I  brought  Mr.  Kibbee  in  to 
prove.  But,  ladies  and  gentlemen,  the  prosecution 
never  brought  in  such  a  witness.  But  to  keep  the 
statement  [1497]  and  promise  made  in  my  opening 
statement  to  you  I  called  Mr.  Kibbee  into  the  case, 
and  when  I  called  him  into  the  case  I  was  in  the 
position  that  there  wasn't  any  evidence  in  this  case 
against  the  defendant  Himmelfarb  respecting-  any 
amount  of  income,  so  we  went  to  their  indictment, 
which  merely  is  a  charge  and  does  not  prove  any- 
thing— it  isn't  evidence — and  we  took  from  their 
indictment  the  amount  that  the  prosecution  tried  to 
establish  and  never  did  and  couldn't  establish,  and 
using  first  that  figure  Mr.  Kibbee  made  some  calcu- 
lations, and  he  assumed  for  the  purpose  of  those  cal- 
culations the  figure  that  the  Government  alleged  but 
has  never  proven  in  this  case. 

And  what  is  the  result  ? 

"Q.  What  is  the  total  amount  of  the  tax  as 
recomputed  by  you  upon  the  basis  of  the  net 
income  as  shown  in  the  1945  return  less  the 
amount  of  $13,641.11  as  allocated  to  1944? 

"A.     The  total  tax  is  $1881.85. 

"Q.  What  is  the  total  amount  of  the  tax  for 
the  years  1944  and  1945  as  shown  by  the  re- 
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turns  for  those  years  as  filed  by  the  defendant 
Phillip  Himmelfarb?  A.     $8891.97. 

"Q.  What  is  the  total  amount  of  the  tax  for 
the  years  1944  and  1945  as  recomputed  by  you 
iipon  [1498]  the  addition  of  the  $13,641.11  to 

1944  and  the  deduction  of  the  amount  from 
1945? 

"A.     The  total  recomputed  tax  is  $7725.78. 
"Q.     Mr.  Kibbee,  what  is  the  difference  in 
dollars,  and  cents  between  those  two  figures'? 
''A.     $1166.19.'^ 

He  was  then  asked : 

''Q.     With  respect  to  the  returns  for  1944- 

1945  as  filed,  does  that  amount  which  you  have 
just  given  as  a  difference  represent  an  over- 
payment or  underpayment? 

*'A.     It  would  result  in  an  overpayment." 

Having  gone  and  taken  the  figure  from  the  in- 
dictment, which  has  never  been  proved,  has  never 
been  established;  no  figure  has,  of  any  kind,  and 
placed  before  this  Court,  no  matter  how  it  were  cal- 
culated, we  have  Mr.  Kibbee  assume,  just  for  the 
purpose  of  calculation  from  a  breakdown  based 
upon  the  apportionment,  he  said,  in  1944,  to  the  total 
income,  and  in  1945,  that  too,  upon  a  recapitulation, 
resTilted  in  an  overpayment. 

Mr.  Kibbee  never  testified,  nor  has  anyone  testi- 
fied, that  any  amount  of  money  was  actually  earned 
in  1944 ;  and  there  is  no  such  evidence  before  you  in 
this  case.  But  to  establish  the  statement  that  he 
told   you   would   be   established,   and   it   would   be 
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e.siablislicd  ])y  (.lovoriinicnt  witnesses  vvbo  would 
testify  to  income,  but  there  is  no  such  testimony, 
and  we  brought  in  a  witness  to  prove  it.  And  that, 
ladies  and  gentlemen,  is  the  fact  with  respect  to  that 
matter,  and  there  isn't  such  a  thing  in  this  case  as 
Mr.  Kibbee  having  established  and  proven  any  in- 
come for  1944. 

As  a  matter  of  fact,  Mr.  Strong  said,  all  you  are 
doing,  is  assuming  a  figure?  Yes. — You  don't'  know 
of  your  own  knowledge  ?  Obviously  they  were  assum- 
ing figures  from  the  indictment,  in  one  case,  and  on 
an  apportionment  in  the  other  one. 

Ladies  and  gentlemen,  the  defendant  in  this  case 
is  accused  of  a  grave  charge,  and  in  determining 
that  you  must,  and  can  [1500]  only  look  to  the  rec- 
ord, and  to  the  instructions  of  the  Court.  And  the 
Court  has  repeatedly  instructed  you  during  the 
course  of  the  trial,  that  the  evidence  was  admitted 
as  against  one  defendant  only,  and  you  must  not 
consider  it  as  against  the  other;  and  that  follows 
with  you,  and  carries  through  into  your  delibera- 
tions in  the  jury  room.  And  consequently  it  will  be 
necessary  for  you  to  determine  where  in  this  rec- 
ord is  there  a  record  against  the  defendant  Phillip 
Himmelfarb,  that  convinces  you  beyond  a  reason- 
able doubt,  and  to  a  moral  certainty,  that  he  pre- 
pared and  filed  a  false  and  fraudulent  return'? 

Has  there  been  one  word  of  testimony  in  this  case, 
from  any  witness,  that  the  defendant,  Phillip  Him- 
melfarb, prepared  a  false  and  fraudulent  return*? 
Who  is  that  witness?  Where  and  when  did  he  tes- 
tify? It  does  not  appear  in  that  record.  Where  in 
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this  record  is  there  any  evidence  against  the  de- 
fendant Phillip  Himmelfarb  that  can  convince  you 
beyond  a  reasonable  doubt,  and  to  a  moral  certainty, 
that  his  net  income  for  the  year  was  $17,752.65,  and 
that  the  tax  thereon  was  $5,843.91,  as  charged  in  the 
indictment,  or  any  sum  substantially  similar  to  that "? 

Has  there  been  one  witness  that  has  come  into 
this  case  and  uttered  one  word  to  the  effect  that  Mr. 
Himmelfarb 's  income  for  the  year  1944  was  as  is 
charged  in  the  indictment,  $17,752.65,  or  any  other 
sum;  or  has  anyone  testified  to  any  [1501]  amount 
whatsoever  1  It  has  not  been  in  this  case,  and  it  isn't 
•in  that  record. 

Has  anyone  testified  in  this  case — has  there  been 
one  word  uttered,  that  the  tax  due  for  the  year  1944 
actually  was  $5843.91?  People  cannot  be  convicted 
upon  conjecture,  guesswork,  surmise,  or  suspicion. 

Where  is  the  evidence  that  will  prove  those 
things?  Where  in  the  record  is  there  any  evidence 
that  the  defendant  Phillip  Himmelfarb  concealed, 
or  attempted  to  conceal,  from  the  Collector,  or  any 
other  person,  his  true  and  correct  net  income  for 
the  year  1944?  Has  there  been  any  witness  that 
uttered  one  word  to  that  effect?  Did  Mr.  Eustice 
do  it?  Did  Mr.  Phoebus  do  it?  Did  Mr  Bircher  do 
it?  Did  anyone  else  do  it?  The  answer  is,  no,  there 
has  been  no  such  testimony,  and  it  is  upon  the  evi- 
dence in  this  case  that  you  must  decide  the  case. 

Has  there  been  any  evidence  before  this  Court  that 
can  convince  you  beyond  a  reasonable  doubt  and  to 
a  moral  certainty  that  the  defendant  Himmelfarb 
concealed,  or  attempted  to  conceal,  his  true  and  cor- 
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rect  gross  net  income'?  Where  is  that  witness?  When 
was  that  word  uttered?  There  isn't  any  testimony. 
There  isn't  any  evidence  that  the  defendant  Phillip 
Himmelfarb  filed  a  false  and  fraudulent  return. 
There  isn't  one  word  of  testimony  or  evidence  in 
this  case  that  he  evaded,  or  attempted  to  evade  in- 
come tax  for  the  year  1944,  or  any  other  year. 

And  where  [1502]  in  this  case  has  there  been  one 
word  of  testimony,  where  in  this  case  is  there  one 
bit  of  evidence,  that  the  defendant,  in  connection 
with  these  things,  which  the  Goverament  has 
charged — and  he  is  charged  only  with  attempting 
to  evade  income  tax;  he  is  not  charged  with  any- 
thing else;  he  is  not  here  for  any  other  purpose — 
there  is  no  testimony  as  to  Phillip  Himmelfarb.  And 
so,  with  reference  to  the  matter  of  his  income  tax 
return,  whei'e  is  there  any  evidence  or  testimony  that 
he  did  any  act  willfully,  or  attempted  to  evade  his 
income  tax? 

Ladies  and  gentlemen,  the  charge  in  the  indict- 
ment is  that  the  defendant  filed,  on  or  about  March 
14,  1945,  a  false  and  fraudulent  income  tax  return. 
The  income  tax  return  that  is  referred  to  in  the  in- 
dictment is  Exhibit  No.  4,  the  return  upon  which 
he  shows  an  income  of  $9223.48,  which  was  divided 
between  himself  and  his  wife,  Mrs.  Himmelfarb. 
The  defendant  in  this  case  is  not  charged  with  filing 
a  false  and  fraudulent  information  return,  which 
is  Exhibit  6  in  this  case.  That  is  not  the  charge. 
That  is  not  the  accusation.  There  is  no  offense  pre- 
dicated, or  attem])ted  to  be  ])redicated,  upon  that 
exhibit,  or  upon  the  filing  of  this  return.  It  is  only 
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Exhibit  4  which  is,  and  could  be,  the  basis  of  any 
determination  by  you,  and  upon  that  return,  which 
is  the  return  which  is  charged  to  have  been  false  and 
fraudulent,  are  you  convinced,  [1503]  beyond  a  rea- 
sonable doubt,  from  the  evidence  introduced  in  this 
case,  from  the  testimony  of  the  witnesses  I  have 
delineated  for  you,  are  you  satisfied  beyond  a  reason- 
able doubt  and  to  a  moral  certainty,  that  the  de- 
fendant, Phillip  Himmelfarb,  did  file  a  false  and 
fraudulent  return?  That  he  did  so  willfully?  That 
he  did  it  for  the  purpose  of  attempting  to  evade 
income  taxi 

-  And  that  is  Exhibit  6,  that  information  return, 
and  is  an  information  return  to  disclose,  and  legally, 
in  so  far  as  the  case  against  the  defendant  Himmel- 
farb is  concerned.  There  is  not  one  word  of  testi- 
mony that  that  disclosure,  in  so  far  as  he  was  con- 
cerned, and  that  the  filing  of  that  return,  w^as  not 
freely  and  voluntarily  done. 

And  the  fact  that  he  has  gone  to  an  accountant 
to  hive  it  prepared — all  of  his  returns  have  been, 
and  I  presume,  ladies  and  gentlemen,  that  you  have 
returns  that  are  filed  for  you  by  an  accountant.  And 
the  fact  that  he  went  to  an  attorney — and  Mr. 
Strong  would  have  you  believe  that  they  got  an 
attorney  for  the  purpose  of  concealing,  hiding, — and 
I  presume  you  [)eople  have  gone  to  attorneys  and 
your  have  transacted  legitimate  business.  At  least, 
I  can  say  I  have  had  clients  come  to  me  for  that 
purpose,  and  1  am  sure  Mr.  Strong  did  too  when 
he  was  in  private  ])ra(^tice,  or  if  he  hasn't,  that  they 
will  come  to  him  for  the  same  purpose  when  he  is 
in  private  practice.  [1504] 
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You  will  be  instructed  by  the  Court  that  the  law 
recognizes  that  it  is  proper  and  legal  to  avoid  the 
payment  of  income  tax  by  any  lawful  means.  One 
cannot  willfully  evade  taxes,  but  to  avoid  the  pay- 
ment of  tliem  by  legal  means  is  legal;  it  is  proper 
and  it  is  lawful.  Irrespective  of  all  other  matters, 
you  nuist  be  convinced  beyond  a  reasonable  doubt 
from  the  evidence  in  this  record  before  you. 

Now,  this  is  my  last  op])ortunity  to  address  you. 
I  will  not  have  an  oi)portunity  to  say  one  further 
word  on  behalf  of  my  client.  Mr.  Strong  will  make 
a  closing  argument.  It  is  my  request  of  you,  ladies 
and  gentlemen  of  the  jury,  that  you  analyze  that 
argument,  consider  the  reasonableness  of  it,  and 
particularly  check  hhn  to  determine  if  he  is  going 
outside  of  the  record,  against  the  defendant  Philli}) 
Himmelfarb,  in  an  effort  to  construct  a  case  by  argu- 
ment which  he  was  unable  to  do  by  evidence.  And 
I  believe  that  you  are  going  to  find  it  necessary  in 
your  deliberations  to  check  yourselves,  and  ask 
yourselves:  Now,  are  we  considering  evidence  that 
did  not  come  in  against  the  defendant  Himmelfarb  ? 
And  you  may  find  it  necessary  to  check  each  other 
in  that  regard,  because  if  you  base  your  decision  in 
the  determination  of  his  guilt  or  innocence  upon  any 
evidence  that  is  not  in  the  record  and  against  him, 
your  determination,  obviously,  is  not,  and  cannot  be 
in  accordance  with  your  oath  and  the  instructions 
of  this  Court. 

When  you  took  your  seats  in  the  jury  box  you  did 
so  with  [1505]  the  belief  of  the  defendant's  inno- 
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ceiice,  based  upon  the  presumption  of  innocence, 
which  continues  until  you  are  convinced  by  the  evi- 
dence in  this  case  that  he  is  guilty  beyond  a  reason- 
able doubt  and  to  a  moral  certainty. 

Your  oaths,  and  the  instructions,  require  you  to 
fairly  and  impartially  try  this  case  on  the  evidence 
presented  against  the  defendant  Phillip  Himmel- 
farb.  We  have  not  the  right,  and  we  did  not  ask 
more  of  you,  than  that  you  do  fairly  and  imparti- 
ally, and  determine  the  case  against  him  upon  tlie 
evidence  in  this  case  as  against  him.  We  have  the 
right,  however,  to  expect  no  less,  because  you  will 
do  your  duty  as  jurors  in  this  case,  and  because 
there  is,  upon  the  evidence  and  the  record  in  this 
case,  only  one  conclusion  which  you  can  come  to  as 
against  the  defendant  Phillip  Himimelfarb. 

You  must  tuid  him  not  guilty.  Thank  you. 

(Here  followed  discussion  outside  the  rec- 
ord.) 

The  Court:  We  start  at  9:30  in  the  morning. 
Recess  until  9 :30.  Remember  the  admonition.  [1506] 

(The  following  proceedings  were  had  outside 
the  presence  of  the  jury :) 

The  Court:  The  additional  instruction  that  was 
submitted,  was  that  prepared  by  you? 

Mr.  Strong:     No. 

The  Court:  Do  you  have  any  objection  to  it?  It 
seemed  to  me  to  be  agreeable. 

Mr.  Stroiig:  I  haven't  read  it  over.  I  also  ha^'e 
a  few  additional  ones  that  I  will  prepare  tonight 
and  bring  in  tomorrow. 

The  Court:    We  should  have  had  them  before. 
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'Mr.  Strong:  T  just  saw  things  (leveloi)ing  in  tho 
avgunient  whioli  T  think  ought  to  be  covered. 

^rhe  Court:     I  do  not  think  so. 

Mr.  Strong:  Well,  your  Honor,  for  example, 
Mr.  Katz  constantly  refers  to  testimony  as  being  the 
only  evidence.  I  think  there  should  be  an  instiiiction 
that  not  only  testimony  is  evidence  but  other  things 
are  evidence.  I  think  that  ought  to  come  from  your 
Honor  as  a  matter  of  law. 

The  Court:     That  is  a  general  instruction. 

There  are  two  instructions  that  I  thought  I  ought 
to  add  on  my  own  motion  which  I  thought  about 
during  the  argument. 

One  is:  "It  must  be  kept  in  mind  that  this  is 
not  a  civil  suit  to  collect  taxes  in  which  you  could 
decide  the  case  by  mere  preponderance  of  the  evi- 
dence, but  the  charges  [1507]  here  must  be  proved 
beyond  a  reasonable  doubt  and  to  a  moral  cer- 
tainty. ' ' 

The  other  one  is  to  add  to  Government's  Instruc- 
tion No.  5,  after  I  tell  them  they  are  not  to  be  con- 
cerned with  the  punishment  which  is  a  matter  en- 
tirely within  the  province  and  is  the  responsibility 
of  the  judge,  and  the  result  of  it  in  the  event  of  a 
conviction:  "Nor  are  you  to  be  concerned  with 
Avhether  or  not  any  tax  which  might  be  due  will  or 
will  not  be  affected  as  the  tax  liabilit.y,  if  any  exists, 
with  appropriate  civil  remedies  regardless  of  your 
verdict  in  this  case." 

Mr.  Strong:     I  have  no  objection. 

Mr.  Robnett :     That  is  agreeable,  your  Honor. 

The  Court:     Very  well.  9:30  tomorrow  morning. 
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(Whereupon,  at  4:40  o'clock  p.m.,  an  ad- 
journment was  taken  until  9:30  o'clock  a.m., 
Friday,  Jime  13,  1947.)  [1508] 


Los  Angeles,  California,  Friday,  June  13,  1947 
9:30  A.M. 

(The  following  proceedings  were  had  outside 
the  presence  of  the  jury:) 

Mr.  Strong:  I  have  another  instruction,  your 
Honor- 
Mr.  Robnett :     I  don't  think  it  is  proper  to  give  it. 

Mr.  Strong :  That  instruction  deals  with  the  law. 
It  tells  the  jury  what  the  law  is  in  regard  to  the 
taxes. 

The  Court:  I  don't  think  this  is  necessary.  It 
may  be  subconsciously  that  conclusion  is  induced 
in  contemplation  of  reading  all  these  figures  to  the 
jury. 

Mr.  Strong :  .  The  Circuit  Court  has  said  the  jury 
is  to  apply  the  law  to  the  facts.  I  want  to  eliminate 
that  by  having  your  Honor  tell  the  jury  how  nmch 
the  tax  is.  The  defendants  are  charged  with  attempt- 
ing to  evade  and  defeat  a  substantial  portion  of  the 
tax. 

Mr.  Robnett :  I  think  the  instruction  is  very  com- 
plete, your  Honor. 

Mr.  Strong:  There  isn't  any  instruction  what 
the  tax  is.  I  don't  know  why  Mr.  Robnett  said  that. 

The  Court:  There  isn't  any  instruction  on  that, 
but  to  read  this  to  the  jury  would  be  almost  mean- 
ingless. Perhaps  an  instruction  can  be  framed. 

Mr.  Strong :  May  I  ref rame  it,  possibly  during 
the  lunch  hour?  [1511] 
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The  Court :  A  short  and  simple  instniction  on  it 
would  be: 

III  the  event  that  they  find  that  the  income  was 
not  repoited  as  claimed  by  the  Government,  then 
the  tax  for  1914  would  have  been  higher  for  that 
year  than  was  paid  for  1944. 

Mr.  Strong:  Can  we  give  an  approximate  figure 
of  tax? 

The  Court :  No.  If  you  paraphrase  what  I  said : 
It  would  have  been  substantially  more  than  was  paid 
for  the  year  1941;  because  it  is  charged  that  it  was 
an  attemT)t  to  defeat  and  evade.  It  is  not  to  deter- 
mine the  precise  amomit  of  tax  that  was  due. 

Mr.  Strong:  Since  the  record  shows  the  defend- 
ants objected  to  the  giving  of  this  instruction  any- 
way, I  will  rephrase  it  according  to  your  Honor's 
statement. 

The  Court:  The  re})orter  can  write  up  my  state- 
ment just  now,  and  knock  off  several  carbon  copies 
and  hand  them  to  counsel.  The  jury  can  be  called 
down  now. 

AYe  will  take  a  short  recess. 
(Short  recess.)  [1512] 

The  Court :  United  States  vs.  Ormont  and  Him- 
melfarb. 

Mr.  Strong:     Ready. 

Mr.  Robnett:     Ready. 

The  Court:     Usual  stipulation? 

Mr.  Strong:     Usual  stipulation. 

Mr.  Robnett:     Usual  stipulation. 

Mr.  Katz :    Yes,  your  Honor. 

The  Court:     Mr.  Robnett. 
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Argument  in  Behalf  of  tlie  Defendant  Ormont 

Mr.  Robnett:  If  your  Honor  please,  counsel, 
ladies  and  gentlemen  of  the  jury :  I  know  you  will 
all  be  thankful  to  know  that  this  is  about  the  last 
time  you  are  going  to  hear  from  me  and  you  will  be 
able  to  go  home  and  stay  there  as  far  as  I  am  con- 
cerned. 

This  case  has  been  a  long  case,  I  know,  and  I  have 
been  blamed  for  it,  I  see.  I  don't  know  whether  I 
was  willfully  blamed  or  otherwise,  but  the  question 
of  willfulness  will  be  a  very  important  matter  in  this 
case,  not  necessarily  on  the  matter  I  am  going  to 
mention  to  you  now  but  it  is  an  important  element, 
and  I  am  going  to  mention  this  because  I  hope  that 
there  was  no  prejudice  or  anything  intended.  I 
don't  ])elieve  there  was.  Anything  I  may  say  with 
regard  to  any  of  the  witnesses,  I  don't  think  there 
is  anything  personal.  I  am  trying  to  call  it  as  I 
heard  the  evidence,  and  let  the  chips  fall  as  they 
may.  The  same  as  to  counsel.  I  am  [1513]  very  fond 
of  Mr.  Strong. 

Yesterday,  however,  he  saw  fit,  if  you  will  re- 
member, to  tell  you  what  a  long  trial  we  had  had 
and  the  long  cross-examination  that  I  put  on  wit- 
nesses here  and  all  of  the  evidence  that  I  had  put 
in,  and  said  to  you,  "What  has  that  got  to  do  with 
this  case?" 

Well,  I  don't  know  why  that  was  brought  up.  You 
do  know  that  T  was  long  in  cross-examination.  I  am 
representing  a  man  here  who  has  a  serious  charge 
against  him.    T  felt  it  was  my  duty,  and  I  make  no 
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apologies  for  the  time  I  devoted  to  doing  the  job  as 
1  tlioiight  it  should  be  done,  according  to  my  little 
al)ility.  Maybe  someone  else  would  have  done  it 
(juite  differently.  I  don't  believe  tliat  Mr.  Strong 
in  doing  that  wilfully  intended  any  })rejudice  at 
all.    I  don't  believe  he  did. 

You  know,  we  do  lots  of  things  in  this  world  and 
it  may  be  that  they  are  not  just  right,  but  if  we  don't 
willfully  intend  wrong  with  them  then  we  are  not 
to  be  punished.  So  it  is  with  the  defendant  Sam 
Ormont  in  this  case.  He  isn't  more  than  just  a 
human  being  like  you  or  me.  I  am  not  going  to  stand 
up  here  and  tell  you  he  is  a  little  god,  or  anything 
of  that  sort;  I  am  gomg  to  tell  you  though  that  he 
is  a  good  citizen.  He  makes  mistakes  probably,  we 
all  do,  that  is  human;  he  wouldn't  be  here,  I  don't 
believe,  if  he  didn't,  if  he  was  perfect.  But  the  ques- 
tion that  is  important,  and  [1514]  all-important,  in 
a  case  of  this  sort  is  the  question  of  willfulness,  if 
you  did  anything  or  omitted  to  do  something.  Was 
it  willful  and  with  a  bad  motive?  That  is  important 
here. 

Now  I  am  going  to  take  u])  with  you  first  a  little 
bit  that  I  think  should  be  cleared  up  before  pro- 
ceeding with  the  elements  of  the  issues  at  hand. 
There  were,  as  you  know,  originally  four  counts 
against  my  client,  four  charges.  Mr.  Strong  yester- 
day in  calling  your  attention  to  the  long  cross-ex- 
amination and  to  a  lot  of  evidence — he  had  a  lot 
of  checks  and  he  said,  "What  has  that  to  do  with 
this  case*?" — he  was  correct.  It  doesn't  have  any- 
thing to  do  with  this  case  to  date.  The  day  before 
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yesterday  and  the  days  that  preceded  that  it  had  a 
lot  to  do  with  the  case.  There  were  three  other 
counts  in  this  case  against  my  man.  Those  counts, 
as  you  kiiov\-,  iny  client  stands  acquitted  of  those. 
Therefore  that  evidence  as  to  those  years  1942  and 
1943 — and  that  was  the  long  evidence — that  evi- 
dence has  nothing,  as  I  see  it,  to  do  with  this  case 
at  all.  You  are  trying  a  question  now  as  to  1944.  Did 
Mr.  Ormont  willfully,  intentionally,  feloniously  and 
wrongfully,  for  the  purpose  of  evading  tax,  attempt 
to  do  something  that  would  constitute  an  evasion 
of  tax  that  he  owed.  You  w^ould  have  to  find  that 
irom  the  evidence,  if  you  find  him  guilty  in  this 
case,  and  I  think  I  can  show  you  that  you  couldn't 
possibly  follow  your  oaths  and  the  instructions  of 
the  Court  and  find  him  guilty  on  that  count.  [1515] 

Now,  let  us  go  back  to  another  matter.  Counsel 
said  there  were  a  lot  of  things  shown  in  the  bank 
records  of  big  deposits.  I  expect  there  are.  I  don't 
believe  any  human  being  can  transact  that  much 
banking  business,  that  is  shown  on  these  ledger 
sheets,  and  not  make  a  lot  of  deposits.  I  wouldn't 
be  surprised,  if  you  took  the  time,  or  wanted  to  take 
the  time  to  check  it  off,  that  you  would  find  more 
than  a  million  dollars  passed  through  those  accounts. 
It  doesn't  mean  it's  profit;  it  is  income. 

Counsel,  if  you  recall,  brought  in  Exhibits  24  and 
15,  I  guess  it  was,— just  a  few  pages  of  the  account. 
You  recall  I  said :  Bring  them  all.  There  they  are. 
There  is  nothing  there  never  has  been,  in  my  mind 
that  the  defendant,  Sam  Ormont,  kept  from  this 
jury,  or  kept  from  the  officers  of  the  Internal  Rev- 
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(^luiL'  Department  any  books  or  records.  He  has 
never  tried  to  secrete  anything.  He  puts  his  money 
in  the  l)ank,  where  they  can  find  it.  He  knows  they 
can  find  it.  You  know  these  officers,  if  they  want  to 
find  out  what  you  have  in  the  bank,  they  have  got 
the  right  to  find  out;  and  they  found  out.  So,  he 
wasn't  hiding  it.  It  was  all  open  and  aboveboard. 

They  take  up  the  witnesses.  Mr.  Strong  mentioned 
Mr.  Eustice.  He  said  he  had  made  a  thorough  check 
of  all  the  books  and  records,  bank  or  otherwise. 
Mr.  Eustice  did  not  say  that.  If  he  did  at  any  time, 
I  didn't  hear  him.  He  didn't  say  that  on  cross  ex- 
amination, and  particularly  when  his  Honor,  [1516] 
the  judge,  took  these  bank  records  and  said  to  Mr. 
Eustice :  Do  you  mean  to  say  that  you  checked  eacli 
and  every  one  of  these  items,  back  and  forth,  as  to 
wherever  they  came  from  or  went? — Well,  he  finally 
said,  the  large  ones.  Enough  to  convince  me. 

You  are  not  here  to  convince  Mr.  Eustice.  You 
are  trying  a  case  here,  and  you  have  got  to  be  con- 
vinced yourselves,  from  the  evidence,  beyond  all 
reasonable  doubt,  and  to  a  moral  certainty,  of  these 
things.  That's  why  we  are  here. 

He  said:  Well,  don't  like  $250  or  $300.  I  didn't 
trace  those  out.  No.  The  fact  of  the  matter  is  he 
filially  used  two  items  in  1938,  one  for  $2,000.  I 
didn't  trace  that  out.  And  another  for  $1850.  I 
didn't  trace  that  out. 

A  thorough  check  of  all  the  books  and  records, 
as  Mr.  Strong  says  ?  Is  that  thorough  ?  No.  Yet  his 
entire  testimony  in  this  case  was  based  u])on  the 
theory  that  he  had,  by  a  process  of  elimination, 
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checked  off  all  those  things,  and  said  they  belonged 
in  that  category,  and  it  leaves  us  with  this  situation, 
and  my  answer  is  that  Mr.  Strong  has  failed  to 
account  and  report  large  sums  of  income  or  how  to 
find  out  where  he  got  them. 

One  of  those,  in  1943,  they  charge  him  with  $18,- 
000.  Has  counsel  proven  that?  No.  There  is  an  ac- 
quittal on  that.  In  1942,  a  great  many  thousands  of 
dollars.  An  acquittal  on  that.  1944 — he  finally  comes 
down  to  1944  and  says:  Now,  [1517]  we  will  stand 
on  this.  He  charges  a  very  large  sum. 

He  told  you  yesterday:  We  don't  have  to  prove 
•  all  the  mcome  we  charge.  That's  right.  Surely,  his 
Honor  will  instruct  you  that  that  is  correct,  but  I 
am  quite  certain  that  his  Honor  will  instruct  you, 
ladies  and  gentlemen,  that  when  the  Government 
comes  in  here,  and  charges  one  of  their  citizens  with 
a  crime  like  that,  and  says:  You  have  been  guilty 
of  sequestering,  defeating,  and  evading  your  income 
tax,  or  a  large  part  of  it,  a  large  part  of  your  in- 
come,— I  have  forgotten  the  exact  amount  they 
claim  in  this  particular  count;  I  think  maybe  $30,- 
000;  No,  the  tax — it  was  some  twenty  thousand  odd 
dollars, — the  law  says  that  they  must  prove  sub- 
stantially what  they  have  alleged.  They  don't  have 
to  prove  it  to  a  cent,  or  even  to  a  hundred  dollars, 
where  it  is  in  thousands,  maybe,  but  they  must  prove 
substantially  what  they  have  charged.  They  can't 
come  in  here  and  say:  Well,  we  made  a  mistake.  It 
was  not  half  that  much,  but  we  still  want  to  convict 
you.  That  is  not  fair  to  the  defendant.  He  has  a 
right  to  know  what  he  has  to  meet,  and  to  meet  that. 
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They  say:  Well,  there  is  some  evidence  in  the 
record  by  Mr.  Link,  the  former  bookkeeper.  There 
is.  But  the  evidence  of  Mr.  Link,  taken  altogether, 
does  not  prove  it  to  you,  as  I  see  it. 

Mr.  Link  has  been  the  bookkeeper  for  Mr.  Ormont 
for  some  [1518]  13  or  14  years.  He  only  went  there 
week  ends,  and  picked  up  the  invoices  and  certain 
books,  the  check  book,  or  something  of  that  sort.  He 
kept  most  of  the  other  books  at  home.  That  was  the 
(nily  time  he  was  there — on  the  w^eekends.  And  they 
were  not  transacting  much,  if  any,  business  then. 
He  was  not  there  during  the  week.  But  he  made  out 
Mr.  Ormont 's  lax  returns,  year  by  year,  for  13 
years — 13  years. 

And  the  Government  in  this  case,  through  the 
goodness  and  kindness  of  my  client — he  did  not  have 
to  now,  but  he  did — he  threw  his  books  open  to  them 
— all  of  them;  all  of  the  books  and  records.  He  did 
not  know  what  they  wanted  to  see.  Mr.  Phoebus  had 
told  him :  We  are  here  to  see  if  you  owe  any  more 
tax,  or  words  to  that  effect.  So  he  said:  There  are 
the  books  and  records.  He  had  them  available,  when- 
ever they  W'anted  them.  They  made  a  thorough 
search  of  them,  and  made  such  copies  as  they  wanted 
to. 

You  can  bet  that  if  they  could  have  foun.d  any- 
thing with  a  magnifying  glass,  they  w'ould  have  had 
it  here,  because  that's  what  they  have  done;  that  is 
what  they  have  tried  to  do.  They  are  here,  not  to 
call  them  black  when  they  are  white,  or  white  when 
they  are  black.  They  have  called  them  black  when 
they  are  white,  in  order  to  arrive  at  a  conclusion. 
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All  tlioy  [1519]  have  is  a  theory,  and  that  reminds 
me  a  little  bit  of  the  two  women  who  were  talking, 
and  they  were  married,  and  one  of  them  said  to  the 
other  one:  "I  always  hear  you  calling  your  husband, 
it  sounds  like  you  say  'Theory.'  Is  that  his  name?" 

*'No,"  the  lady  said,  "that  isn't  his  name.  His 
name  is  John." 

"Well,  why  do  you  call  him  Theory?" 

"Why,"'  she  said,  "because  he  never  works." 

So  theory  never  works.  It  isn't  a  thing  that  ever 
works  out.  You  can  have  a  theory  but  that  doesn't 
make  it  a  fact.  And  so  here  that  is  what  they  have, 
•just  a  theory. 

Now  I  am  going  to  confine  myself  from  here  on 
to  the  evidence  pertaining  to  1944.  What  do  we 
have  ?  We  have  the  witnesses,  Mr.  Phoebus  and  Mr. 
Bircher.  You  will  recall  they  told  of  a  conversa- 
tion here  in  this  building  on  the  24th  day  of  May, 
1945.  At  that  time  there  was  present  also  another 
representative  of  the  Government  by  the  name  of 
Schlick — I  have  forgotten  his  first  name  if  I  ever 
heard  it — he  was  here,  I  believe,  when  you  people 
were  selected.  He  was  introduced  to  you.  He  wasn't 
called  to  the  witness  stand. 

Now  the  Government  knew  that  the}^  were  going 
to  put  in  that  kind  of  evidence,  the  kind  of  evidence 
that  the  law  recognizes  is  very,  very  dangerous  evi- 
dence, that  is  to  say,  trusting  entirely  to  the  memory 
of  someone.  Hov,^  they  remembered  [1520]  it.  All 
people  in  remembering  things  and  repeating  them 
repeat  them  in  their  own  vocabulary  and  language. 
You  don't  pretend  to  remember  just  word  for  word, 
if  there  is  a  lot  said. 


vs.  United  States  of  America  1527 

Now  those  gentlemen,  what  did  they  say  Mr. 
Orniont  did  and  said?  Well,  now,  Mr.  Phoebus— 
I  liked  hini,  thought  he  was  a  nice  witness,  very 
nice  witness,  very  fair  witness — he  told  as  best  he 
could  recall  some  of  the  things  that  he  recalled  that 
he  said  were  said  there.  I  asked  him  if  he  remem- 
bered everything.  Oh,  no,  naturally  he  didn't  have 
a  photographic  mind,  he  couldn't  remember  every- 
thing. Well,  that  is  right.  We  all  know  that.  I  don't 
think  the  human  lives  that  can  remember  a  conver- 
sation that  happened  two  or  three  years  ago  especi- 
ally one  that  long.  He  may  remember  some  of  the 
highlights  and  may})e  the  highlights  that  he  thinks 
are  highlights  are  not  highlights.  They  were  to  him 
and  therefore  he  remembered  them. 

Now  let's  find  out  what  he  said.  He  told  you  that 
Mr.  Ormont  told  him — understand  Mr.  Ormont  is 
there,  he  has  not  representation,  he  didn't  bring 
any  witnesses  along  with  him,  they  have  two  sitting 
there  with  them,  that  is,  there  is  three  of  them  all 
told,  that  is  all  right,  Mr.  Ormont  didn't  object  to 
that,  he  didn't  say,  "I  won't  talk  before  the  three 
of  you";  a  man  who  was  doing  wrong  wouldn't  want 
to  talk  before  two  or  three  witnesses,  he  might  not 
want  to  talk  before  [1521]  any,  but  not  a  man  who 
has  done  right  or  at  least  thinks  he  has  done  right. 
Mr.  Ormont  thought  he  had  done  entirely  right  in 
this  whole  matter,  and  he  said,  "That  is  all  right.'' 
The  only  thing  that  he  did  say  right  at  the  beginning 
before  he  talked  about  income  or  any  joint  venture 
or  anything  of  the  sort,  you  will  remember  what 
Mr.  Bircher  said  he  told  him,  he  said  Mr.  Ormont 
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said,  "What  about  this?  I  don't  want  this  to  go  to 
other  departments.  I  don't  want  to  lose  subsidies, 
I  don't  want  to  lose  licenses  and  such  like.  I  want 
to  know  ]?  anything  I  tell  you  here  is  going  to  be 
kept  confidential  with  you  folks."  He  was  assured 
that  it  would.  Upon  that  assurance  then  he  talked 
and  told  them  what  his  income  had  been. 

Now  they  say,  both  of  them,  I  believe  used  the 
term  "overcharges"  in  places,  but  it  is  strange  to 
say  that  they  used  also  another  term  and  said  that 
he  used  it.  If  I  may  find  it  in  the  record.  I  don't  like 
to  make  a  statement,  and  I  know  that  this  has  been 
'a  long  trial,  that  you  couldn't  follou^  all  of  it  and 
carry  it  in  your  memory,  so  I  would  like  to  read  it 
to  you. 

On  page  965  of  the  transcript  I  asked  Mr.  Phoe- 
bus on  cross-examination  this  question  and  he  gave 
this  answer: 

"Q.  Now  didn't  he  (referring  of  course  to 
Mr.  Ormont)  tell  you — "  Maybe  I  should  go 
back.  We  are  talking  now  of  this  money,  this 
$35,000  or  [1522]  $36,000.  That  is  what  they 
were  talking  about,  you  will  recall.  All  right. 

"Q.  Now  didn't  he  tell  you  that  as  an  en- 
tirely side  issue  from  the  Acme  Meat  Company 
that  on  the  1st  day  of  May,  1944,  he  and  Mr. 
Himmelfarb  entered  into  a  joint  venture? 

"A.     Yes,  sir. 

"Q.  And  he  told  you  that  the  money,  the 
$35,000  plus,  that  he  had  received  was  received 
through  that  joint  venture? 

"A.    Yes. 
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'^Q.  And  he  likcv/isc  told  you,  did  he  not, 
that  tliey  liaving  entered  that  joint  venture  on 
May  1,  1944,  that  they  decided  to  and  were 
using  a  fiscal  year  for  accounting  for  income? 

"A  He  told  me  that  they  had  that  date 
filed  a  return  on  that  basis. 

"Q.  Yes.  You  subse(iuently  found  that  they 
had  filed  such  a  return,  didn't  you? 

'*A.     Yes,  sir." 

Now  that  is  what  the  witness  says  that  Mr.  Or- 
niont  told  him.  They  entered  into  a  separate  side 
issue,  a  joint  venture.  That  is  what  Mr.  Ormont 
thought  it  was.  That  is  what  he  told  him  it  was. 

Now  let's  see  if  that  isn't  corroborated  by  an- 
other witness.  [1523]  There  is  Mr.  Bircher.  On 
page  1103,  lines  12  and  13,  Mr.  Bircher  w^as  answer- 
ing a  question,  and  after  stating  considerable  he 
then  said :  ' '  That  in  addition  they  had  this  side  ven- 
ture." That  is  his  testimony. 

By  the  way,  you  remember  he  was  a  man  with  a 
wonderful  memory.  He  told  you  he  remembered 
everything  about  the  whole  thing.  He  was  asked  to 
give  the  conversation,  I  didn't  object  when  he  went 
to  answer  it,  and  he  talked,  and  I  think  it  coveis 
three  full  pages  in  the  transcript  in  answer  to  that, 
without  stating  a  thing  that  was  said  by  anybody 
but  Mr.  Ormont.  Apparently  Mr.  Ormont  stepped 
in  there,  the  other  three  w^ere  perfectly  mute,  and 
lie  just  started  right  out  and  pushed  all  of  these 
things  into  their  ears.  But  in  any  event  I  will  show 
you  that  the  man's  memory  isn't  that  good. 
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On  page  1103  I  asked  him  and  he  said : 

"A.  He  said  he  didn't  differentiate  between 
the  business  of  the  Acme  Meat  Company  and 
their  overcharge  collection.  He  merely  said  that 
in  the  Acme  Meat  Company  they  were  to  share 
their  profits  equally  after  the  $24,000,  after 
which  the  legitimate  profits  of  the  business 
were  to  go  to  Mr.  Ormont.  That  in  addition 
they  had  this  side  venture  of  collecting  over- 
charges and  they  would  share  50-50  on  those." 

Now  the  next  question : 

"Q.     He  did  say  that  this  was  a  side  ven- 
ture, [1524]  didn't  he? 
/'A.     No." 

Can  you  beat  that  for  a  memory?  A  man  that 
could  remember  something  that  happened  tw^o  years 
ago  and  tell  you  here  for  half  an  hour  every  word 
that  was  said  by  the  defendant  in  this  case  and  yet 
couldn't  remember  30  seconds  what  he  had  just 
sworn  to  on  this  witness  stand.  He  just  said  up  here, 
and  that  is  where  I  got  the  word,  he  had  just  told 
you  that  in  addition  they  had  this  side  venture,  and 
I  turn  around  and  ask  him,  he  did  say  this  was  a 
side  venture,  and  he  says,  no.  Can  you  beat  that  for 
a  man  with  such  a  remarkable  memory? 

In  any  event,  I  am  not  going  into  the  question 
of  whether  this  man  or  that  man's  evidence  was  ex- 
actly as  it  should  have  been  or  anything  of  the 
kind.  I  know  human  beings  too  well.  I  know  they 
can't  do  that.  They  make  their  errors,  and  maybe 
Mr.  Ormont  made  some  errors.  Are  you  going  to 
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coiidemnd  liim  for  that?  He  thought  this  was  a  side 
venture  and  told  them  so.  He  told  them  all  tlie  tinu; 
that  he  helieved  it  was  a  side  venture.  The  reason  he 
believed  it  was  a  side  venture  was  because  Mr.  Him- 
melfarb  was  his  employee,  working  for  him  on  a 
salary  basis,  and  this  other — I  don't  know  where  it 
came  from,  I  don't  know  whether  you  do  beyond  a 
reasonable  doubt  and  to  a  moral  certainty,  but  in 
any  event  we  will  take  the  prosecution's  own  case 
as  they  argue  it,  their  own  witnesses,  and  that  is 
they  say  that  it  came  from  the  customers  [1525] 
of  the  Acme  Meat  Company,  that  the  customers  of 
the  Acme  Meat  Company  paid,  as  they  say — and 
they  love  to  say  it  because  it  listens  better  in  this 
kind  of  a  case,  from  their  point  of  view — they  say 
'^  overcharges." 

I  don't  know  what  overcharges  are.  But  the  rec- 
ord in  this  case  is  that  these  moneys  were  not  regu- 
lar charges  at  all  against  any  customer.  Mr.  Phoebus 
told  you  that  Mr.  Ormont  told  him  some  customers 
paid  it,  some  didn't.  Now^  if  you  are  running  a  busi- 
ness and  collecting  overcharges,  you  are  going  to 
collect  them  uniformly  or  else  you  are  not  going  to 
have  any  regular  business  of  it.  They  came  in  and 
paid,  according  to  Mr.  Bircher's  testimony,  these 
people  didn't  alw^ays  pay  when  the  invoices  were 
paid,  they  bought  the  merchandise,  they  paid  for 
that  one  day,  then  maybe  they  would  come  back  in  a 
few  days  and  hand  in  some  money.  In  fact,  he  said 
they  gave  checks  at  times.  That  is  the  evidence  in 
this  case  from  Mr.  Bircher. 
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Now  the  strange  thing  is  this.  The  Government 
of  the  United  States  seems  to  have  plenty  of  help  in 
this  matter,  have  had  since  1945,  they  are  still  here 
in  the  courtroom,  most  of  them,  plenty  of  time  to 
be  here  now,  they  had  time  then,  they  have  gone  out 
and  spent  months,  months,  as  Mr.  Phoebus  admitted 
on  the  witness  stand  they  had  access  to  the  books 
from  the  very  beginning,  they  had  access  to  the 
names  and  addresses  of  every  customer  of  the  Acme 
Meat  Company,  [1526]  every  one  of  them,  and  those 
are  the  ones  that  it  is  claimed  paid  this  money. 
Where  are  they?  Did  the  prosecution  bring  one  of 
them  in  here?  Has  there  been  one  customer  that 
has  gone  on  that  stand  and  said  that  he  paid  Mr. 
Ormont  or  Mr.  Himmelfarb  one  dime  more  than 
the  invoices'?  Isn't  that  peculiar  to  you?  It  is  to  me. 
It  is  to  me,  in  a  criminal  case,  when  they  want  to 
convict  a  man  of  a  felony  and  yet  the  burden  is 
upon  them.  It  is  not  upon  the  defendant  to  prove  his 
innocence;  it  is  upon  the  prosecution  to  prove  his 
guilt.  And  you  folks  sit  here  with  the  absence  of 
such  things  as  that.  Can  you  sit  here  and  say  that 
you  have  an  abiding  conviction  in  your  mind,  one 
that  will  stay  with  you  today,  tomorrow,  abide  with 
you,  that  you  are  right  in  finding  the  defendant  Or- 
mont guilty  of  the  charge  in  this  case?  What  a 
simple  thing  it  would  have  been  for  them  to  have 
come  in  and  said,  these  people,  yes,  that  is  exactly 
right. 

Now  I  don't  care  personally  whether  this  was  a 
joint  venture,  legally  or  not,  whether  it  was  a  part- 
nership or  not.  To  me  that  is  not  the  point  involved. 
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Did  Mr.  Ormont  believe  that  it  was?  He  did  believe 
that  it  was.  He  did  believe  that  it  was  not  a  part  of 
the  Acme  Meat  Business  and  he  didn't  have  it  put 
on  the  Acme  books.  They  kept  their  accounts  though 
of  it. 

The  reason  he  wouldn't  is  because  he  and  his  em- 
ployee were  in  this,  as  to  the  Acme  Mr.  Ormont  was 
the  Acme.  That  is  [1527]  the  reason.  He  was  the 
Acme  Meat  Company.  And  on  this  he  put  this  as 
the  other. 

Now  it  is  true  that  they  didn't  keep  much  record 
but  you  didn't  have  to  keep  much  record  of  that. 
Not  much  record  of  a  thing  like  that  need  be  kept 
because  there  was  no  outgo,  according  to  the  recoi'd, 
it  was  income.  He  recognized  it  as  income.  He  filed 
it  on  a  fiscal  year  basis.  He  paid  for  it  according 
to  a  fiscal  year  proposition.  And  the  record  is  here 
and  his  1946  income  tax  was  paid  and  is  reported 
right  on  that  income  report  that  is  in  evidence,  and 
was  fully  paid  as  was  stipulated  to  in  this  case, 
and  that  was  the  way  you  may  do  on  a  fiscal  year 
basis.  Lots  of  people  do  that.  And  I  am  sure  his 
Honor  will  instruct  you  that  you  may  do  anything 
to  avoid  excess  taxes,  so  long  as  it  may  be  legiti- 
mately done.  It  is  being  done  all  the  time.  Why 
some  concerns  form  two,  three  or  four  different  in- 
stitutions, copartnerships,  corporations  and  the 
like,  so  as  to  put  some  here  and  some  there  and  split 
it  up  and  they  don't  have  to  pay  so  much  tax.  They 
don't  get  up  into  that  big  bracket  whei*e  the  rates 
go  about  90  per  cent  to  the  Government  and  7  or  8 
or  10  per  cent  back  to  the  man  who  earned  it.  That 
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is  legitimate.  You  may  do  that.  Now  he  thought  that 
is  what  it  was  and  that  is  the  way  he  reported  it. 

I  will  show  you  why  he  thought  it.  The  Govern- 
ment says,  and  the  witnesses  say,  that  he  told  them 
all  tlie  time.  Why?  [1528]  One  of  them  says,  Mr. 
Bircher,  that  he  told  him  he  bought  bonds  with  it. 
But  he  didn't  buy  very  many  bonds  in  1944,  only 
$5000  worth.  I  just  cite  this  to  you  as  varying  with 
Mr.  Phoebus.  Mr.  Phoebus  said  that  Mr.  Ormont 
said  he  put  most  of  it  into  the  bank  accounts  and 
back  into  the  business  right  where  the  Government 
could  get  it  all.  But  if  he  bought  bonds  with  it,  can 
you  imagine — now,  wait,  you  are  sitting  here  and 
if  you  find  this  man  guilty  you  know  what  you  have 
done,  you  have  said,  now  you  are  a  man  that  evaded 
tax  and  you  deliberately  and  willfully  did  it,  and 
that  was  your  intention  to  do  that,  that  is  the  kind 
of  a  fellow  you  were — and  yet  do  you  think  that 
this  defendant  was  doing  that  Avhen  he  would  take 
the  very  funds  that  they  claimed  were  the  income 
funds  that  he  should  have  accounted  for  and  i^ut 
them  into  bonds  of  the  plaintiff  in  this  case'?  Bless 
your  hearts,  the  United  States  of  America  is  prose- 
cuting here  and  those  are  the  bonds  he  bought,  and 
they  had  a  record  of  it.  Do  you  think  that  a  man 
that  is  going  to  cheat  someone  is  going  to  turn  right 
around  and  patronize  that  fellow  with  the  money 
he  stole  from  him"?  Why  it  is  absolutely  absurd.  If 
you  people  can  find  on  that  kind  of  evidence  that 
Mr.  Ormont  was  guilty  of  evading  tax  in  this  case, 
I  say  to  you  that  you  should  by  your  very  next 
breath  and  therefore  acquit  him,  say  that  the  man 
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was  insane  at  the  same  time.  He  wouldn't  have  com- 
mon sense  if  he  did  a  thing  like  that,  and  you  know 
it.  [1529] 

And  now,  we  have  got  to  be  reasonable  in  these 
things;  just  reasonable.  This  man  has  a  fine  reputa- 
tion among  those  who  know  him,  and  you  know  that. 
You  never,  I  don 't  believe,  in  all  of  your  experience, 
if  you  have  sat  on  juries,  or  if  you  have  had  occasion 
to  check  a  man's  reputation  in  his  community, 
where  he  was  doing  business,  saw  anyone  have  a 
better  class  of  witnesses  testify  to  his  good  reputa- 
tion than  those  who  came  in  here,  and  testified  for 
Mr.  Ormont  in  this  case. 

I  have  lived  lots  longer  than  Mr.  Ormont.  I  have 
tried  to  live  halfway,  or  probably  a  little  better  than 
that.  I  think  some  people  might  speak  well  of  me, 
but  I  wouldn't  know  w^here  to  go  to  get  a  group  of 
witnesses  that  stood  as  high  as  these  witnesses  here, 
— the  big  positions  these  people  held,  presidents  of 
big  companies,  bankers,  all  kinds  of  fine  people — 
I  wouldn't  know^  w^here  to  get  them  to  come  in  and 
swear  for  me  like  that.  I  am  proud  to  represent  a 
man  that  stands  that  high  in  his  community. 

Now,  the  Court,  I  am  sure,  will  instruct  you  that 
a  man  who  has  a  fine  reputation  and  chai'acter,  that 
that  fact  alone,  when  he  is  charged  with  a  crime 
like  this,  would  be  sufficient  to  create  a  reasonable 
doubt  in  any  reasonable  person's  mind.  And  I  am 
sure  that  that  alone  here  would  do  that. 

He  is  presumed  to  be  innocent  all  through  this 
case.  They  could  haA^e  checked  back.  They  say  they 
did  go  back  to  1931.  Do  you  find  them  saying  this 
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man  was  bad'?  That  he  did  [1530]  anything  wrong? 
When  did  he  turn  wrong,  if  he  did  at  all?  Can  you 
believe  that  a  man  who  stood  that  way  with  his 
fellow  men,  and  accounted  for  his  income  tax  year 
by  year,  and  bought  bonds,  like  he  did — do  you  be- 
lieve that  that  sort  of  fellow,  all  of  a  sudden,  is 
going  to  say:  I  am  going  to  cheat  the  Government? 
No.  It  is  absurd,  ladies  and  gentlemen.  To  me  it  is 
l)erfectly  absurd. 

Let  us  take  another  situation:  When  he  went  up 
there,  bringing  these  things,  his  chief  concern  was 
that  he  did  not  want  them  to  take  it  up  with  the 
Subsidy  Department,  because  if  they  did  take  it  up, 
and  he  was  making  substantial  overcharges,  maybe 
that  department  might  think  they  wouldn't  pay 
his  overcharges.  I  don't  know.  I  don't  think  his 
overcharges  w^ere  illegal.  But  if  they  thought  he 
Vv^as  doing  an  illegal  act,  by  making  overcharges, 
you  can't  fmd.him  guilty  of  that  in  this  case.  You 
cannot  use  that  against  him. 

The  Court  will  tell  you,  if  you  believe  he  is  guilty 
of  that,  and  you  thought  he  was  committing  a  crime, 
that  is  not  a  crime  he  is  charged  with  having  com- 
mitted here.  That  is  not  wilfulness.  Wilfulness 
means  to  commit  the  crime  he  is  charged  with,  be- 
cause of  intentional  evasion. 

I  don't  know  whether  he  had  good  advice  or  not 
when  he  went  to  a  lawyer.  That  is  not  for  me  to 
criticize.  He  did  go  to  a  lawyer,  the  evidence  shows. 
Mr.  Strong  says  he  only  went  after  the  investiga- 
tion started.  Wait  a  minute,  ladies  [1531]  and 
gentlemen;  are  you  going  to  say:  We  are  going  to 
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find  him  guilty,  just  because  he  went  at  that  time, 
and  did  not  go  before  or  after  that  time? 

You  must  remember  his  fiscal  year  began  May 
1st,  1944,  and  ended  on  April  30,  1945.  He  filed  this 
fiscal  year, — that  is,  his  declaration  for  the  joint 
venture,  I  believe  it  was,  on  the  24th  day  of  May, 
1945. 

Now,  under  the  law  he  had  tw^o  and  ono-half 
months,  I  believe;  in  any  event  it's  two  months — 
maybe  some  of  you  know  more  about  it  than  I  do, 
but  two  months  he  had  in  which  to  file  that  after 
the  termination  or  end  of  the  fiscal  year,  which 
would  mean  that  he  had  until  some  time  in  July  to 
file  it.  He  did  not  have  to  file  it  on  a  specific  date. 
Ho  could  wait.  He  didn't.  He  filed  it  then,  and  went 
up  and  told  them:  I  have  filed  a  joint  venture,  or: 
I  am  filing  it. 

He  went  to  an  attorney.  Evidently  the  attorney 
did  not  feel  that  he  alone  was  good  enough  an  ex- 
pert on  income  taxes,  and  he  called  in  an  account- 
ant. That  accountant  appeared  before  you.  His  name 
is  on  that.  It  is  in  evidence  here.  His  name  is  on  the 
return.  And  he  filled  it  out,  and  Mr.  Ormont  signed 
it,  and  it  was  filed. 

He  did  not  have  to  pay  any  tax  then,  you  under- 
stand. He  did  not  have  to  pay  the  tax  on  his  portion 
of  the  joint  venture,  because  it  would  not  be  due 
until  1946,  four  months,  and  there  is  in  evidence 
here,  his  retvirn,  showing  for  1946  that  every  [1532] 
dollar,  in  good  faith,  was  accounted  for,  and  the 
tax  thereon  paid.  That  is  the  record  in  this  case. 
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And  counsel  may  say  that  was  late.  I  don't  know. 
Maybe  it  was.  I  have  done  a  lot  of  work  for  clients, 
on  income  tax  returns.  I  have  worked  with  other 
attorneys,  and  accountants,  and  I  have  tried  to 
study  the  law  on  it,  and  I  just  can't  keep  up  with 
it  and  the  changes.  First  it  is  this  decision,  and  then 
another  one  comes  along  the  other  way,  showing 
that  you  don't  even  know. 

I  venture  to  say,  if  I  had  anything  like  a  compli- 
cated return,  and  on  Monday  I  w^ould  go  to  Mr. 
Bircher,  and  on  Tuesday  to  Mr.  Phoebus,  and  on 
Wednesday  I  go  to  Mr.  Eustice,  and  they  figure  it 
out — I  venture  no  two  of  them  will  figure  it  the 
same.  They  all  have  different  ideas.  That  is  the  sit- 
uation we  have.  Then  the  Government  comes  out 
with  a  lot  of  more  forms.  Jack  Benny  and  a  lot  of 
them  have  had  a  lot  of  fun  about  income  tax  re- 
turns, and  they  are  not  far  from  rip^ht. 

I  know  that  I  have  been  through  a  lot  of  those 
things,  and  it  is  just  one  of  those  things.  But  in  any 
event,  let  us  concede  for  the  purpose  of  argument 
that  Mr.  Ormont  should  have  accounted  for  the  por- 
tion of  income  he  received  in  1944  from  the  joint 
venture,  and  he  should  have  accounted  for  it  on  his 
1944  return;  let  us  concede  that  just  for  the  pur- 
pose of  argument,  the  amount  I  think  he  actually 
got  out  of  that  in  1944  was  $11,000  and  some  odd 
dollars.  That's  a  far  cry  [1533]  from  twenty-three 
or  twenty-four  thousand  dollars  which  Mr.  Strong 
tells  you  he  should  have  accounted  for  in  1944 — their 
charge  in  the  indictment.  That  is  their  charge. 
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Of  course,  the  presumption,  and  it  is  a  very  vio- 
lent one,  the  presumption  is  that  every  one  knows 
the  law;  and  we  turn  right  around  and  find  that 
nobody  knows  the  law.  There  is  no  such  thing.  And 
tlie  longer  I  work  at  it,  and  I  have  been  through  it 
a  long  time, — the  less  you  know,  and  you  know 
others  don't  know  the  law.  Vfe  keep  trying  to  get 
a  better  concept  of  it,  but  it  would  be  very  violent 
to  a  poor  layman,  and  maybe  some  of  you  men  know 
a  lot  of  law;  I  don't  know;  but  I  don't  think  you 
w^ould  want  to  be  tried  for  a  crime  on  the  strength 
of  your  knowing  the  law.  Maybe  you  would  find  out 
you  were  mistaken.  As  w^e  often  do.  The  Supreme 
Court  tells  us  quite  frequently  we  were  wrong;  and 
maybe  the  next  decision  of  the  Supreme  Court  will 
tell  you  differently. 

This  man  did  not  know.  He  had  no  wilfulness. 
How  are  }'ou  going  to  find  wilfulness,  with  a  man 
who  goes  light  out  in  the  open,  and  puts  the  funds 
in  the  bank,  and  puts  them  in  bonds;  never  hides  a 
thing.  The  evidence  shows  that  he  never  hid  one 
single  solitary  thing  in  this  case.  How  are  you  going 
to  say,  not  beyond  reasonable  doubt — I  don't  believe 
you  can  say  at  all  that  the  proof  in  this  case  stands 
up  to  showing  any  guilt  on  the  part  of  this  man.  Not 
a  bit. 

Mr.  Bircher  said  he  remembered  the  whole  con- 
versation, [1534]  and  he  was  told  at  that  time  that 
the  only  books  and  records  were  that  Mr.  Ormont 
had  a  little  book.  He  asked  him  to  let  him  tear  out 
a  page,  so  that  he  could  copy  off  figures.  He  did. 
It  is  here  in  evidence,  and  that  was  the  record. 
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There  were  no  other  records.  That  was  the  way  it 
was  kept.  Yet,  there  was  a  man  with  a  memory.  He 
has  a  wonderful  memory.  I  wish  I  had  it,  and  could 
remember  as  correctly,  and  yet  he  must  have  in- 
quired within  two  months  thereafter,  or  thereabouts, 
for  these  very  same  things. 

The  Government  has  introduced  in  evidence  Ex- 
hibit 51-C,  the  letter  from  Sam  Ormont,  signed  by 
him,  addressed  to  Mr.  Donald  Bircher,  Special 
Agent,  Federal  Building,  Los  Angeles : 

"Dear  Mr.  Bircher: 

"In  answer  to  your  inquiry  substantiating 
the  amount  of  $35,694.42  as  my  share  of  the 
profits  from  the  joint  venture,  we  kept  a  cumu- 
lative record.  Each  time  additional  amounts 
were  received,  those  were  added  to  the  previous 
accumulated  total. 

"This  record  is  accurate  to  the  best  of  my 
knowledge  and  belief.  No  other  records  were 
kept." 

What  did  he  need  with  them  %  Why  did  he  inquire 
again,  and  ask  for  the  letter,  with  that  beautiful 
memory  of  his,  when  he  told  you  of  things  more  than 
two  years  ago,  when  he  was  on  the  stand,  and  yet 
he  hadn't  remembered  it  30  days  after. 

So  this  man  was  perfectly  willing  to  tell  him.  He 
told  [1535]  him,  and  he  had  in  his  own  mind  no  in- 
tent. No  matter  what  you  have  done;  say  you  are 
wrong,  but  you  do  not  know  it  was  wrong,  you  don 't 
hesitate  on  tliose  things.  That  was  exactly  the  situ- 
ation here. 
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Thi8  mail,  Mr.  Orinont,  the  defendant  in  this  case, 
liad  nothing  to  hide;  nothing  to  fear  in  his  own 
heart.  You  can  only  judge  him  by  that.  I  don^t  know 
of  any  evidence  in  this  case  that  woukl  warrant  you 
finding  beyond  all  reasonable  doubt,  or  finding  be- 
yond any  reasonable  dou})t  that  there  was  any  guilt 
or  intention  on  the  part  of  Mr.  Ormont  in  doing 
what  was  done  here.  He  does  not  deny  he  did  that. 
You  will  recall  that  I  let  everything  go  in.  We  did 
not  hedge  on  this  and  that.  The  records  are  here. 
They  have  everything  they  needed  from  Mr.  Or- 
mont. He  thought  they  were  down  there  for  just 
what  Mr.  Phoebus  told  him,  to  find  if  he  owned  any 
more  tax.  He  said:  Gentlemen,  all  I  am  interested 
in  is  not  to  lose  my  subsidy,  or  my  license.  But  if 
you  find  tliat  I  am  owing  any  tax,  send  me  a  bill, 
and  show  me  wherein  I  owe  it,  and  I  will  ]tay  it. 
Can  you  beat  that? 

There  is  no  evidence,  so  far  as  the  recoi'd  is  con- 
cerned, that  he  was  sent  any  bill  for  anj^hing,  ex- 
cepting a  bill  charging  him  in  this  case,  before  the 
Grand  Jury,  that  only  hears  one  side  of  the  evidence. 
That's  the  bill  that  was  sent  to  this  man. 

All  I  ask  on  behalf  of  my  client  is  fair  ])lay,  just 
a  [1536]  fair  trial ;  tried  according  to  the  way  you, 
if  you  ever  had  to  be  tried,  would  want  to  be  tried. 

Every  one  of  you  answered  the  question  his 
Honor  asked  you,  if  you  were  in  the  state  of  mind  in 
this  case  that  you  would  be  willing  to  submit  your 
case,  or  a  case  of  one  of  your  loved  ones,  to  people 
in  that  same  frame  of  mind,  and  you  said  yes.  You 
would  not  be  sitting  here,  if  you  had  not.  We  be- 
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lieved  you  then,  and  believe  you  now.  I  am  satisfied 
that  you  will  treat  this  case  just  as  you  would  want 
yours,  or  that  of  one  of  your  loved  ones  treated.  You 
would  not  want  him  convicted  on  guess,  conjecture, 
on  supposition,  and  theory.  You  would  say:  Mr. 
Government,  if  you  have  got  a  case,  prove  it.  That's 
what  you  would  want. 

Mr.  Ormont  raised  his  right  hand  on  the  stand 
here.  You  saw  him.  There  was  no  use  putting  him 
on  about  these  conversations,  because  he  had  conver- 
sations. Whether  those  were  in  the  exact  words  or 
not,  I  don't  know.  But  I  certainly  was  not  going  to 
ask  about  them.  That  is  up  to  you.  But  the  big  ele- 
ment of  the  crime  is :  Did  he  not  pay  a  tax "?  Or  did 
he  not  leport  some  income  ?  That  is  the  big  element : 
jDid  you  not  report  incom^e  that  you  should  have  re- 
ported, and  did  you  intentionally  and  wilfully  fail 
to  report  it?  That's  the  thing.  Not:  Did  you  make  a 
mistake?  [1537] 

People  sometimes  think,  should  I  report  it  this 
year  or  the  year  before  or  the  year  after  or  some- 
thing of  that  sort.  If  they  are  wrong  in  that  you  can- 
not condemn  them  for  that  because  they  had  their 
belief  in  the  matter  and  acted  accordingly. 

I  am  not  going  to  worry  you  any  longer  because 
I  am  sure  you  have  listened  to  this  evidence  very 
attentively  and  I  am  sure  that  you  will  treat  this 
case  as  you  want  to  be  treated  if  you  had  to  have  a 
trial.  And  I  do  thank  you,  each  and  every  one  of 
you,  for  your  kind  attention. 

The  Court:     Mr.  Strong. 
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Closing  Argument  in  Behalf  of  the  Government 

Mr.  Strong:  Your  Honor,  counsel,  ladies  and 
gentlemen  of  the  jury:  This  is  the  last  time  I  will 
speak  to  you  about  this  case  or  in  this  case.  When 
I  am  finished  here  his  Honor  will  give  you  the  law, 
the  instructions,  which  you  have  to  follow,  as  you 
know\  Then  the  case  is  in  your  hands.  Then  my  job 
is  finished  and  your  job  begins. 

Now  my  job  is  not  to  secure  convictions,  it  is  not 
to  prosecute  anybody  to  a  definite  result ;  my  job  is 
just  to  present  the  evidence.  That  is  all  I  am  sup- 
posed to  do.  It  is  your  job  to  decide  whether  a  viola- 
tion has  been  committed,  whether  the  indictment 
correctly  charges  that  the  law  has  been  violated,  and 
anything  that  I  say  about  the  evidence  is  just  com- 
ment on  my  part,  it  is  just  argument.  As  I  have  told 
you  [1538]  before,  if  your  view  of  the  evidence  dis- 
agrees with  mine,  you  pay  no  attention  to  mine  at 
all.  I  am  trying  to  give  you  a  summary  of  the  evi- 
dence as  I  see  it.  But  if  you  see  it  differently  of 
course  it  is  what  you  see  that  governs,  not  what  I 
see  that  governs. 

So  I  am  going  to  take  just  the  30  minutes  allotted 
to  me,  possibly  less,  to  just  tie  up  a  few  things  that 
I  think  have  been  brought  in  as  some  more  of  those 
extra  jigsaw  pieces  that  I  was  telling  you  about, 
some  more  pieces  that  haven't  got  much  to  do  with 
this  case,  that  don't  help  you  one  way  or  another 
in  deciding  what  the  facts  are  in  this  case. 

Of  course  you  have  to  be  convinced  beyond  a  reas- 
onable doubt,  and  the  Government  never  asks  vou  to 
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liriii!.';  ill  ;i  xcrdici  of  .■my  kind  unless  you  ni-c  con- 
vinced Iteyoiid  a  rensoiinble  doubt.  Tlint  is  the  law. 
His  lloiioi-  will  lell  >(»u  nhout  it.  1  nin  not  asking 
auythiuj;'  dilTereut.  1  ask  you  to  simply  jud^o  those 
facts  on  the  basis  oi'  the  law  as  his  llonoi-  will  tell 
you,  and  then  I  ask  you  to  ask  yourselves  whether 
or  \\y){  \(n\  are  convi]ic(>d,  not  only  beyond  a  reasou- 
a'>h>  doubt  in  (his  case  but  beyond  vwvy  possibility 
o\'  the  slii;idest  doubt  of  an>  kind — beyond  all  doubt. 
Is  Wwvc  any  (loul)t  at  all  as  to  what  happened  in 
til  is  case  ! 

Mr.  l\obn(>ti  says  he  lik(\s  me.  1  like  Air.  Hobnett 
too.  Mr.  IvobniMt  has  had  a  vei-y  diflieult  case  here, 
and  it  isn't  Mr.  Kobui^tt's  fault.  It  has  nothing  to 
do  with  him  at  all.  [ir);>J)]  It  is  just  the  way  the 
facts  are.  It  is  just  tin*  way  the  evidence^  is.  'i'liere 
isn't  anythini;-  you  can  do  if  the  evidiMiee  comes  in 
and  cl(\-irly  indicates  somethiui;".  There  is  nothing;' 
you  can  do  about  it  except  on(>  thinii',  you  can  try  to 
take  someone's  attention  off  of  tlu^  evidence.  And 
whih^  listeju!!*;-  to  Mr.  Ivobnett  and  also  to  Mr.  Katz 
yesterda\-  1  was  b(\<;imii!iL:,-  to  wondei*  who  was  beini^ 
tried  hert^  anyhow.  !  thouji:ht  that  the  defendants 
wiM-e  Ormont  and  1 1  immi'lfai'b.  After  a  wliib^  it  be- 
i;an  \o  sou  nil  as  thous;h  thert^  was  soniethiui;-  that  1 
was  doiui;-  that  wasti't  rii^ht.  Maybe  1  am  one  of  the 
defendants.  Then  it  is  Mr.  Kustice,  he  is  not  doinu" 
soniethini;-  wronu-.  And  Mr.  Hircher,  something 
Avroug  with  his  nuMuory.  And  iwen  the  Supreme 
Court,  you  can't  (W(mi  (U^piMid  on  them,  they  change 
tlieii-  minds  and  you  mii;ht  gt't  a  diffcM'ent  decision. 
And  then  o\'  course  tlie  law,  the  law  is  complicated, 
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('Aml'\iHi\\(^.  'I'lici-c  :\]v  so  niiiiiy  tilings  to  worry  about, 
so  many  things  to  think  a})Out  that  have  nothing 
to  do  v/ith  this  r-aso,  and  it  is  very  easy  to  lose  sight 
of  the  salient  facts  in  this  ease,  the  facts  that  show 
heyond  a  reasonable  doubt  that  the  defendant  Or- 
mont  unlawfully  and  wilfully  attempted  to  defeat 
and  evade  the  payment  of  a  tax  by  filing  a  false  re- 
turn. 

The  facts  show  that  the  defendant  Himmelfarb 
did  exactly  that  as  charged  in  Count  2.  It  is  so  easy 
to  lose  sight  of  those  few  salient  facts  if  you  start 
listening  and  paying  attention  to  things  that  dis- 
tract you,  tilings  like,  this  is  not  [1540]  a  court  of 
jUvStice,  this  is  a  cr)urt  of  Eustice,  and  Mr.  Strong 
is  strong  but  his  case  is  weak.  That  is  all  i"ight.  ft  is 
funny.  It  is  amusing.  r*ut  this  isn't  a  funny  case. 
This  is  a  very  serious  case.  It  is  serious  to  the  peo- 
ple of  the  United  States  and  to  the  Govei-nment. 
It  is  a  serious  matter  when  you  wilfully  and  unlaw- 
fully attempt  to  evade  and  defeat  a  tax,  esy)ecially 
by  filing  a  false  return.  That  is  a  very  serious  mat- 
ter.   There  isn't  any  room  for  levity  in  that. 

We  are  not  here  on  the  basis  of  anything  that 
might  be  funny  or  amusing;  we  are  here  on  the 
basis  of  a  very  simple  proposition  :  did  these  defend- 
ants do  the  things  that  we  charge  them  in  each  of 
the  counts,  and  if  they  did  them,  did  they  do  them 
wilfully  and  intentionally,  as  we  charge,  or  didn't 
they?   Those  are  the  things  to  be  considered. 

Now  as  T  said  to  you  at  the  outset,  this  is  a  sim- 
ple case.  It  involves  meat,  the  sale  of  meat  by  the 
Acme  Meat  Company,  and  in  connection  with  that 
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sale  of  meat  they  collected  money  which  was  shown 
on  the  invoices  and  reported  on  the  books.  You 
heard  that  testimony. 

Besides  that,  on  the  other  hand,  they  collected 
some  more  money.  They  like  to  call  it  gifts.  They 
like  to  call  it  something;  else.  But  you  know  what 
it  is,  it  is  overcharges,  extra  money  on  the  side.  Did 
they  collect  that  as  a  special  or  separate  venture? 
Was  that  a  separate  enterprise  that  they  had,  as 
though  you  would  run  one  factory  on  one  side  of 
[1541]  the  street  under  one  name  and  another  fac- 
tory on  the  other  side  where  you  are  doing  some- 
•  thing  else?  No,  the  evidence  here  shows  that  it  is 
exactly  the  same  transaction.  You  sell  the  same 
meat,  you  get  part  of  the  payment  with  the  left 
hand  and  part  of  the  payment  with  the  right  hand. 
So  of  course  after  they  got  caught  by  the  investiga- 
tors, and  the  investigators  came  in,  they  have  to  get 
some  other  reason  to  explain  this  away  to  get  out 
of  something  that  they  have  fallen  into.  So  they 
come  up  with  the  joint  venture  idea.  We  have  talked 
enough  about  that  joint  venture. 

Now  the  other  counts,  as  I  have  told  you  and  as 
his  Honor  will  tell  you,  is  not  in  the  case.  I  did 
talk  with  reference  to  the  evidence  to  the  years  1942 
and  1943.  As  I  told  you  when  I  was  discussing  it,  I 
wasn't  talking  to  you  about  that  evidence  to  show 
you  that  a  violation  had  been  committed  in  that 
year,  because  those  counts  are  out,  but  I  discussed 
that  evidence  because  they  have  a  bearing  on  wilful- 
ness. The  way  a  man  transacts  business,  the  way  he 
conceals  or  doesn't  conceal,  the  way  he  does  things 
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with  reference  to  prior  activities  in  relation  to  his 
money  and  liis  income,  that  all  tends  to  indicate 
whether  he  is  acting  wilfully  or  deliberately  and 
with  a  preconceived  notion  when  he  fails  to  report 
a  substantial  part  of  his  income  for  the  year  1944. 
That  all  comes  into  the  picture.  You  can  take  those 
things  into  account.  [1542] 

You  can  take  into  account  the  fact  that  a  man  who 
is  in  partnership,  one  defendant  in  partnership  with 
another  defendant,  goes  around  pretending  that 
he  is  not  in  partnership,  that  one  is  the  employer 
and  the  other  is  the  employee.  Then  you  also  can 
take  into  account  the  explanation  that  they  make 
for  that.  The  explanation  they  made  to  Mr. 
Bircher,  the  man  with  the  marvelous  memory.  He 
has  a  good  memory.  I  think  you  will  find  he  told 
you  substantially  what  happened  in  line  with  what 
Mr.  Phoebus  told  you. 

They  explained  why  they  didn't  report  themselves 
as  partners,  because  it  might  embarrass  them  with 
some  other  Government  agencies.  And  they  ex- 
plained to  you  why  they  would  rather  call  these 
separate  payments  gifts,  because  it  might  embarrass 
them  with  some  other  Government  agencies.  Well, 
you  know  what  they  are  doing  here.  They  are  sell- 
ing meat,  getting  money  with  the  right  hand  and 
the  left  hand,  and  they  are  rejjorting  the  money 
that  they  get  with  the  left  hand  and  not  reporting 
the  money  that  they  with  the  right  hand.  It  is  as 
simple  as  all  that. 

Now  you  were  told  by  Mr.  Robnett  about  a  mil- 
lion dollars  going  through  those  books  and  about 
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the  accounts  and  all  that  money.  You  remember 
the  reason  I  pointed  out  that  Mr.  Ormont  had  a 
lot  of  mone}'  in  his  personal  banls:  account  was  be- 
cause he  testified  that  he  carried  a  lot  of  cash  be- 
cause he  was  afraid  of  banks.  I  was  just  showing 
3'ou  that  a  man  who  was  [1543]  afraid  of  banks  that 
carries  $10,000  or  $12,000,  as  he  says,  in  his  pocket, 
why  is  he  depositing  such  huge  sums  m  his  per- 
sonal bank  account  at  the  same  time?  Is  he  afraid 
of  the  banks  or  isn't  he?  And  if  he  is  afraid  of 
banks,  wouldn't  you  think  he  would  put  the  lesser 
amount  in  the  bank  and  keep  the  larger  amount 
out? 

Now  you  look  at  his  bank  account.  You  will  find 
out  what  sums  he  deposited  during  the  j^ears  he  said 
he  was  afraid  of  banks  and  that  he  was  carrying 
the  cash,  and  if  you  don't  believe  that  story  then 
do  you  believe  the  story  that  he  had  any  cash,  that 
he  had  any  money  that  he  accumulated  from  the 
preceding  years.  Of  course  if  he  had  money  which 
he  earned  in  the  preceding  years,  it  isn  't  part  of  the 
income  for  the  year  1944.  Our  job  is  to  prove  that 
this  money  which  we  claim  was  part  of  the  income 
for  1944  was  part  of  the  income  for  1944.  And  it 
is  such  an  easy  thing  to  come  in  and  say,  ''I  had  a 
lot  of  cash  in  my  pocket  years  back,  I  have  l)een 
carrying  |10,000  or  |12,000.  That  is  what  was  used 
to  buy  bonds."  Wliat  bonds?  Well,  he  can't  iden- 
tify the  bonds,  but  it  was  to  buy  the  bonds.  [1544] 

Do  you  believe  that  or  do  you  believe  that  that 
money  was  income  in  1944,  not  only  as  Mr.  Eustice 
testified  but  as  the  defendant  himself  reports   on 
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his  fiscal  year  return'?  If  you  want  to  forget  every- 
thing that  Mr.  Eustice  said  and  if  you  just  look  at 
that  fiscal  year  return,  which  shows  $71,000  miscel- 
laneous income  for  the  year  heghming  May  1, 
1944,  and  ending  on  April  30,  1945,  and  just  take 
8/12  of  that  amount,  and  you  will  find  out  how 
much  lie  earned  that  year  in  addition  to  what  he 
reported.  You  don't  have  to  look  at  the  books,  you 
don't  have  to  listen  to  Mr.  Eustice,  you  don't  have 
to  listen  to  anybody.  They  show  it  themselves  on 
their  returns. 

And  then  you  are  told  hy  Mr.  Kobnett  that  it  is 
ridiculous  for  a  man  to  invest  his  money  in  the 
]:)laintiff  in  this  case,  when  the  plaintiff  is  charging 
him  with  violating  the  law.  Who  is  the  plaintiff? 
The  people  of  the  United  States.  Where  would  you 
find  a  safer  investment  than  an  investment  in  the 
future  of  the  people  of  the  United  States?  I  don't 
think  you  will  ever  find  a  safer  investment  than 
that.  What  difference  does  it  make  whether  you 
put  your  money  in  the  plaintiff's  bonds  or  some- 
])ody  else's,  as  a  matter  of  fact.  The  question  isn't, 
did  he  buy  bonds  that  somebody  could  check  or  did 
lie  put  it  in  an  account  or  anj^thing  like  that;  the 
question  is,  did  he  report  that  money  on  his  1944 
income  tax.  That  is  the  question.  And  the  answer 
obviously  is  no,  because  [1545]  he  himself  indicates 
it  on  some  other  return. 

Then  the  question  is,  did  he  willfully  attempt  to 
evade  and  defeat  the  tax  for  that  year  by  filing  a 
false  return  for  1944.  That  is  the  question.  It  has 
nothing  to  do  with  whether  you  bought  bonds  openly 
or  you  didn't  buy  bonds  openly. 
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Mr.  Eustice,  as  Mr.  Robnett  told  you,  did  check 
some  larger  amounts  and  smaller  amounts,  but 
let's  get  a  little  more  precise  on  that  testimony. 
You  will  remember  he  told  you  that  as  to  the  years 
which  are  covered  by  this  indictment,  that  is,  the 
years  '42,  '43  and  '44,  that  he  checked  every  item  in 
and  out  and  tried  to  trace  it,  but  that  he  also 
checked  as  far  back  as  1931,  and  on  some  of  those 
older  accounts  he  only  checked  the  largest  amounts. 

Now  I  say  to  you  that  the  mere  fact  that  Mr. 
Eustice  in  checking  to  find  out  whether  that  income 
was  earned  in  1944  went  all  the  way  back  to  1931 
.to  see  if  there  was  a  possibility  of  somebody  accum- 
ulating money,  that  in  itself  indicates  the  complete- 
ness and  tlioroughness  of  his  examination. 

As  to  Mr.  Link's  testimony,  did  you  hear  any 
contradictory  evidence  from  Mr.  Link's  testimony? 
If  you  did,  then  you  heard  something  that  I  didn't. 
I  don't  remember  a  single  word  of  contradiction  as 
to  Mr.  Link's  testimony.  Whatever  it  may  be, 
whatever  weight  you  may  give  it,  whatever  weight 
you  may  decide  not  to  give  it,  one  fact  is  that  there 
isn't  any  contradiction  to  it.   None.  [1546] 

Now  I  am  taking  these  up  haphazardly  because 
that  is  the  way  I  have  written  them  down,  as  they 
went  in,  and  I  simply  want  to  cover  some  things 
that  T  think  might  tend  to  confuse  as  some  of  these 
extra  pieces  going  in. 

Mr.  Robnett  mentioned  that  the  law  recognizes 
memory  testimony  as  dangerous.  Well,  that  is  the 
best  kind  of  testimony  there  is.  What  a  person  saw, 
what  he  heard.    How  else  would  he  tell  it  to  vou 
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excei)t  as  lie  remem])ers  it/?  As  a  matter  of  fact,  if 
lie  writes  it  on  a  piece  of  paper  he  can  only  use  that 
to  refresh  his  recollection,  and  then  he  has  to  testify 
to  what  he  himself  remembers.  And  as  to  the  con- 
tents of  written  documents,  you  can't  have  anybody 
testify  as  to  the  contents  of  them  liecause  those 
(locmnents  are  the  best  evidence  of  what  they  say. 
Remember  Mr.  Katz  ars^uing  yesterday  that  there 
wasn't  any  testin'ion}^  only  documents?  Mr.  Rob- 
nett  is  arguing  today  that  memory  is  no  good.  In 
other  words,  testimon_v  is  no  good.  Well,  if  testi- 
mony is  no  good  and  the  documents  are  no  good,  is 
there  anything  that  is  good  as  evidence.  There 
isn't  anything  left,  as  a  matter  of  fact.  You  can 
never  have  a  case  because  you  would  have  no  evi- 
dence. 

I  will  get  to  Mr.  Katz  in  a  few  minutes. 

The  testimony  of  Mr.  Phoebus,  Mr.  Bircher,  com- 
pletely uncontradicted,  not  a  w^ord  in  contradic- 
tion— and  I  just  want  to  call  it  to  your  attention — 
isn't  what  Mr.  Phoebus  or  Mr.  Bircher  testifies  to 
what  they  saw"?  Both  of  them  are  testifying  [1547] 
as  to  what  the  defendant  told  them,  and  just  be- 
cause the  defendant  said  to  them  he  only  earned 
$11,000,  that  doesn't  mean  that  he  only  earned  $11.- 
000  extra  that  year.  All  that  means  is  that  that  is 
all  he  told  them,  but  he  may  have  earned  more, 
and  the  income  tax  return,  the  fiscal  year  return,  if 
you  take  8/12  of  that  you  will  find  that  it  is  closer 
to  $22,000  and  not  $11,000.  [1548] 

But  even  if  it  is  $11,000;  let  us  take  $11,000, 
which  he  admitted  he  earned  in  1944.  That's  enough. 
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AYe  don't  have  to  prove  the  precise  figure.  We  just 
have  to  show  a  substantial  amount. 

We  are  charging  intent  to  evade  and  defeat,  by 
filing  a  false  return.  Is  his  return  for  1944  any  less 
false,  because  $11,000  was  left  off  of  it  than  it  would 
be  if  $22,000  were  left  off?  Does  it  make  it  any  less 
or  more  false  one  way  or  another?  It  is  false  be- 
cause he  has  not  got  the  full  amount  in.  Only  a  few 
pennies  would  not  make  any  difference;  in  fact, 
only  a  few  hundred  dollars  would  not  make  any 
difference. 

Through  the  story  got  through  Mr.  Bircher,  he 
figures  it  is  $11,000.  Do  you  think  anybody  who 
reports  income,  as  Mr.  Ormont  did,  for  the  year 
1944,  of  $12,000,  and  leaves  off  $11,000,  is  not  filing 
a  false  return  ?  He  is  reporting  only  half,  according 
to  his  story,  and  only  one-third  the  amount  we  say 
was  not  reported. 

It  is  true  that  Mr.  Bircher  and  Mr.  Phoebus  tes- 
tified that  Mr.  Ormont  told  them  that  he  had  a 
joint  venture.  When  did  he  tell  it  to  them?  The 
afternoon  of  May  24th.  On  the  morning  of  May 
24th  he  filed  a  joint  venture  return.  On  the  21st 
they  had  gone  to  some  accountant  to  prepare  a 
return.  Prior  to  that  they  had  gone  to  see  an  attor- 
ney. He  talked  to  the  accountant,  and  then  the 
accountant,  after  the  attorney  talked  to  him,  went 
to  see  the  defendant,  at  his  home,  or  somebody's 
home,  on  the  night  of  the  21st. 

Did  the  preparation  of  a  return  in  this  case  re- 
quire seeing  an  accountant?  It  was  not  compli- 
cated; there  are  not  enough  words  to  cause  a  com- 
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pli(^ation  to  aiiyl)ody.  Tliey  gave:  Miscellaneous 
income,  $71,000.00.  Nothing  for  deductions.  Then 
they  skip  a  few  pages.  They  divide  it  fifty-fifty.  I 
submit  to  you,  did  they  need  an  accountant  to  fill 
out  that?  Did  they  need  one  to  unravel  the  com- 
plicated tax  law? 

There  were  no  complications.  It  was  all  clear 
profit.  There  w^ere  no  expenses  attached  to  the  earn- 
ing of  the  $71,000.00.  The  reason  there  were  not 
any  expenses  was  because  all  expenses  were  in  con- 
nection with  the  amount  reported.  Bu.t  it  wasn't 
a  separate  venture.  There  w^e  some  sales  of  meat, 
and  they  only  gave  a  part  of  those.  It  was  on  the 
amounts  shown  in  the  invoices,  and  the  otiier  is 
shown  on  the  little  piece  of  paper. 

That  is  the  whole  point,  when  I  say  they  went  to 
a  lawyer.  There  isn't  anything  wa^ong  in.  going  to  a 
lawyer.  Any  person  wiio  has  any  doubts  about  the 
law,  and  would  like  to  have  them  resolved,  should 
go  to  a  lawyer,  and  if  he  has  anything  he  wants  to 
know  about  income  tax,  he  should  go  to  an  accoimt- 
ant.  I  don 't  say  there  is  anything  wrong  in  going  to 
them.  But  I  say  it  is  in  the  circumstances  surround- 
ing the  time.  The  investigation  commenced  about 
the  18th  day  of  May.  They  wanted  to  examine  his 
books,  to  know  if  there  was  anything  due.  So  [1550] 
he  starts  to  rush  around.  He  rushes  to  an  attorney ; 
talked  to  him.  We  don't  know  what  they  talked 
about,  because  that  is  a  privileged  communication. 
That  attorney  talked  to  the  accountant.  After  all 
this  palaver,  all  this  talk,  all  these  conversations, 
what  do  we  net  in  the  return?    It  savs:    Mis^ellai]- 
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oous  enterprises;  miscellaneous  income  $71,000.00. 
It's  the  time  that  is  important,  the  timing  of  these 
things. 

That  afternoon,  after  they  filed  the  return,  surely 
they  came  upstairs  the  same  afternoon.  They  filed 
it  in  the  morning,  and  came  upstaii's  and  told  Mt. 
Bircher  and  Mr.  Phoebus,  and  told  Mr.  Slick — by 
the  way,  he  is  on  his  honeymoon — and  these  other 
people:  We  filed  a  return  this  morning.  We  are 
going  to  pay  the  tax.  The  question  isn't  whether 
they  paid  the  tax  eventually.  The  question  isn't 
whether  they  are  now  owing  any  money  to  the  Gov- 
ernment. But  the  question  is,  when  they  filed  the 
income  tax  return,  did  they  state  the  correct  income, 
or  pay  the  correct  tax? 

The  problem  is  here:  Did  the}^  unlawfully  and 
wilfully  attempt  to  evade  and  defeat  a  tax,  when  he 
filed  his  return,  as  charged  in  the  indictment? 

Mr.  Robnett  says :  Where  are  the  customers  ?  You 
remember  the  testimony.  Mr.  Ormont  was  asked 
about  the  customers;  he  was  asked  by  Mr.  Bircher 
and  Mr.  Phoebus  to  give  them  a  list  of  customers, 
so  they  could  check.  No  customer  list.  When  this 
case  was  in  trial,  why  did  he  have  to  bring  in  a 
list  of  [1551]  customers,  when  they  themselves  filed 
a  return  for  the  fiscal  year,  which  shows  how  much 
money  they  made;  shows  at  least  as  much  as  we 
charge.  They  sent  a  letter,  through  their  account- 
ant, telling  almost  exactly  in  substance  what  we  are 
telling  you  here. 

In  this  letter  there  are  no  other  books.  The  book 
they  have  is  a  cumulative  record.   What  cumulative 
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record?  That  piece  of  paper  shown  to  Mr.  Phoebus, 
and  Mr.  Bircher.  That  is  the  only  record,  Mr. 
Ormont  told  them.  Every  day  he  writes  down  this 
sum,  and  keeps  the  total.  Listen  to  the  instructions 
of  the  Court,  and  decide  for  yourself,  whether  that 
is  the  kind  of  a  record  an  accountant  could  possibly 
honestly  come  in  and  base  a  fiscal  year  return  on. 

You  know,  accountants  are  sup])osed  to  know 
about  the  law  too.  They  know  that  kind  of  a  return 
can't  be  filed  unless  they  have  a  record  of  the  type 
his  Honor  will  instruct  you  on.  I  sul)mit  this  is  no 
record.  You  can't  check  it;  you  can't  do  anything^. 
It  is  a  piece  of  paper  with  cumulative  totals. 

Mr.  Robnett  said  Mr.  Ormont  was  honest,  and 
believed  this  was  a  joint  venture,  and  was  not  a 
pai't  of  the  Acme  Company's  business.  I  won't  even 
discuss  that.  Mr.  Robnett  also  said  that  the  reason 
Mr.  Ormont  kne\\  it  was  not  part  of  the  business 
was  because  he  was  the  employer,  and  Mr.  Him- 
melfarm  was  the  employee.  Is  that  true?  Don't 
you  remember  Mr  Coroferty,  when  they  wanted  to 
insure  their  stuff,  they  insured  it  in  a  [1552]  way 
that  was  truthful,  and  the  way  they  wanted  that 
insurance  in  case  it  was  needed.  Payable  to  whom? 
Sam  Ormont  and  Phillip  Himmelfarb.  co-partners, 
doing  business  as  the  Acme  Meat  Company. 

You  remember  what  Mr.  Ormont  told  Mr.  Bircher 
and  Mr.  Phoebus.  He  said  that  their  relationship 
was  that  of  employer  and  employee,  because  it 
might  embarrass  them  if  it  went  to  some  agents  hav- 
ing to  do  with  subsidy.  I  wou  't  go  into  that,  because 
^Ir.  Robnett  told  vou  about  the  subsidv. 
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Whatever  reason,  that  is  not  the  fact.  There  was 
conceahnent  right  down  the  line. 

Of  course,  his  Honor  will  tell  you,  if  you  can 
figure  out  your  taxes,  and  what  you  owe,  on  a  basis 
that  you  pay  less,  not  more,  that  it  is  right  to  do  it. 
But  you  can't  evade  it.  You  cannot  do  it  illegal^. 
You  cannot  do  it  by  failing  to  disclose  to  the  Income 
Tax  Collector  what  your  income  was.  You  have 
to  do  it  by  putting  down  your  income,  and  deduc- 
tions, and  not  by  putting  it  on  a  fiscal  year  basis, 
after  you  are  caught,  and  just  in  the  nick  of  time, 
giving  him  some  balance.  If  you  have  a  fiscal  year 
venture  you  do  it  as  required.  If  you  have  a  fiscal 
year  venture,  if  it  is  the  same  business,  and  you  are 
taking  money  with  one  hand,  and  money  wdth  the 
other  one,  3^ou  camiot  do  it  by  a  fiscal  year  venture. 
Or  a  joint  venture,  pertaining  to  overcharges  on  the 
sale  of  meat.  [1553] 

There  were  a  lot  of  witnesses  dealhig  with  repu- 
tation of  the  defendant.  They  were  all  very  nice 
people.  I  am  certain  that  if  any  one  of  you,  as 
members  of  the  jury,  were  associated  with  someone, 
somebody  you  know,  concerning  whom  you  have 
not  heard  anything  bad,  and  you  were  asked  to  come 
down  and  testify  to  the  character  of  the  witness: 
Have  you  heard  anything  bad  about  him?  Do  you 
know  his  reputation?  Surely,  you  w^ould  go  and 
you  would  testify  for  him.  Why  not  ?  If  a  friend  or 
business  associate  of  yours  w^as  in  the  same  line  of 
business,  selling  meat,  one  of  your  associates,  even 
if  it  vv^ere  with  reference  to  concealing  some  income 
received  from  overcharges  on  the  sale  of  meat,  side 
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money,  surely,  you  would  testify  there  was  nothing 
wi'on<j^.  Hut  the  thing  is,  in  these  cases  the  violators 
don't  walk  around  with  a  sign  on  saying:  My  repu- 
tation is  good.  You  don't  know  what  they  are  en- 
gaged in,  that  they  are  concealing  something  from 
the  Government.  They  are  not  going  around  telling 
their  friends  and  business  associates.  You  believe 
them  to  be  perfectly  honest  and  reputable  people. 
You  know  nothing  about  those  activities,  and  these 
witnesses  come  in  and  say  they  know  about  the 
man's  reputation,  and  that  it  is  fine,  wonderful.  He 
pays  his  insurance.  He  pays  his  premiums.  He  is  a 
good  man.  Do  they  know  anything  about  these  other 
facts?   No.  [1554] 

Do  they  know  anything  about  these  other  mat- 
ters? Two  of  those  people  testified  that  they  knew^ 
the  defendant's  reputation  in  the  comnumity.  When 
I  asked  them  who  they  had  talked  to,  well,  they 
never  talked  to  anybody.  A  person's  reputation  in 
the  community  is  different  from  what  you  per- 
sonally think  of  him.  You  ma,y  think  he  is  a  good 
man  and  yet  the  community  at  large  may  give  him 
a  different  reputation.  At  least  two  of  those  wit- 
nesses indicated  that  although  they  testified  that 
his  reputation  in  the  community  was  good,  they 
really  didn't  know  his  reputation  in  the  community. 
They  never  talked  to  anybody  about  him.  How 
could  they  know  his  reputation?  But  those  people 
weren't  doing  it  deliberately,  I  am  certain  of  that. 
The.y  were  asked  the  question.  Do  you  know  his 
general  reputation  in  the  community?  Sure,  I  think 
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he  is  a  fine  fellow.  You  answer  yes.  That  is  the 
danger  of  those  questions.  That  is  the  danger  of 
reputation  testimonj^ 

Reputation  testimon}^,  if  it  creates  a  reasonable 
doubt  in  your  mind,  of  course  is  the  type  of  thing 
that  should  be  gotten  in  by  the  defense,  and  if  you 
have  a  reasonable  doubt  about  the  defendants'  guilt, 
it  doesn't  make  any  difference  how  you  got  that 
reasonable  doubt,  and  his  Honor  will  tell  you  that 
you  have  to  be  convinced  beyond  a  reasonable  doubt. 
But  are  you  going  to  take  reputation  testimony, 
general  testimony,  and  say  that  that  is  enough  to 
create  a  reasonable  doubt  [1555]  in  a  case  like  this, 
a  case  where  the  evidence  of  the  wilfull  attempt  to 
evade  and  defeat  is  as  clear  as  you  have  it  here? 
That  reputation  testimony  should  be  like  water  off 
a  duck's  back.  It  doesn't  mean  a  thing.  Those  peo- 
ple don't  know  anything  about  this  man's  operations 
with  reference  to  his  income. 

Well,  I  have  very  little  time  left,  and  I  think  I 
will  turn  to  Mr.  Himmelfarb.  Do  I  have  10  minutes 
at  least,  your  Honor. 

The  Court:  About  seven  minutes,  because  after 
you  conclude  we  will  take  a  short  recess  and  then  I 
will  instruct  the  jury.  That  will  take  us  until  about 
12:30,  if  you  conclude  in  about  that  time. 

Mr.  Strong :     Very  well. 

Now  you  heard  the  argument  of  Mr.  Katz.  Mr. 
Kat?;  is  laboring  under  precisely  the  same  difficulty 
that  Mr.  Robnett  is.  He  is  a  very  fine  lawyer  but 
his  client  hasn't  any  case  in  defense.  That  is  the 
trouble.  And  the  government's  case  is  pretty  strong. 
So  you  talk  about  something  else. 
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What  did  Mr.  Katz  talk  about?  He  talked  about 
tliis  is  a  court  of  Eustice,  not  a  court  of  justice; 
Strong  is  Strong  but  his  case  is  weak — things  like 
that.  And  then  Mr.  Katz  goes  on  and  tells  y<ni  that 
there  isn't  any  evidence  in  this  case,  no  evidence  he 
says.  What  about  those  records?  Aren't  they  evi- 
dence? What  about  the  letter  that  T  read  to  you 
yesterday  [1556]  which  was  signed  by  Mr.  Himmel- 
farb.  Isn't  that  evidence?  It  has  his  signature  on 
it.  It  tells  about  the  money.  They  have  no  books 
and  records.  How  did  they  distribute  it?  Oh,  every 
now  and  then.  How  much  money?  Isn't  that  in 
evidence?  Take  8/12  of  that  money  that  he  has  on 
his  income  tax  return,  the  fiscal  year  retuin  for 
1944,  Government's  Exhibit  6,  and  it  states  on  there, 
over  Himiuclfarb's  signature,  that  he  will  get  50  per 
cent  of  that  $71,000.  Isn't  that  evidence?  Take  8/12 
of  that  amount  and  you  get  about  |22,000  earned  in 
1944.  Isn't  that  evidence?  How^  about  his  bank  ac- 
count. That  is  in  evidence.  Of  course  nobody  testi- 
fied as  to  those  books.  If  the  books  show  on  their 
face  what  they  purport  to  show,  if  the  records  are 
clear,  you  can't  have  testimony.  The  books  speak 
for  themselves.  That  is  why  they  were  admitted  in 
evidence.  If  the}^  weren't  in  evidence  they  wouldn't 
be  in  this  case. 

Mr.  Katz  keeps  telling  you,  not  a  word  of  testi- 
mony, nobody  testified,  not  a  word  of  testimony.  T 
began  to  think  that  maybe  he  thinks  the  only  kind 
of  evidence  that  is  good  in  any  case  is  testimony 
evidence.  But  you  know  that  isn't  true.  There  are 
several  kinds  of  evidence.   One  is  testimony  of  wit- 
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nesses,  that  is  good;  the  other,  just  as  good,  are  the 
books  themselves,  the  letters,  the  signed  Internal 
Revenue  statements — all  these  things,  that  is  all 
evidence. 

And  there  is  nothing  that  says  that  you  have  to 
win  a  [1557]  case  only  on  testimony,  nor  is  there 
anything  that  says  you  have  to  have  testimony.  You 
can  win  an  entire  case  just  on  the  basis  of  record 
evidence,  if  the  record  evidence  proves  to  the  jury 
beyond  a  reasonable  doubt  that  the  things  that  the 
government  charged  occurred  did  occur.  That  is  all 
you  need.  That  evidence  is  in  the  record,  ladies  and 
gentlemen  of  the  jury.  That  money  was  earned 
through  that  so-called  joint  venture.  Mr.  Himmel- 
farb  says  so  on  that  return,  and  the  letters  which 
he  sent  in  through  Mr.  Malin.  They  are  all  signed 
by  him.   You  can  examine  them. 

Then  Mr.  Katz  tells  you,  look  at  these  records. 
One  was  prepared  by  Mr.  Moody,  he  is  an  account- 
ant; and  the  other  is  prepared  by  Mr.  Malin.  So 
what?  Where  is  Mr.  Moody f  He  is  the  accountant 
for  the  defendant  and  he  has  something  to  say  in 
the  defense  of  the  defendant,  why  didn't  the  defend- 
ant put  him  on  the  stand  to  testify?  Why  didn't 
they  put  Mr.  Malin  on  to  testify  as  to  what  he 
knows  about  that?  I  had  him  on  the  stand  for  a 
limited  purpose,  as  much  as  I  could  get.  Did  they 
call  him  back?  Was  there  something  with  reference 
to  the  preparation  of  that  return  which  corroborates 
the  defendant  Himmelfarb?  Why  didn't  they  put 
Mr.  Malin  on  the  stand  to  tell  you  about  it  then? 
He  is  just  as  accessible  to  them  r>s  he  is  to  me.   And 
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if  it  is  tlicir  defense,  it  is  their  witness.  They  didn't 
put  Mr.  Moody  on,  tliey  didn't  put  Mr.  Malin  on. 

You  saw  this  business  of  the  partnership.  T  am 
not  going  [1558]  to  go  into  that  again.  l>oth  of 
them  are  partners,  and  on  his  return  for  the  year 
1944  Mr.  Hinimelfarb  says  under  oath  that  he  is 
an  employee.  Was  he  an  employee?  That  is  not 
what  he  told  Mr.  Gorgerty,  that  is  not  what  hap- 
pened when  he  got  his  insurance  changed.  Then 
he  was  a  partner.  But  if  it  is  convenient  to  say  he 
is  an  employee,  oh,  well,  what  difference  does  it 
make  whether  it  is  under  oath  or  not?  He  says  he 
is  an  employee.  Does  that  show  that  the  man  acts 
wilfully  when  he  conceals  things  or  doesn't  it?  Does 
that  show  that  he  is  engaged  in  a  wilful  attem])t 
to  evade  and  defeat  or  doesn't  it? 

Then  Mr.  Katz  kept  repeating  to  you  that  there 
isn't  any  evidence,  there  isn't  any  evidence.  It  be- 
gan to  sound  as  though  this  constant  pounding  awa}^ 
was  going  to  produce  a  result.  How  can  it  produce 
that  result  upon  you  wdien  you  have  seen  the  evi- 
dence ?  You  have  heard  it  analyzed,  you  have  heaixl 
it  discussed.  Can  anyone  say  that  there  isn't  any 
evidence?  Tan  anyone  say  that  there  isn't  any 
evidence  from  which  you  can  find  beyond  n  rieason- 
able  doubt  that  the  defendant  Himmelfarb  commit- 
ed  the  acts  as  charged  in  count  2  of  the  indictment? 

I  don't  think  so. 

Now  I  am  not  going  to  discuss  this  any  longer 
since  I  think  T  only  have  a  half  a  minute  left.  It 
is  now  your  job.  His  Honor  will  give  you  the  i^i- 
structions  and  I  am  finished.  T  have  ]:>ui:  in  every- 
thing that  there  is  and  I  think  voti  will  n':^ree  with 
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me  that  when  I  say  to  you  that  I  have  tried  to  put 
in  everything  I  can,  have.  I  have  tried  to  explain  to 
you  what  it  shows.  I  don't  think  I  have  been  unfair 
to  the  witnesses.  I  don't  think  I  have  been  unfair 
to  the  defendants.  I  have  tried  to  limit  the  matter 
just  as  much  as  possible.  I  have  told  you  what  that 
evidence  shows,  not  to  me  as  a  lawyer  but  to  me  as 
an  ordinary  human  being.  If  you  want  the  kind  of 
activity  that  was  shown  to  have  occurred  in  this 
case,  if  you  want  that  kind  of  activity,  if  you  think 
what  Mr.  Ormont  did  was  proper  and  lawful  and 
was  not  a  violation  of  the  law,  as  we  charge,  if  you 
■  arc  not  convinced  beyond  a  reasonable  doubt  that 
what  I  tell  you  about  these  is  right,  then  bring  in  a 
verdict  of  not  guilty.  It  is  as  simple  as  all  that. 
And  the  same  goes  for  Mr.  Himmelfarb. 

If,  on  the  other  hand,  you  agree  with  me  and  if 
you  have  no  reasonable  doubt,  if  you  are  convinced 
beyond  a  reasonable  doubt  that  the  defendant  Or- 
mont did  the  things  charged  in  count  1,  and  that 
he  did  them  wilfully,  and  if  you  are  convinced  that 
the  defendant  Himmelfarb  did  the  things  charged 
in  count  2  and  he  did  them  wilfully,  then  you  will 
bring  in  a  verdict  of  guilty  as  to  Mr.  Ormont  on 
count  1  and  a  verdict  of  guilty  as  to  Mr.  Himmel- 
farb on  count  2, 

I  thank  you. 

The  Court:  We  will  have  a  short  recess  and 
then  I  will  instruct  the  jury.  I  want  counsel  to 
remain  a  moment  to  discuss  [1560]  a  proposed  dis- 
cussion. 

(The  jury  retired  from  the  court  room  at 
fU-       11:30  o'clock  a.m. 
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^lie  Court:  On  the  additional  proposed  instruc- 
tion, I  have  written  out  tlie  following  which  will 
come  right  after  the  GovernmeTit 's  proposed  in- 
structions 1  and  2,  which  are  a  description  of  the 
charges : 

''In  the  event  you  find  that  either  defendant 
as  to  the  particular  count  failed  to  report  his 
true  income  in  the  amount  substantially  as 
claimed  by  the  government  for  the  calendar 
year  1944,  then  as  a  matter  of  law  the  tax  for 
the  calendar  year  1944  w^ould  have  been  sub- 
stantially more  than  paid  by  such  defendant 
for  the  calendar  year  1944." 

Mr.  Strong:  That  is  satisfactory  to  the  govern- 
ment. 

Mr.  Robnett:     That  is  satisfactory. 

The  Court:  Very  well.  We  will  have  a  short 
recess. 

(Short  recess.)  [1561] 

The  Court:     Usual  stipulation'? 
Mr.  Katz:     So  stipulaated. 
Mr.  Strong:     So  stipulated. 
Mr.  Robnett:     So  stipulated. 
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INSTRUCTIONS  TO  THE  JURY 

The  Court :  Ladies  and  gentlemen  of  the  jury,  it 
np\y  becomes  my  duty  as  a  judge  to  instruct  you  in 
the  law  that  applies  to  this  case,  and  it  is  your  duty 
as  jurors  to  follow  that  law  as  I  shall  give  it  to  you. 
On  the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case  and  to  consider  and 
weigh  the  evidence  for  that  purpose.  The  authority 
thus  vested  in  you  is  not  an  arbitrary  power,  but 
m'ust  be  exercised  with  sincere  judgment,  sound  dis- 
cretion,' and  ill  accordance  with  the  rules  of  law  as 
■I  shall  state  them  to  you. 

If  in  these  instructions  any  direction  or  idea  be 
stated  in  varying  ways,  or  if  a  subject  matter  is 
treated  first  or  last,  no  emphasis  is  intended  by  me 
and  none  must  be  inferred  by  you.  For  that  reason 
you  are  not  to  single  out  any  certain  sentence  or  any 
individual  j^oiiit  or  instruction  and  ignore  the 
others,  but  you  are  to  consider  all  the  instructions 
as  a  whole  and  to  regard  each  one  in  the  light  of  all 
the  others.  Nor  are  you  to  regard  any  repetition  of 
an  instruction  as  a  special  emphasis  on  that  instruc- 
tion. [1562] 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  directly  in  dis- 
pute, without  an  inference  or  a  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  the 
fact  in  issue.  Indirect  evidence  is  that  which  tends 
to  establish  a  fact  in  dispute  by  proving  another  fact 
which,  though  true,  does  not  of  itself  conclusively 
establish  the  fact  in  issue,  but  which  affords  an 
inference  or  a  presumption  of  its  existence.    Indi- 
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rect  evidence  is  of  two  kinds,  namely,  presumptions 
and  inferences.  A  presumption  is  a  deduction  Avhich 
tlie  law  expressly  directs  to  be  made  from  particular 
facts.  Unless  declared  })y  law  to  be  conclusive^— and 
there  are  no  conclusive  presumptions  in  this  case — a 
presumption  may  be  controverted  by  other  evidence, 
direct  or  indirect,  or  by  another  presumption,  but 
unless  so  controverted  the  jury  is  bound  to  find 
according  to  the  presumption. 

An  inference,  on  the  other  hand,  is  a  deduction 
which  the  reason  of  the  jury  draws  from  other  facts 
which  are  proved.  It  must  be  founded  on  a  fact  or 
acts  proved  and  be  such  a  deduction  from  those  facts 
as  is  warranted  b}^  a  consideration  of  the  usual  pi'o- 
pensities  or  passions  of  men,  the  particular  propen- 
sities or  passions  of  the  person  whose  act  is  in  ques- 
tion, or  by  the  course  of  business  or  the  course  of 
nature.  The  word  *' propensity"  as  I  have  used  it 
means  any  natural  or  habitual  inclination  or  ten- 
dency. [1563] 

You  are  not  liound  to  decide  in  confonnity  with 
the  testimony  of  any  number  of  witnesses  which 
does  not  produce  conviction  in  your  rhind  as. against 
the  declarations  of  a  lesser  number  of  witnesses  or 
as  against  a  presumption  or  other  evidence  which 
appeals  to  your  minds  with  more  convincing-  force.: 
This  rule  of  law  does  not  mean  that  you  are  at 
liberty  to  disregard  the  testimony  of  a  greater  num-' 
ber  of  v/itnesses  merely  from  caprice  or  prejudice, 
or  from  a  desire  to  favor  one  side  as  against  the 
other.  Tt  does  not  mean  that  you  are  to  decide  an 
issue  by  the  simple  process  of  counting  the  number 
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of  witnesses  who  have  testified.  It  does  mean  that 
the  final  test  is  not  in  the  relative  number  of  wit- 
nesses, but  in  the  relative  convincing  force  of  the 
evidence. 

The  testimony  of  one  witness,  entitled  to  full 
credit,  is  sufficient  proof  of  any  fact,  even  if  a 
number  of  witnesses  have  testified  to  the  contrary, 
if,  from  the  whole  case,  considering  the  credibility 
of  the  witnesses  and  after  weighing  the  various  fac- 
tors of  evidence,  the  jury  should  believe  the  one 
witness. 

In  weighing  the  testimony  of  witnesses  it  is 
proper  for  you  to  consider  those  factors  of  human 
nature  which,  either  with  or  without  any  wrongful 
intention,  may  obstruct  the  giving  of  perfectly  true 
testimony.  Those  factors  are  suggested  by  these 
questions:  Did  the  witness  have  full  opportunity  to 
learn  the  truth?  If  so,  did  he  have  the  intelligence 
and  purpose  to  ascertain  the  facts?  What  was  the 
advantage  or  [1564]  disadvantage  of  his  point  of 
observation?  Does  the  evidence  show  that  the  wit- 
ness had  a  motive  for  favoring,  or  an  inclination  to 
favor,  any  party.  Was  he,  in  other  words,  a  biased 
or  impartial  witness?  What  degree  of  intelligence, 
what  quality  of  memory,  what  grade  of  moral  pur- 
pose, so  far  as  concerned  this  case,  were  revealed  by 
his  appearance,  manner  of  testifying,  and  all  other 
evidence  in  the  case?  Was  the  testimony  reasonable 
and  consistent  within  itself  and  with  uncontradicted 
facts?  Was  there  any  timidity,  physical  handicap, 
lack  of  ability  in  self-expression  or  other  condition 
that  v>laced  the  witness  at  a  disadvantaffo  or  caused 
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liis  testimony  to  aj^pear  on  the  surface  as  being  less 
trustworthy  than  it  really  was?  Was  the  witness 
without  fault  of  his  own  confused  or  emharrased 
and  thus  placed  in  a  light  not  truly  representative? 

Should  you  consider  any  of  these  questions,  either 
in  your  own  private  reasoning  or  in  open  discussion, 
you  must  look  for  an  answer  only  to  the  evidence 
admitted  in  the  trial  of  this  action. 

Any  evidence  that  has  been  received  on  an  act, 
omission  or  declaration  of  a  party  which  is  unfav- 
orable to  his  own  interests  should  be  considered  and 
weighed  by  you  like  any  other  admitted  evidence, 
but  evidence  of  the  oral  admission  of  a  party,  rather 
than  his  own  testimony  in  this  trial,  ought  to  be 
viewed  by  you  with  caution.  [1565] 

From  time  to  time  counsel  for  one  or  the  other 
parties  has  interposed  objections  to  evidence.  Coui:- 
sel  not  only  have  the  right,  but  the  duty  to  make  any 
and  all  objections  which  are  deemed  advisable  or 
appropriate,  and  no  inference  or  presumption  can 
or  should  be  indulged  in  one  way  or  the  other  by 
reason  of  the  interposition  of  such  objections. 

At  times  throughout  the  trial  the  Court  has  been 
called  upon  to  pass  on  the  question  of  whether  or 
not  certain  offered  evidence  might  properly  be  ad- 
mitted. You  are  not  to  be  concerned  with  the 
reasons  for  such  rulings  and  are  not  to  draw  any 
inferences  from  them.  Whether  offered  evidence 
is  admissible  is  purely  a  question  of  law,  and  in 
admitting  evidence  to  which  an  objection  might 
have  been  made  the  judge  does  not  determine  what 
weight  should  be  given  such  evidence,  nor  does  he 
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J) ass  oil  the  credibility  of  an}'  witness.  As  to  any 
offer  of  evidence  that  was  rejected  by  the  judge, 
you  of  course  must  not  consider  the  same,  and  as  to 
any  question  to  which  an  objection  was  sustained 
you  must  not  conjecture  as  to  what  the  answer  might 
have  l)een  or  as  to  the  reason  for  the  objection. 

The  law  does  not  require  the  accused  to  prove  his 
innocence,  which  in  many  cases  might  be  impossi- 
ble, but  on  the  contrary  the  law  requires  the  prose- 
cution to  establish  beyond  a  reasonable  doubt  and  by 
legal  evidence  his  guilt,  and  all  the  elements  of  his 
guilt.  If  the  Government  fails  to  so  [1566]  prove 
-beyond  a  reasonable  doubt  all  the  elements,  as  I 
shall  define  them  to  you,  you  must  find  the  accused 
not  guilty. 

You  must  not  allow  yourselves  to  be  led  to  convict 
the  accused  in  this  case  in  order  to  satisfy  a  fear 
that  some  offense  may  go  unavenged  or  unpunished, 
or  for  the  purpose  of  deterring  others  from  the 
commission  of  any  like  offenses.  No  such  specious 
argument  or  reason  can  be  weighty  enough  to  jus- 
tify you  in  laying  aside  that  just  and  humane  rule 
of  law  which  requires  you  to  acquit  the  accused 
unless  every  fact  necessary  to  establish  his  guilt  is 
proved  to  you  beyond  a  reasonable  doubt  and  to  a 
moral  certainty. 

The  rule  concerning  circumstantial  evidence  does 
not  permit  you  as  jurors  to  indulge  in  speculation, 
surmise,  conjecture  or  guesswork  in  order  to  sup])ly 
any  element  of  the  offense  alleged  by  VaQ  prosecut- 
ing witnesses  in  this  case  to  have  taken  place,  where 
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proof  of  sucli  element  does  not  appear  beyond  a 
reasonable  doubt  and  to  a  moral  certainty.  Specu- 
lation, surmise,  conjecture  or  guesswork  can  never 
be  substituted  in  lieu  of  proof  in  order  to  justify  a 
conviction  of  an  accused  person. 

Suspicion  is  not  evidence.  Mere  suspicion,  how- 
ever strong,  is  not  sufficient  to  establish  any  fact 
whatsoever  necessary  to  constitute  the  crime 
charged.  Mere  r)robabilities  are  not  sufficient  to 
warrant  a  conviction,  nor  is  it  sufficient  that  the 
gi'eater  weight  or  pre]")onderance  of  evidence  [loBT] 
support  the  allegations  of  the  indictment,  nor  is  it 
sufficient  that  u]ion  the  doctrine  of  chance  it  is  more 
probable  that  the  accused  is  guilty  than  innocent  to 
warrant  a  conviction.  The  accused  must  be  proved 
to  be  guilty  so  clearly  that  there  is  no  reasonable 
theory  upon  which  he  can  be  said  to  le  innocent 
when  all  the  evidence  is  considered  together.  3 [ere 
opportunity  of  the  accused  to  commit  the  crime 
charged  is  insufficient  to  justify  a  verdict  of  guilty. 

Each  essential  independent  fact  necessary  to  com- 
plete a  chain  or  series  of  independent  facts  tendin^j: 
to  establish  a  guilt  should  be  established  to  the  same 
degree  of  certainty  as  the  main  fact  which  these 
Independent  circumstances  taken  together  tend  to 
establish,  that  is,  each  essential  independent  fact 
in  the  chain  or  series  of  facts  relied  u]^on  to  estab- 
lish the  main  fact  must  be  established  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  and  to  the 
entire  satisfaction  of  the  jury.  The  circumstances 
must  all  concur  to  show  that  the  defendant  commit- 
ted the  crimes  and  must  all  be  inconsistent  with  a-jy 
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other  rational  conclusion  and  must  exclude  to  a 
moral  certainty  and  to  the  entire  satisfaction  of  the 
jwvy  any  other  hypothesis  but  the  single  one  of  guilt. 

Duly  qualified  experts  may  give  their  opinions  on 
questions  in  controversy  at  this  trial.  To  assist  you 
in  deciding  such  questions,  you  may  consider  the 
opinion  with  the  reasons  stated  therefor,  if  any,  by 
the  expert  who  gives  his  opinion.  [1568]  You  are 
not  bound  to  accept  the  opinion  of  an  expert  as 
conclusive,  but  you  should  give  to  it  the  weight  to 
which  you  shall  find  it  to  be  entitled.  You  may  dis- 
regard any  such  opinion,  if  you  find  it  to  be  unreas- 
onable. 

In  every  criminal  case  the  proof  must  substan- 
tially conform  to  the  material  allegations  of  the 
indictment. 

By  the  arrest  of  the  defendant  and  the  filing  of 
the  indictment,  no  presumption  whatsoever  arises  to 
indicate  that  the  defendant  is  guilty  or  that  he  had 
any  connection  or  responsibility  for  the  act  charged 
against  him.  A  defendant  is  presumed  to  be  inno- 
cent at  all  stages  of  the  proceedings,  and  that  pre- 
sumption goes  to  the  jury  room,  until  the  evidence 
introduced  on  behalf  of  the  Government  shows  him 
to  be  guilty  beyond  a  reasonable  doubt.  This  rule 
as  I  have  stated  applies  to  every  material  element  of 
the  offense. 

Reasonable  doubt  is  such  a  doubt  as  you  may 
have  in  your  minds  when,  after  fairly  and  impar- 
tially considering  all  of  the  evidence,  you  do  not 
feel  satisfied  to  a  moral  certainty  of  the  defendant's 
irm'lt.    Tn  order  that  the  evidence  submitted  shall 
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afford  proof  l)eyoiul  a  rcasoiialjlo  doubt,  it  must  bo 
such  as  you  would  be  willing  to  act  upon  in  the 
most  important  and  vital  matters  relating  to  your 
own  affairs.  Reasonable  doubt  is  not  a  mere  i)ossi- 
ble  or  imaginary  doubt,  or  a  bare  conjecture,  for  it 
is  difficult  to  prove  a  thing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probabilities  of  the 
case.  A  conviction  is  justified  only  when  such  proba- 
bilities exclude  all  reasonalile  doubt,  as  the  same  has 
been  defined  to  you.  Without  it  being  restated  or 
repeated  again,  you  are  to  understand  that  the 
re'juirem.ent  that  a  defendant's  guilt  be  shown  be- 
yond a  reasonable  doubt  it  is  to  be  considered  in 
coTmection  with  and  as  accompanying  all  of  the 
instruction  that  are  given  to  you. 

In  judging  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
bias,  to  apply  a  strained  construction,  one  that  is 
unreasonable,  in  order  to  justify  a  certain  verdict 
when,  were  it  not  for  such  feeling  or  bias,  you  might 
reach  a  contrary  conclusion.  Whenever,  after  a 
careful  consideration  of  all  of  the  evidence,  your 
minds  are  in  that  state  where  a  conclusion  of  inno- 
cence is  indicated  equally  with  a  conclusion  of  guilt, 
or  there  is  a  reasonable  doubt  as  to  whether  the  evi- 
dence is  so  balanced,  the  conclusion  of  innocence 
must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  differeiit  wit- 
nesses who  have  testified  upon  this  trial  and  to  the 
evidence  which  has  been  introduced.    A  witness  is 
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presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or 
by  evidence  [1570]  affecting  his  character  for  truth, 
honesty  and  integrity,  or  by  his  motives,  or  by  con- 
tradictory evidence. 

In  judging  the  credibility  of  the  witnesses  in  this 
case,  you  may  believe  the  whole  or  any  part  of  the 
evidence  of  any  witness,  or  you  may  disbelieve  the 
whole  or  any  part  of  the  evidence  or  testimony  of 
any  witness,  as  may  be  dictated  to  you  by  your 
judgment  as  reasonable  men  and  women.  You 
should  carefully  scrutinize  the  testimony  given,  and 
in  so  doing  consider  all  the  circumstances  under 
which  the  witnesses  testified,  as  I  have  heretofore 
delineated  them  to  you,  and  in  addition  to  that  re- 
lation that  he  might  bear  to  the  Government  or  to 
the  defendant,  the  maimer  in  which  he  might  be 
affected  by  the  verdict,  and  the  extent  to  which  he 
is  contradicted  or  corroborated  by  other  witnesses, 
or  other  evidence,  if  at  all,  and  every  matter  that 
tends  reasonably  to  shed  light  upon  his  credibility. 
If  a  witness  is  shown  knowingly  to  have  testified 
falsely  on  the  trial  touching  any  material  matter, 
the  jurors  should  distrust  his  testimony  in  other 
particulars,  and  in  that  case  you  are  at  liberty  to 
reject  the  whole  of  the  witness'  testimony. 

You  are  not  limited  in  your  consideration  of  the 
evidence  to  the  bald  expressions  of  the  witnesses, 
but  you  are  authorized  to  draw  such  inferences  from 
the  facts  and  circumstances  which  you  find  have 
been  proved  as  seem  justified  in  the  light  of  your 
experience  as  reasonable  men  and  women.  [1571] 
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The  interest  of  a  defendant  in  the  result  of  the 
action  does  not  deprive  him  of  the  benefit  of  his 
own  testimony.  The  law  makes  him  a  competent 
witness  in  his  own  behalf,  and  his  testimony  is  en- 
titled to  full  and  fair  consideration  by  you,  the  same 
as  that  of  any  other  witness,  and  is  sufficient  in 
itself,  if  it  raises  in  your  minds  a  reasonable  doubt 
as  to  whether  the  crime  charged  was  committeed  by 
such  defendant  to  entitle  him  to  an  acquittal. 

You  cannot  base  a  verdict  of  guilt  upon  extra- 
judicial oral  admission,  oi-  statements  of  a  defend- 
ant alone,  unless  there  is  other  evidence  inde]^er.d- 
ent  of  such  extra-judicial  oral  admissions  or  state- 
ments which  establishes  the  body  of  the  crime  with 
which  defendant  is  charged,  or  what  is  known  as  the 
corpus  delicti  and  if  you  do  not  believe  after  a  con- 
sideration of  all  the  evidence  that  the  body  of  the 
crime  or  the  corpus  delicti  is  established  by  evi- 
dence other  than  such  extra-judicial  oral  admissions 
or  statements,  then  and  in  that  event,  you  cannot 
consider  such  extra-judicial  admissions  or  state- 
ments for  any  purpose. 

The  mere  fact  that  a  witness  is  connected  with 
the  Government  of  the  United  States  in  any  capac- 
ity whatsover  does  not  mean  that  the  testimony  of 
such  a  witness  is  entitled  to  any  greater  weight  or 
credence  by  reason  of  that  fact  alone.  You  will 
consider  the  testimony  of  any  officer  or  employee 
of  the  United  States  Government  the  same  as  you 
w^ould  consider  the  testimony  of  such  j^erson  if  he 
were  not  so  employed.  [1572] 
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Coming  now  to  the  charges  in  this  case.  It  must 
be  kept  in  mind  that  this  is  not  a  civil  suit  to  collect 
taxes  in  which  you  could  decide  the  case  by  a  mere 
preponderance  of  the  evidence,  but  the  charges  here 
must  be  proved  beyond  a  reasonal)le  doubt  and  to 
a  moral   certainty. 

As  to  the  defendant  Sam  Ormont,  I  have  entered 
an  acquittal  as  to  Counts  2,  3  and  4.  Therefore  the 
only  count  before  you  as  to  this  defendant  is  Count 
1,  which  is  for  the  year  1944.  As  to  any  evidence 
pertaining  to  the  years  1942  and  1943,  you  are  not 
to  consider  the  same  as  proof  of  the  crime  charged 
in  Count  1,  except  that  if  you  should  find  beyond  a 
reasonable  doubt  that  the  acts  charged  against 
said  defendant  in  Count  1  were  done  by  him,  then 
you  mav  consider  the  evidence  pertainins^  to  1942 
and  1943  for  the  sole  purpose  of  determining 
whether  or  not  any  such  acts  as  you  may  find  from 
the  evidence  were  done  in  1944,  as  charged  in  the 
indictment,  were  wilfully  and  intentionally  done  by 
the  defendant  Ormont. 

The  law  under  which  these  defendants  were  in- 
dicted in  substance  provides,  as  is  applicable  to  this 
case,  that  any  person  who  wilfully  attempts  in  any 
manner  to  evade  or  defeat  any  tax  shall  be  guilty 
of  a  crime.  The  pertinent  portion  of  the  statute 
provides  as  follows: 

"Any  person  required  under  this  chapter  to 
account  for,  and  pay  over  any  tax  imposed  by 
this  [1573]  chapter,  who  wilfully  fails  to  truth- 
fully account  for  any  and  pay  over  such  tax. 
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and  any  person  who  wilfully  attempts  in  any 
manner  to  evade  or  defeat  any  tax  imposed  by 
this  chapter  or  the  payment  thereof,  shall,  in 
addition  to  other  penalties  provided  by  law,  be 
guilty  of  a  felony  and,  upon  conviction 
thereof,"  shall  be  punished  in  the  manner  pro- 
vided by  law. 

You  are  not  to  be  concerned  with  such  punish - 
m'ent,  as  that  is  a  matter  which  lies  solely  within  the 
]n'ovidence  and  is  the  responsibility  of  the  judge,  in 
the  event  of  a  conviction.  Nor  are  you  to  be  con- 
cerned with  vrhether  or  not  any  tax  which  mi^ht  be 
due  will  or  will  not  be  affected  as  the  tax  liability,  if 
any,  exists  with  appropriate  civil  remedies  regard- 
less of  your  \'erdict  in  this  case. 

The  indictment  charges  in  Count  1  that  the  de- 
fendant Sam  Ormont  violated  the  Internal  Revenue 
laws  by  wilfully,  knowingly,  unlawfully  and  feloni- 
ously attempting  to  defeat  and  evade  the  pa;\TTient 
of  Federal  income  taxes  owed  by  him  for  the  calen- 
dar year  1944,  by  preparing  and  tiling,  and  causing 
to  be  filed  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  Internal  Revenue  Collection  District 
of  California,  a  false  and  fraudulent  income  and 
\dctory  tax  return,  in  which  he  wilfully  and  delib- 
erately understated  the  amount  of  taxable  income, 
and  the  amount  of  income  tax  due  for  that  year, 
and  by  [1574]  concealing  and  attempting  to  conceal 
from  Federal  officers,  and  the  Collector  of  Internal 
Revenue,  the  true  and  correct  income  received  by 
the  defendant  Ormont. 
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Moreover,  the  Government  charges  that  while  the 
defendant  Ormont  reported  that  his  income  for  the 
year  1944  was  $12,174.57,  and  that  the  amount  of 
tax  due  thereon  was  $3626.58,  the  true  sum  which 
the  defendant  Ormont  should  have  declared  as  to 
his  income  for  income  tax  purposes  for  that  year 
was  $36,982.52,  on  which  a  tax  of  $18,143.12  should 
have  been  declared  and  paid. 

In  this  connection,  it  is  not  necessary  for  the 
Government  to  prove  the  precise  amount  which  it 
charges  was  the  true  income  of  the  defendant,  nor 
is  it  necessary  to  prove  the  precise  amount  of  tax 
which  was  due  on  that  income.  It  is  sufficient  if 
the  Government  proves  that  in  addition  to  the 
income  which  the  defendant  himself  reported  on  his 
income  tax  return,  the  defendant  Ormont  received 
as  income  substantially  the  sum  alleged  as  taxable 
income  during  that  year.  In  other  words,  the  Gov- 
ernment need  not  establish  as  to  Count  1  that  the 
precise  sum  of  $36,982.52  was  the  correct  net  tax- 
able income  of  the  defendant  Ormont  for  that  year. 
Of  course  in  this  respect,  as  well  as  in  all  others,  the 
Government's  proof  must  convince  you  beyond  a 
reasonable  doubt. 

Also,  as  to  Count  1,  I  want  to  call  your  attention 
to  the  fact  that  it  refers  to  an  income  and  victory 
tax  return,  [1575]  and  that  since  there  was  no  vic- 
tory tax  payable  for  the  year  1944,  the  words  ''vic- 
tory tax"  are  surplusage,  and  may  be  disregarded 
by  you. 

The  indictment  charges  in  Count  2  that  the  de- 
fendant Phillip  Himmelfarh  violated  the  Internal 
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Kcvt'ime  laws  by  wilfully,  kjiowiiigly,  uDlawfully 
and  feloniously  attempting  to  defeat  and  evade  the 
pa>Tnent  of  Fedeial  income  taxes  owed  by  him  for 
the  calendar  year  1944,  by  preparing  and  filing,  and 
causing  to  be  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Internal  Revenue  Collection 
District  of  California,  a  false  and  fraudulent  income 
tax  return,  in  which  he  ^^41fully  and  deliVerately 
understated  the  amount  of  taxable  income,  ^vA  the 
amount  of  income  tax  due  for  that  year,  and  by 
concealing  and  attempting  to  conceal  from  Federal 
officers,  and  the  Collector  of  InteiTial  Revenue,  the 
true  and  correct  income  received  by  the  defendant 
Hinmielfarb. 

Moreover,  the  Government  charges  that  while  the 
defendant  Himmelfarb  reported  that  his  income  for 
the  year  1944,  computed  on  the  community  property 
basis,  was  the  sum  of  j^l  11.74,  and  that  the  amount 
of  tax  due  and  owinsf  thereon  was  the  sura  of  $656, 
tb.e  true  sum  which  the  defendant  Himmelfarb 
should  have  declared  as  his  income,  computed  on 
the  community  property  basis,  was  $17,752.65.  on 
which  a  tax  of  $5843.91  should  have  been  declared 
and  paid. 

Again,  as  to  this  count,  it  is  not  necessary  for 
the  [1576]  Government  to  establish  that  the  true 
net  income  of  the  defendant  was  the  precise  sum 
which  it  alleges  in  the  indictment,  and  it  is  enousrh 
f(^r  the  purposes  of  this  case  if  the  Goverimient 
establishes  that  the  true  taxable  income  of  the 
defendant  Himmelfarli  for  the  year  1944  was  sub- 
stantially the  sum  alleged  in  the  indictment  in  ex- 
cess of  that  which  he  reported  in  his  return. 
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Thus  the  charge  against  each  of  the  defendants 
in  the  appropriate  counts  consists  of  two  elements: 
first,  whether  the  defendant  Ormont  as  to  Count  1, 
and  the  defendant  Himmelfarb  as  to  Comit  2,  did 
in  fact  do  the  things  charged  beyond  a  reasonable 
doubt,  and  if  you  find  that  they  did  in  fact  do  the 
things  as  charged,  then  you  must  determine  beyond 
a  reasonable  doubt  and  to  a  moral  certainty  whether 
or  not  those  things  were  done  wilfully  as  that  term 
will  be  defined  to  you. 

In  the  event  that  you  find  that  either  defendant 
as  to  the  particular  count  failed  to  report  his  true 
income  in  the  amount  substantially  as  claimed  by 
the  Government  for  the  calendar  ^-ear  1944,  then 
as  matter  of  law  the  tax  for  the  calendar  year  1944 
Avould  have  been  substantially  more  than  paid  by 
such  defendant  for  the  calendar  year  1944. 

Wilfulness  is  an  element,  as  I  have  indicted,  in 
the  offenses  charged  in  each  of  the  Counts  1  and  2, 
and  it  must  be  established  by  the  same  degree  of 
proof  as  any  other  element  of  the  offense.  Under 
the  statute  involved  in  this  proceeding,  [1577]  it  is 
necessary,  before  you  find  either  defendant  guilty, 
as  I  have  indicated,  to  find  that  he  violated  the  law 
wilfully. 

The  word  ''wilfully"  as  used  in  the  indictment 
and  throughout  these  instructions  simply  means  an 
intentional,  conscious  doing  of  the  act  prohibited, 
that  is.  intending  the  result  which  actually  came  to 
pass  without  ground  for  believinc:  that  it  was  law- 
ful, or  conduct  marked  by  a  careless  disresrard  as  to 
whether  it  is  lawful  or  not,  or  deliberate  unwilling- 
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iicss  to  discover  and  obey  the  law.  Or,  to  express  it 
another  way,  it  means  an  act  done  with  a  bad  pnr- 
pose  or  witli  an  evil  motive  to  accomplish  what  the 
statute  ]n'ohibits,  without  regard  to  what  the  law 
provides.  vSo  that  you  must  come  to  a  conclusion 
with  relation  to  the  element  of  wilfulness  beyond  a 
reasonable  doubt  from  all  of  the  facts  disclosed  by 
the  evidence,  taking  into  consideration  the  conduct 
of  the  particular  defendant  with  relation  to  the  mat- 
ter charged  against  him,  and  every  circumstance 
which  bears  upon  that  issue  of  wilfulness,  and  when 
you  have  considered  all  of  the  acts  of  each  defend- 
ant with  relation  to  the  matter  charged  against  him, 
the  object  to  be  obtained,  the  things  that  were  done, 
the  circumstances  under  which  they  moved,  the 
motives  that  prompted  the  various  persons  in  so 
far  as  disclosed  from  the  evidence,  and  whether  the 
particular  defendant  acted  in  good  faith  or  not — 
from  all  of  these  you  will  determine  whether  or  not 
any  act  charged  in  the  indictment,  if  you  found  that 
it  was  done  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  by  the  particular  defendant,  was 
done  by  that  defendant  wilfully. 

Every  person  may  use  all  lawful  means  to  avoid 
the  pa\Tnent  of  income  taxes,  and  that  the  avoid- 
ance of  income  taxes  by  any  lawful  means  does  not 
constitute  a  criminal  offense.  It  is  an  offense,  how- 
ever, to  wilfully  evade  or  attempt  to  evade  the  pay- 
ment of  such  taxes. 

The  defendants  in  this  case  are  not  charged  with 
concealins:  or  attempting  to  conceal  the  gross  or  net 
incomes  received  bv  them,  or  the  sources  thereof. 
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but  with  wilfully  attempting  to  defeat  and  evade 
income  tax.  Therefore,  if  3'ou  find  from  the  evi- 
dence that  the  defendants  did  not  attempt  to  evade 
the  income  tax  due  or  owing  by  them,  you  must  find 
the  defendants  not  guilty,  irrespective  of  whether 
the  defendants  did  or  did  not  conceal  or  attempt  to 
conceal  the  true  and  correct  gross  or  net  incomes 
received  by  them. 

If  you  find  from  the  evidence  that  the  defendants, 
or  either  of  them,  may  be  guilty  of  any  other  crime 
or  wrongdoing  not  connected  with  the  offense  of 
wilfully,  knowingly,  unlawfully  and  feloniously  at- 
tempting to  defeat  and  evade  a  large  part  of  the 
of  the  income  tax  due  and  owing  by  said  defendant, 
or  either  of  them,  to  the  United  States  of  America 
for  the  years  set  forth  in  the  indictment,  then  and 
in  that  event  you  [1579]  cannot  and  must  not  take 
into  consideration  any  diiferent  or  other  offense  or 
offenses  that  the  said  defendant  miight  have  com- 
mitted, except  as  to  the  element  of  wilfulness  with 
relation  to  the  charge  in  this  case  only.  You  must 
find  the  defendants  not  guilty  unless  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  Sam  Ormont  as  to  Count  1,  and  the 
defendant  Himmelfarb  as  to  Count  2,  did  wilfully, 
knowingly,  unlawfully  and  feloniousy  attempt  to 
defeat  and  a  evade  a  large  part  of  the  income  tax 
due  and  owing  by  the  said  defendants  as  charged 
for  the  year  1944. 

A  joint  venture  or  partnership  return  is  merely 
an  information  return,  and  no  income  tax  is  due  or 
]>ayable  in  connection  therewith.    A  partnership  or 
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joint  veutui'c  return  is  required  to  be  filed  for  the 
])nrpose  of  disclosing  the  distribution  of  the  income 
from  such  joint  venture  or  partnership  between  oi* 
among  the  joint  venturers  or  partners  and  where 
such  return  is  filed  on  a  fiscal  year  basis,  the  net 
income  distributable  to  each  joint  venturer  or  part- 
ner must  be  reported  by  him  and  the  tax  thereon 
paid  on  or  before  the  15th  day  of  March  of  the  cal- 
endar year  following  the  calendar  year  in  which 
such  fiscal  year  ends. 

Under  the  Internal  Revenue  law,  a  joint  ventui-e 
or  partnership  may  adopt  what  is  known  as  a  fiscal 
year,  consisting  of  any  period  not  exceeding  12 
months,  other  than  the  calendar  year,  for  calculat- 
ing, reporting  and  j^aying  income  tax,  [1580]  and 
in  the  event  of  the  election  of  a  fiscal  year  which 
does  not  coincide  with  the  calendar  year,  the  per- 
sons comprising  such  joint  venture  or  partnershi]) 
are  not  required  to  pay  a  tax  upon  the  income  from 
such  joint  venture  or  partnership  until  the  15th  day 
of  March  of  the  calendar  year  following  the  calendar 
year  in  which  such  fiscal  year  ends.  [1581] 

There  has  been  placed  in  evidence  the  income 
tax  return  for  the  fiscal  year  May  1944  to  Api-il 
1945,  which  was  filed  by  the  defendants  on  May  24, 
1945.  In  this  connection,  it  is  part  of  your  func- 
tions to  decide  whether  the  defendants  actually 
had  some  income-producing  enterprise,  or  enter- 
prises, from  which  they  derived  the  sum  of  roughly 
$71,000,  which  they  reported  on  that  fiscal  year 
basis  in  that  return.  In  this  connection,  you  must 
determine  what  enterprise,  if  any,  the  defendants 
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engaged  in  besides  the  operation  known  as  the 
Acme  Meat  Company,  if  you  decide  they  were  en- 
gaged togetlier  in  the  Acme  Meat  Company,  and 
whether  the  $71,000  reported  on  that  return  was 
actually  received  by  them  as  part  of  the  transac- 
tions carried  on  as  the  Acme  Meat  Company,  or 
whether  the  money  was  received  as  income  with 
reference  to  some  other  transaction  not  part  of 
the  Acme  Meat  Company  sales  and  operations. 

Ultimately  you  are  to  decide  in  this  connection, 
amon<?  other  thinsjs,  w^hether  the  $71,000  odd  dollars 
reported  on  the  fiscal  year  return  was  or  was  not 
part  of  the  income  derived  from  the  sales  made 
as  part  of  the  operations  of  the  Acme  Meat  Com- 
pany, and  whether  that  money,  or  a  substantial 
part  of  that  money,  was  in  fact  received  by  each 
of  the  defendants  as  part  of  his  income  from  the 
Acme  Meat  Company  operations;  and  if  not,  then 
whether  or  not  books  and  records  were  kept  of 
such  other  enterprise  as  required  by  the  statute. 

The  statute  in  that  connection,  Section  41  of  the 
Internal  Revenue  Code,  reads  as  follows: 

"The  net  income  shall  be  computed  upon 
the  basis  of  the  taxpayer's  annual  accounting 
period  (fiscal  year  or  calendar  year,  as  the 
case  may  be)  in  accordance  with  the  method 
of  accounting  regularly  employed  in  keeping 
the  books  of  such  taxpayer;  but  if  no  such 
method  of  accounting  has  been  so  employed,  or 
if  the  method  employed  does  not  clearly  reflect 
the  income,  the  computation  shall  be  made  hi 
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accordance  with  such  method  as  in  the  opinion 
of  the  Commissioner  does  clearly  reflect  the 
income.  If  the  taxpayer's  anmial  accoiinting 
period  is  other  than  a  fiscal  year  as  defined 
in  section  48  or  if  the  taxpayer  has  no  annnal 
accounting  period  or  does  not  keep  books,  the 
net  income  shall  be  computed  on  the  basis  of 
the  calendar  year.'' 

Books  need  not  be  formal. 

The  Internal  Revenue  regulations,  which  have 
the  force  of  law,  provide  that  the  type  of  books 
and  records  which  must  be  kept  in  this  connection 
to  allow  the  filing  of  a  return  on  a  fiscal  year  basis, 
are  books  and  records  which  contain  entries  which 
are  sufficient  to  establish  the  amount  of  gross  in- 
come and  the  deductions,  credits  and  other  matters 
required  to  be  shown  in  returns,  and  that  such 
books  and  records  shall  be  [1583]  kept  at  all  times 
available  for  inspection  by  Internal  Revenue  offi- 
cers and  shall  be  retained  so  long  as  the  contents 
may  become  material  in  the  administration  of  any 
internal  revenue  law. 

If  no  books  or  records  of  the  type  required  by 
law  are  kept,  a  fiscal  year  return  cannot  be  filed, 
but  the  sums  earned  must  be  reported  upon  the 
calendar  year  return  for  the  year  in  which  they 
were  earned. 

The  defendants  in  this  case  are  charged  with 
alleged  violations  of  subparagraph  (b)  of  Section 
145  of  the  Internal  Revenue  Code;  and  said  sec- 
tion does  not  make  it  a  crime  for  the  defendant 
taxpayer  to  conceal  or  fail  to  disclose  the  source 
or  sources  of  income. 
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In  order  for  you  to  find  that  sums  received  by 
tlie  dcifendants  during  the  taxable  year  1944  consti- 
tuted income  to  them,  it  is  not  necessary  for  the 
Government  to  prove  the  exact  source  of  that  in- 
come. 

A  taxpayer  who  is  on  a  cash  basis  need  not 
report  any  income  on  his  return  that  may  be  due 
him  until  he  actually  receives  the  said  cash  income. 

If  you  believe  from  the  evidence  in  this  case 
that  any  witness  in  the  case  was  influenced  or  in- 
duced to  become  such  a  witness  and  to  testify  in 
this  case  by  any  hope  held  out  that  he  would  not 
be  prosecuted  for  any  reason  for  offenses  com- 
mitted, then  the  jury  should  take  such  facts  into 
consideration  [1584]  in  determining  the  weight  and 
credit  which  should  be  given  to  the  testimony  of  a 
witness  thus  obtained. 

United  States  Government  bonds  bearing  two 
different  persons'  names  as  co-owners  are  presimied 
by  law  to  be  equally  owned  by  each  person  whose 
name  is  inscribed  thereon,  and  that  such  bonds  as 
are  in  the  name  of  one  individual  are  presumed 
by  law  to  be  owned  by  the  person  whose  name  is 
inscribed  thereon. 

Gifts  do  not  constitute  income  and  no  income 
tax  is  due  or  payable  on  gifts.  If  the  defendant 
believed  that  any  moneys  that  he  may  have  re- 
ceived from  any  sources  whatsoever  were  gifts, 
such  gifts,  in  whatever  amounts  they  may  have 
been,  could  not  properly  be  included  as  taxable  in- 
come in  any  income  tax  return  required  to  have 
been  filed  by  the  defendant.    And  if  you  find  from 


vs.  United  States  of  America  1585 

the  evidence  that  the  defendant  believed  that  sucli 
moneys  were  gifts  rather  than  income,  he  must  be 
found  not  guilty  of  any  of  the  charges  set  forth  in 
the  indictment. 

A  gift  is  commonly  defined  as  a  voluntary  trans- 
fer of  property  by  one  to  another,  without  any  con- 
sideration or  compensation  therefor.  The  term  is 
also  used  to  designate  that  which  is  given;  any- 
thing given  or  bestowed;  any  piece  of  property 
which  is  voluntarily  transferred  by  one  person  to 
another  without  compensation  or  consideration.  A 
gift  is  a  gratuity,  an  act  of  generosity,  and  not 
only  does  not  require  [1585]  a  consideration,  but 
there  can  be  none;  if  there  is  a  consideration  for 
the  transaction  it  is  not  a  gift.  A  gift  is  depend- 
ent u])on  no  agreement,  but  on  the  voluntary  act 
of  the  donor  only. 

There  was  some  evidence  concerning  the  filing 
of  estimates.  In  that  connection,  the  law  relative 
to  the  declaration  of  an  estimated  tax  is  that  a 
taxpayer  may  use  as  a  guide  the  amount  reported 
or  paid  by  the  taxpayer  in  the  previous  year  to 
determine  what  his  income  tax  should  be  for  the 
following  year.  For  example,  if  in  the  year  1943  a 
taxpayer  has  a  net  income  of  $10,000  upon  which 
he  pays  an  income  tax  of  $1,000,  the  taxpayer  may 
file  a  declaration  of  estimated  tax  for  the  year  1944 
based  exactly  on  the  income  tax  earnings  of  the 
year  1943,  irrespective  of  any  larger  or  greater 
amoimt  that  he  may  actually  earn  in  the  year  1944. 

If  you  find  from  the  evidence  that  the  defendant 
Sam   Ormont  did  not  wilfully  and   knowingly  at- 
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tianapl  to  defeat  and  rvade  ai  snlietaatitial  paott  ^ 
tbe  mmmoft  tax  doe  and  owing  hj  lam  f&t  the  eaU^ 
cndar  jeaur  l^i^,  as  alfeg^  in  eoont  1  of  the  indielt- 
ment,  car  if  jua  are  unalble  to  d^tennine  from  the 
erid^nee  idMllier  or  not  tbe  detaidant  Sam  Onnont 
did  or  did  not  wilfallr  and  kcioirinsrlT  att^apt  to 
defeat  and  evade  a  snligtantial  pari  of  the  ineome 
tax  due  and  otdng  by  him  for  the  eakndar  year 
1914  ais  aUef^  in  ecmnt  1  of  the  indietn^nt.  or 
if  there  is  a  resiscHiahle  doobt  in  jonr  ndnd  as  to 
iKhether  or  [1586]  not  lOie  defendant  Sam  Onnont 
did  or  did  not  inrilfaDy  and  knomn|tlT  attempt  to 
defeat  and  evade  a  s»b@lantial  part  of  the  ineome 
tax  dne  or  owinit  by  him  for  the  ealendar  year 
1914,  a;s  aUe^^  in  eonnt  1  of  the  indietment^  then 
in  either  of  those  eTents  the  defendant  Sam  Onnont 
is  entitled  to  a  Terdiet  of  not  giuilty  at  your  hands. 

If  yon  find  beyond  a  reasonable  doubt  that  the 
defendant  Ormont^  as  charged  in  eount  1»  did  irO- 
fiilly  and  intentionally  attempt  to  defeat  and  erade 
the  payment  of  taxes  due  to  the  Fnited  States 
of  America  by  til'ii:  :-.  false  and  fradiilent  retwm 
for  the  year  1944^  in  which  he  failed  to  discli^so 
the  tme  and  eorrect  amount  of  ineome  whieh  ho 
had  reeeiYed  during  that  year,  then  the  gOTemmeut 
is  entitled  to  a  verdict  of  guilty  as  to  S.-.v  0-!vo!\t 
as  to  eoont  L 

If  jvtvL  ftnd  from  the  evidence  tiu.t  tiu  vu  i\iuiaiit 
Philli:^  IT  V  Tiiolfarb  did  not  wilfully  and  know- 
ingly dofent  and  evade  any  part  of  the 
ineome  tax  duo  aiui  owuu:  by  him  for  the  calendar 
year  liH4.  ;is  alleged  in  coimt  2,  or  if  you  are  un- 
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able  to  determine  from  the  evidence  whether  or  not 
the  defendant  Phillip  Himmelfarb  did  or  did  not 
wilfully  and  knowingly  attempt  to  defeat  and  evade 
any  substantial  part  of  the  income  tax  due  and 
owing  by  him  for  the  calendar  year  1944,  as  alleged 
in  count  2,  or  if  there  is  a  reasonable  doubt  in 
your  mind  as  to  whether  or  not  the  defendant  Phil- 
lip Himmelfarb  did  or  did  not  knowingly  and  wil- 
fully attempt  to  defeat  [1587]  and  evade  any  sub- 
stantial part  of  the  income  tax  due  or  owing  by 
him  for  the  calendar  year  1944,  as  alleged  in  count 
2,  then  the  defendant  Himmelfarb,  in  the  event  of 
either  of  those  contingencies  is  entitled  to  a  verdict 
of  not  guilty  at  your  hands. 

If  you  find,  on  the  other  hand,  that  the  defend- 
ant Himmelfarb,  as  charged  in  count  2,  wilfnUy 
and  intentionally  attempted  to  defeat  and  evade 
the  payment  of  taxes  due  to  the  United  States  of 
America  by  filing  a  false  and  fraudulent  return 
for  the  year  1941,  in  which  he  failed  to  disclose 
the  true  and  correct  amount  of  income  which  he 
had  received  during  that  year,  then  the  govern- 
ment is  entitled  to  a  verdict  of  guilty  as  to  the  de- 
fendant  Himmelfarb. 

Evidenr-e  of  a  defendant's  good  character  is  in 
the  same  category  as  other  factual  evidence  and 
must  be  considered  by  you  in  your  deliberations 
and  may  of  itself,  if  believed  by  you,  create  a  rea- 
sonable doubt  where  otherwise  no  reasonable  doubt 
would  exist. 

It  is  the  constitutional  right  of  a  defendant  in 
a  criminal  case  that  he  may  not  be  compelled  to 
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testify-  The  failure  of  a  defendant  to  testify  can- 
not create  any  presumption  against  him  or  warrant 
an  inference  of  guilt,  nor  does  it  relieve  the  prose- 
cution of  its  burden  of  proving  every  essential 
element  of  the  crime  and  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt  and  to  a  moral  cer- 
tainty. [1588] 

Tn  deciding  whether  or  not  to  testify,  the  de- 
ft^ndant  may  choose  to  rely  on  the  state  of  the 
evidence  and  upon  the  failure,  if  any,  of  the  gov- 
ernment to  prove  every  essential  element  of  the 
chare^e  against  him,  and  no  lack  of  testimony  on 
the  defendant's  part  will  supply  a  failure  of  proof 
by  the  government  so  as  to  support  by  itself  a  tind- 
ing  against  him  on  any  such  essential  element. 

In  the  trial  of  this  case  there  were  many  in- 
stances—many of  them — where  certain  evidence 
was  admitted  as  against  one  of  the  defendants  but 
denied  admission  as  against  the  other  defendant. 
Now  H.  is  and  may  be  difficult  for  you  in  consider- 
ing the  case  for  or  against  one  of  the  defendants 
to  disregard  completely  any  evidence  that  was  ad- 
mitted only  as  to  another,  but  that  is  your  plain 
duty  v/ith  respect  to  evidence  not  admitted  by  the 
Court  as  against  a  certain  defendant,  and  you  must 
try  conscientiously  to  so  treat  the  situation. 

There  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  which  men  give  their  attention  to 
any  question  which  depends  upon  evidence  pre- 
sented to  them.  You  are  expected  to  use  your  good 
sense,  to  consider  the  evidence  for  the  purpose  only 
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for  wliicii  it  was  admitted,  and  in  tlie  light  of  your 
k!U)w]edf2:o  of  the  natural  tendencies  and  propensi- 
ties of  human  beings,  resolve  the  facts  according 
to  deliberate  and  cautious  judgment;  and  while 
remembering  that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds, 
remember  as  well  that  if  no  doubt  remains  the 
Government  is  entitled  to  the  verdict,  for  to  the 
jury,  to  you,  belongs  exclusively  the  duty  of  deter- 
mining the  facts. 

If  the  judge  has  said  or  done  anything  which  has 
suggested  to  you  that  he  is  inclined  to  favor  the 
claims  or  position  of  either  the  Government  or 
the  defendant  in  this  case,  you  will  not  suffer  your- 
self to  be  influenced  by  that  suggestion.  He  has 
not  expressed  or  intended  to  express,  or  intimated 
or  intended  to  intimate,  any  opinion  as  to  what 
witnesses  are  or  are  not  worthy  of  credence,  what 
facts  are  or  are  not  established,  what  inferences 
should  be  drawn  from  the  evidence  adduced  or  not, 
and  if  any  expression  of  the  judge  has  seemed  to 
indicate  to  you  any  opinion  relating  to  any  of  these 
matters  you  are  instructed  to  disregard  it. 

You  should  not  consider  as  evidence  any  state- 
ment of  [1590]  counsel  made  during  the  trial  un- 
less such  statement  was  made  as  an  admission  or 
a  stipulation  conceding  the  existence  of  a  fact  or 
facts.  You  must  not  consider  for  any  purpose  any 
evidence  offered  or  rejected  or  which  has  been 
stricken.  You  are  to  decide  this  case  solely  upon 
the  evidence  that  has  been  admitted  by  the  Court 
and  the  inferences  that  vou  mav  reasonablv  draw 
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therefrom  and  such  presumptions  as  the  law  may 
deduce  therefrom  as  heretofore  directed  in  these 
instructions. 

It  is  your  duty  as  jurors  to  consult  one  another 
and  to  deliberate  with  a  view  to  reaching  an  agree- 
ment, if  you  can  do  so  without  violence  to  your  in- 
dividual judgment  in  the  case.  To  each  of  you  I 
would  say  that  you  must  decide  the  case  for  your- 
self, but  should  do  so  only  after  a  consideration 
of  the  case  with  your  fellow- jurors,  and  you  should 
not  hesitate  to  change  an  opinion  when  convinced 
that  it  is  erroneous.  However,  none  of  you  should 
vote  either  way,  nor  he  influenced  in  so  voting,  for 
the  single  reason  that  a  majority  of  the  jurors  are 
in  favor  of  such  a  vote.  In  other  words,  you  should 
not  surrender  your  honest  convictions  concerning 
the  effect  or  weight  of  evidence  for  the  mere  pur- 
pose of  returning  a  verdict,  or  solely  because  of 
the  opinion  of  other  jurors. 

Remember  that  you  are  not  partisans  or  advo- 
cates in  this  matter,  now  you  are  judQ,-es.  The  firal 
test  of  the  quality  of  [1591]  your  service  will  lie 
in  the  verdict  which  you  return  to  this  courtroom, 
not  in  the  opinions  which  any  of  you  may  have 
when  you  leave  this  room.  Have  in  mind  that  you 
will  make  a  definite  contribution  to  efficient  judi- 
cial administration  if  you  arrive  at  a  just  and 
proper  verdict  in  this  case.  To  that  end  the  Court 
would  remind  you,  in  conclusion,  that  in  your  de- 
liberations in  the  jury  room  there  can  be  no  tri- 
umph excepting  the  ascertainment  and  declaration 
of  the  truth. 

After  the  bailiffs  have  been  sworn  you  will  go 
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to  lunch,  return  to  tlie  jury  room,  select  one  of 
your  members  as  foreman,  and  when  you  have 
reached  an  agreement  you  will  I'eturn  to  the  jury 
box.  If  you  desire  any  of  the  evidence  and  will 
advise  the  bailiffs,  they  will  secure  it  and  take  it 
to  the  jury  room  with  you. 

The  Clerk  will  swear  the  bailiffs. 

(At  this  point  the  bailiffs  were  duly  sworn 
by  the  Clerk.) 

The  Cou^rt:  Here  is  a  blank  form  of  verdict. 
When  you  have  arrived  at  a  verdict  you  will  fill 
it  out  and  the  person  whom  you  have  selected  as 
your  foreman  will  fold  the  verdict  after  signing 
it,  return  to  the  courtroom  and  hand  it  to  the 
bailiff. 

All  of  the  jurors  will  retire  except  Juror  No.  13. 
(The   jury   retired    from   the    courtroom    at 
12:50  o'clock  p.m.)  [1592] 

The  Court:  Mrs.  Tuttle,  you  may  be  excused 
for  the  remaindei'  of  the  term. 

Rather  than  to  file  the  instructions  which  I  have 
here — I  take  it  the  instructions  will  be  written  up 
by  the  reporter? 

Mr.  Kosdon:     Yes,  your  Honor. 

The  Court:  Is  it  agreeable  that  the  Clerk's  copy 
of  the  transcript  of  my  instructions  will  be  the 
Court's  instructions  as  filed? 

Mr.  Robnett:     We  will  so  stipulate. 

Mr.   Strong:     So   stipulated. 

Mr.  Katz:     So  stipulated. 

The  Court:     Very  well.    We  will  recess. 
(Short  recess.) 
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Los  Angeles,  California,  June  13,   1947 
3:20  o'clock  p.m. 

The   Court:     Mr.   Bailiff? 

The  Bailiff:  The  jury  has  reached  a  verdict, 
your   Honor. 

The  Court:     Call  the  jury  down. 

(The  jury  returned  to  the  courtroom  at  3:20 
o'clock.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict? 

The  Foreman:     We  have. 

The  Court:  The  foreman  will  hand  the  verdict 
to  the  bailiff,  please. 

The  Clerk  will  read  the  verdict. 

The  Clerk:  ''In  the  District  Court  of  the 
United  States,  Southern  District  of  California, 
Central  Division;  United  States  of  America,  Plain- 
tiff, V.  Sam  Ormont  and  Phillip  Himmelfarh,  De- 
defendants;  No.  19138,  Criminal. 

VEEDICT 

"We,  the  jury  in  the  above-entitled  cause 
find  the  defendant  Sam  Oiinont  guilty  as 
charged  in  Count  1  of  the  indictment,  and 

""We,  the  jury  in  the  above-entitled  cause 
find  the  defendant  Phillip  Himmelfarh  guilty 
as  charged  in  Count  2  of  the  indictment. 

"Guy  F.  Campbell,  Foreman  of  the  Jurj^ 

"Dated:  Los  Angeles,  California;  June  13, 
1947." 
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TLc  Court:     ^riie  Clerk  will  poll  the  jury.  [1594] 

(WliereupoTi  tlie  Clerk  polled  the  juiy  in- 
dividually, each  juror  answering^  in  the  affir- 
mative that  it  was  his  or  her  verdict.) 

The  Court:  Very  well,  ladies  and  gentlemen. 
Thank  you  for  your  time.  You  will  be  excused 
until  you  are  notified. 

As  to  the  matter  of  sentence,  are  you  ready  for 
sentence  at  this  time'? 

Mr.  Katz:  If  the  Court  please,  we  would  like 
to  have  the  matter  go  over  for  the  purpose  of 
making  a  motion  for  a  new  trial. 

The  Court:     On  behalf  of  both  defendants? 

Mr.  Robnett:     Yes,  your  Honor. 

The  Court:  You  now  give  notice  of  motion  for 
a  new  trial  *? 

Mr.  Katz:     Yes. 

The  Court:  And  motion  for  judgment  non  ob- 
stante veredicto? 

Mr.  Robnett:     Yes,  at  this  time. 

The  Court:  A^ery  well.  I  will  set  the  motions 
for  hearing  Monday  morning  at  10:00  o'clock,  a^^d 
continue  the  matter  of  sentence  and  all  further 
proceedings  to  that  time. 

Are  the  defendants  at  liberty  on  bail? 

Mr.   Strong:     I  think  so,  your  Honor. 

Mr.  Robnett:  They  are  not  in  this  case,  your 
Honor,  but  I  was  going  to  ask,  Mr.  Ormont  has 
been  on  bis  ovv'n  recognizance  [1595]  in  this  case 
all  the  time. 

Mr.  Strong :  I  think  the  bail  is  in  the  other 
case. 


1594         Phillip  Himmelfarl),  Sam  Ormont 

Mr.  Robnett:  Yes,  it  is  in  the  other  case.  So  we 
apk  that  he  l3e  so  admitted  now  to  bail.  He  is  a 
substantial  citizen  and,  as  counsel  says,  he  is  under 
bond  in  the  other  case  anyhow. 

The  Court :     Mr.  Katz  ? 

Mr.  Katz:  The  same  situation  is  true  with  re- 
spect to  Phillip  Himmelfarb. 

The  Court:  Very  well.  The  defendants  will  be 
released  on  their  own  recognizance  and  are  ordered 
and  directed  to  return  to  this  courtroom  at  10:00 
o'clock  Monday  morning  for  sentence  and  all  fur- 
ther proceedings. 

The  court  will  stand  adjourned. 

(Whereupon,  at  3:30  o'clock  p.m.,  the  court 
was  adjorned.) 
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Los  Angeles,  California,  June  16,  1947 
10:00  o'clock  a.m. 

(Other  court  matters.) 

The  Court:  United  States  v.  Ormont  and  Him- 
melfarh.  The  matter  is  on  this  morning  for  a  mo- 
tion for  judgment  non  obstante  veredicto,  notice 
of  which  was  given  orally  Friday,  and  a  motion 
for  a  new  trial. 

Mr.  Katz :     Yes,  your  Honor. 

The  Court:  Have  you  prepared  a  written  mo- 
tion for  a  new  trial? 

Mr.  Katz:  I  have,  your  Honor.  I  have  pre- 
pared a  motion  in  the  alternative  for  acquittal  and 
new  trial. 

The  Court:  Very  well.  I  do  not  wish  to  re- 
strict you  in  your  argument,  but  the  case  having 
concluded  just  last  week  I  think  that  perhaps  the 
evidence  is  still  fresh  enough  in  my  mind. 

Mr.  Katz:  I  am  going  to  assume  that,  if  the 
Court  please,  in  the  argument  and  I  propose  and 
intend  therefore  to  restrict  the  argument. 

However,  in  connection  with  the  matter  of  the 
motion  for  a  judgment  of  acquittal  notwithstand- 
ing the  verdict  of  the  jury,  your  Honor  will  recall 
that  at  the  motion  made  at  the  conclusion  of  all 
the  evidence  I  delineated  the  evidence  that  was  be- 
fore the  Court  as  against  the  defendant  Himmel- 
farb  because  I  felt  at  that  time  the  Court  should 
particularly  [1599]  resolve  any  doubt  that  it  may 
have  in  favor  of  the  defendant  because  of  the  fact 
that  evidence  came  into  this  case  against  two  differ- 
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eiit  defendants,  some  of  wliich  and  most  of  which 
did  not  come  in  as  against  the  defendant  Himmel- 
farb,  that  I  believed  and  felt  that  the  jury  could 
not  and  would  not  be  able  to  segregate  the  evidence 
and  render  a  judgment  upon  the  evidence  in  as 
against  each  defendant. 

Now,  if  the  Court  please,  we  since  have  had  the 
argument  of  counsel  in  this  case  as  well  as  the  in- 
structions, and  I  wish  to  direct  your  Honor's  at- 
tention particularly  to  the  argument  of  counsel,  and 
looking  first,  if  the  Court  please,  to  the  argument 
Mr.  Strong  made  in  opening,  reading  from  page 
1453,  the  statement  was  made  to  the  juiy: 

''You  loiow  what  was  going  on  with  the  sale 
of  meat.  You  know  what  those  payments  are. 
I  am  not  even  going  to  mention  them  by  name. 
It  would  be  insulting  your  intelligence  to  men- 
tion them — these  extra,  unreported  side  pay- 
ments, that  he  took  with  the  left  hand,  the 
amount  of  money,  and  put  it  in  the  left  pocket, 
and  then  he  puts  in  the  Acme  books,  and  takes 
the  extra  money  with  the  right  hand,  and  puts 
it  in  the  right-hand  pocket.  Simultaneously, 
on  the  same  sale  of  meats,  he  has  engaged  in 
two  separate  enterprises,  one  selling  at  the 
price  shown  on  the  invoices,  and  the  other  get- 
ting this  unreported  [1600]  additional  amount, 
this  extra  money,  this  side  money,  which  was 
split  fifty-fifty,  and  the  legitimate  part  being 
split  on  the  basis  Mr.  Bircher  and  Mr.  Phoe- 
bus told  you." 
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^VitLl  respect  to  that  portion  of  the  argument 
wliich  I  just  read  to  your  Honor,  it  was  based 
upon  testimony  that  was  not  in  the  case  as  against 
the  defendant  Himmelfarb.  As  a  matter  of  fact, 
the  argument  was  not  made  as  against  the  defend- 
ant Himmelfarb.  My  client,  Mr.  Himmelfarb,  was 
only  convicted  on  the  basis  of  those  statements  and 
that  evidence  that  was  not  in  against  him. 

Proceeding  further  from  the  point  just  left  off 
at  page  1454  there  is  the  additional  statement.  And 
here  we  have  a  change,  if  the  Court  please,  although 
the  argument  is  an  argument  with  respect  to  Comit 
1  as  against  the  defendant  Ormont,  not  against 
the  defendant  Himmelfarb,  and  we  have  a  change 
in  pronouns  from  the  "he"  to  the  "they."  It  com- 
mences : 

"And  they  take  this  money,  and  they  put  it 
away,  Mr.  Ormont  particularly,  and  on  the 
24th  day  of  May,  1945,  when  he  is  caught,  he 
rushes  in  and  files  a  return." 

We  there  have  the  shift  back  again  to  the  in- 
dividual. Here  again  we  have  a  reference  to  mat- 
ters as  against  a  defendant  of  testimony  that  is 
not  in  the  record  as  against  the  defendant  Hinunel- 
farb,  argimients  made  to  a  jury  with  respect  to  a 
[1601]  particular  defendant  that  could  not  have 
been  and  should  not  have  been  made  as  against  the 
defendant  Himmelfarb. 
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Proceeding  further  on  page  1454,  and  getting 
down  to  the  bottom  of  that  page,  we  have  the  state- 
ment: 

"I  ask  you,  ladies  and  gentlemen,  if  that 
kind  of  testimony  will  tell,  whether  that  kind 
of  evidence  will  convince  you  that  their  income 
tax  was  reported  properly,  or  if  it  was  on  a 
fiscal  year  basis'?  Money  that  comes  in  as  ex- 
tra payment,  money  collected,  which  the  right 
hand  keeps  from  the  left  hand,  money,  after 
the  investigation  starts  in,  reported  as  mis- 
cellaneous enterprises,  miscellaneous  income; 
no  expense,  $70,000,  split,  in  two  years — do  you 
think  that  is  a  bona  fide  business  venture,  on 
a  fiscal  year  basis,  when  he  rushed  in,  on  May 
24th  ?" 

There  again  we  have  a  reference,  if  the  Court 
please,  and  a  repetition  of  references  to  a  matter 
of  side  payments,  and  I  am  satisfied,  your  Honor, 
after  a  consideration  of  the  evidence  that  came  into 
this  case  as  to  the  defendant  Himmelfarb  and  the 
argument  that  Mr.  Strong  made,  both  in  opening 
and  closing,  that  the  defendant  Himmelfarb  was 
not  convicted  of  evading  income  tax,  he  was  con- 
victed on  a  matter  of  testimony  that  came  in,  not 
against  him  at  all  but  against  a  co-defendant,  of 
side  payments  and  not  on  the  basis  of  the  charge 
before  this  Court  in  this  case.  [1602] 

We  turn  the  page,  if  your  Honor  please,  to  page 
1456,  and  this  is  all  still  matter  of  argument  as 
to  testimony  that  came  in  as  against  Ormont  and 
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presumably,  supposedly,  an  argument  as  against 
that  defendant  on  Count  1  and  not  as  against  the 
defendant  Himmelfarb  on  Count  2. 

Starting  at  ]iage  1456: 

"You  will  know  about  how  much  money  they 
earned  in  1944.  That  money  they  did  not  re- 
port, although  they  knew  they  earned  it  in 
1944;  knew  it  was  part  of  the  operation  of  the 
Acme  Meat  Company;  and  knew  it  was  side 
money,  in  connection  with  the  sale  of  meat. 
They  did  not  report  it." 

There  again,  if  the  Court  please,  we  have  mat- 
ters, references  to  matters,  that  were  not  before 
the  Court  and  jury,  no  testimony  with  respect  to 
the  matters  that  I  have  alluded  to  as  against  the 
defendant  Himmelfarb,  yet  an  argument  made, 
and  the  use  of  the  "they"  in  the  argument  as  to 
Ormont  on  Coimt  1  which  could  not  help  but  prove 
prejudicial  to  the  rights  of  the  defendant  Himmel- 
farb, and  particularly  when  we  consider  the  evi- 
dence that  was  in  in  the  case  against  him. 

I  call  these  to  your  Honor's  attention  because  I 
believe  that  your  Honor  should  take  a  realistic 
approach  to  the  matter  of  this  case  and  know  just 
exactly  what  the  position  was  of  the  defendant 
Himmelfarb  before  this  Court  and  jury  in  so  far 
as  the  evidence  that  was  in  against  him,  and  viewed 
in  the  [1603]  light  of  the  entire  case  and  the  argu- 
ment that  was  m.ade. 
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Now  on  page  1457,  starting  with  line  2 — I  will 
start  with  the  bottom  of  page  1456,  line  25: 

"They  don't  report  on  how  or  where  the 
money  came  from,  but  that  same  day,  after  it 
was  filed — they  filed  it  in  the  morning ;  Mr.  Or- 
mont went  up  to  see  Mr.  Bircher  and  Mr. 
Phoebus,  and  had  a  long  discussion.  You  re- 
member the  record.  He  told  them  where  the 
money  was  from.  You  remember  he  tried  to 
get  out  of  saying  it  was  extra  payments;  side 
money.    He  made  it  sound  like  gifts." 

There  again  we  had  a  matter,  in  so  far  as  the 
defendant  Himmelfarb  is  concerned,  which  is  abso- 
lutely and  completely  dehors  the  record,  and  it  is  a 
matter  both  with  respect  to  testimony  referring 
to  the  co-defendant,  with  respect  to  the  argument 
which  presumably  refers  to  the  co-defendant,  but 
here  again  we  have  a  situation  where  the  testimony 
and  the  argument  presumably  is  against  someone 
else.  But  I  don't  believe  there  is  any  question  that 
it  is  on  the  basis  of  that  argument  and  that  testi- 
mony, which  did  not  come  in  the  record  as  against 
the  defendant  Himmelfarb,  upon  which  he  was  con- 
victed. 

Referring  again,  if  the  Court  please,  to  page 
1459,  and  commencing  at  line  13: 

"Do  you  think  that  in  a  business  which  pro- 
duced an  income  that  was  reported  of  $12,000 
for  the  year  [1604]  1944,  do  you  think  that 
the  customers  of  that  business  brought  in  $70,- 
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000  in  gifts?  That  is  a  new  term  for  those  side 
payments,  gifts,  voluntary  gifts.  You  don't 
have  to  pay  it,  but  what  do  you  get  if  you 
don'f?   You  know  what  those  payments  w^ere." 

The  repetition,  if  the  Court  please,  is  quite  con- 
sistent throughout  the  argument  in  the  case. 

Now  if  I  may  turn  to  the  closing  argument,  in 
Yolume  XIII,  and  especially  page  1541,  commenc- 
ing at  line  15,  Mr.  Strong  states  in  closing  argu- 
ment: 

'^Now  as  I  said  to  you  at  the  outset,  this  is 
a  simple  case.  It  involves  meat,  the  sale  of 
meat  by  the  Acme  Meat  Company,  and  in  con- 
nection with  that  sale  of  meat  they  collected 
money  which  was  shown  on  the  invoices  and 
reported  on  the  books.  You  heard  that  testi- 
mony. 

"Besides  that,  on  the  other  hand,  they  col- 
lected some  more  money.  They  like  to  call  it 
gifts,  they  like  to  call  it  something  else.  But 
you  know  what  it  is,  it  is  overcharges,  extra 
money  on  the  side.  Did  they  collect  that  as  a 
special  or  separate  venture  ? ' ' 

And  here,  if  the  Court  please,  we  finally  get 
around  to  a  situation  where  Mr.  Strong  apparently 
convinces  himself  that  this  is  not  a  case  of  evad- 
ing income  tax,  and  he  goes  on  to  [1605]  say  that 
it  is  a  case  involving  meat  and  the  sale  of  meat 
and  discusses  the  matter  of  overcharges  with  re- 
spect thereto.  And  here  again  it  is  matters  where 
as  to  the  defendant  Himmelfarb  it  is  a  matter  of 
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testimony  that  is  not  in  the  record  against  him, 
and  the  argument  I  believe  was  one  that  was  inter- 
mingled so  that  you  couldn't  always  tell  whether 
it  was  Count  1  or  Count  2  that  was  being  argued. 
At  any  rate,  the  use  of  the  "they"  would  quite  ob- 
viously make  it  applicable  to  both  of  the  defend- 
ants. 

Again  at  page  1543: 

"They  explained  why  they  didn't  report 
themselves  as  partners,  because  it  might  em- 
barrass them  with  some  other  Government  agen- 
cies. And  they  explained  to  you  why  they  would 
rather  call  these  separate  payments  gifts,  be- 
cause it  might  embarrass  them  with  some  other 
Government  agencies.  Well,  you  know'  what 
they  are  doing  here.  They  are  selling  meat, 
getting  money  with  the  right  hand  and  the  left 
hand,  and  they  are  reporting  the  money  that 
they  get  with  the  right  hhand.  It  is  as  simple 
as  aU  that." 

Here  again,  if  the  Court  please,  we  have  a  con- 
stant repetition  of  matters  of  a  highly  prejudicial 
nature,  matters  which  are  not  in  the  record  as 
against  the  defendant  Himmelfarb,  and  the  use  of 
terms  making  it  applicable  to  both  of  the  defend- 
ants. [1606] 

In  connection  with  those  matters,  if  the  Court 
please,  I  do  not  believe  that  it  can  be  said  the  rules 
of  evidence  or  constitutional  guarantees  mean  any- 
thing if,  on  the  basis  of  the  kind  of  record  that  your 
Honor  had  before  you  in  this  case  with  respect  to 
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the  defendant  Kimmelfarb,  that  tyjje  of  argument 
and  those  types  of  statements  can  be  made  and  used 
as  a  basis  of  a  conviction. 

In  the  motion  for  acquittal  made  at  the  close  of 
all  the  testimony  I  tried  to  call  that  to  your  Honor's 
attention  because  I  anticipated  the  prejudicial  na- 
ture of  the  testimony  against  one  defendant  could 
not  be  segregated  or  departmentalized  by  the  jurors 
in  their  mind  so  that  it  would  not  affect,  as  it  should 
not  affect,  the  other  defendant. 

Now  on  page  1558,  if  your  Honor  please,  we  get 
into  an  entirely  different  phase  of  the  argument. 

Starting  at  line  11  Mr.  vStrong  makes  the  statement: 

''Then  Mr.  Katz  tells  you,  look  at  these  rec- 
ords. One  was  prepared  by  Mr.  Moody,  he  is 
an  accountant;  and  the  other  is  prepared  by 
Mr.  Malin.  So  what?  Where  is  Mr.  Moody? 
He  is  the  accountant  for  the  defendant  and  he 
has  something  to  say  in  the  defense  of  the  de- 
fendant, why  didn't  the  defendant  put  him  on 
the  stand  to  testify  ?  Why  didn  't  they  put  Mr. 
Malin  on  to  testify  as  to  what  he  knows  about 
that  ?  I  had  him  on  the  stand  for  a  limited  pur- 
pose, as  [1607]  much  as  I  could  get.  Did  they 
call  him  back?  Was  there  something  with  ref- 
erence to  the  preparation  of  that  return  which 
corroborates  the  defendant  Himmelfarb?  Why 
didn't  they  put  Mr.  Malin  on  the  stand  to  tell 
you  about  it  then?  He  is  just  as  accessible  to 
them  as  he  is  to  me.  And  if  it  is  their  defense, 
it  is  their  witness.  They  didn't  put  Mr.  Moody 
on,  they  didn't  put  Mr.  Malin  on." 
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Now  your  Houor  will  recall  that  with  reference  to 
the  witness  Mai  in  he  was  not  permitted  to  testify 
because  of  matters  pertaining:  to  privilege,  which 
is  a  constitutional  right  of  the  defendant  to  avail 
himself  of. 

With  reference  to  the  matter  of  Mr.  Moody,  the 
only  reference  was  that  the  exhibit  indicated  on  its 
face  that  it  was  prepared  by  a  Mr.  Moody,  and 
that  was  called  to  the  attention  of  the  jury.  There 
vv'as  nothing  to  indicate  as  to  whether  he  was  more 
accessible  to  one  party  than  he  was  t"  the  other, 
or  accessible  or  inaccessible,  but  nevertheless  the 
fact  remains  v.ith  respect  to  both  witnesses  the  Inir- 
den  is  not  upon  the  defendant  to  prove  his  inno- 
cence, the  burden  was  upon  the  prosecution  to  prove 
the  g'uilt  of  the  defendant.  Consequently  it  was  im- 
proper and  prejudicial  to  call  the  jmw's  attention  to 
"certain  witnesses  Vv'ho  might  have  been  called  or  who 
weren't  called  or  could  have  been  called  for  the  pur- 
pose of  estal)Iishing  the  defense  or  innocence  of  the 
defendants.  [1608] 

Coimsei  knew,  and  well  knows,  that  that  was  the 
burden  of  the  prosecution,  and  it  was  highly  preju- 
dicial to  make  an  argiunent  ^  ■  ^'em  on  the  basis 
that  it  was  the  burdrii  r.r  the  auty  of  the  defendant 
to  establish  his  iiui'jcencf  rather  than  the  burden  of 
■the  prosecution  ti-  establish  his  guilt. 

If  the  Court  please.  I  believe  that  these  matters 
that  I  have  called  your  attention  to  are  serious 
matters. 

The  Court :  I  think  your  objection  should  have 
been  made  at  the  time  of  the  argument  on  the  fii*st 
sesrment  of  facts  that  vou  are  talkins:  about  when 
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lie  used  "they'*  instead  of  "lie."  I  do  not  believe 
tliat  there  could  be  said  to  be  aiiy  prejudicial  error 
there  in  any  event  because  it  was  the  contention  of 
the  Government  that  all  of  the  money  was  earned 
bj'  them  as  partners  in  the  Acme  Meat  Company. 
It  was  suggested  in  cross-examination,  it  was  sug- 
gested not  only  by  tlie  Exhibit  6  which  was  filed, 
the  joint  venture  return,  but  repeatedly  throughout 
the  trial  that  it  was  a  joint  venture,  something  sepa- 
rate and  apart  from  the  Acme  Meat  Compajiy.  So 
I  think  that  his  use  of  the  word  "they''  for  *'he" 
was  not  }n'e judicial. 

On  this  latter  point  that  you  called  my  attention 
to,  I  think  that  one  who  is  harmed  by  an  argu- 
ment cannot  sit  by  and  take  his  chances  of  acquit- 
tal and  then  raise  it  as  an  objection.  He  cajuiot  sit 
silently  by.  I  think  you  sliould  have  raised  that 
point  during  the  course  of  the  argument.  I  am  not 
sure  that  it  is  error  anyhow,  but  had  you  raised 
it  I  [1609]  would  have  instructed  the  juiy  again, 
as  I  did  with  regard  to  Mr.  Malin.  that  he  could  not 
be  compelled  to  testify  except  on  mattei*s  which  T 
permitted  him  to,  and  that  vras  made  very  clear  I 
think  to  the  jury  in  the  course  of  the  testimony. 

Mr.  Katz :  If  the  Court  please,  with  reference  to 
the  matter  of  the  statements  respecting  the  joint 
venture,  there  again,  if  the  Court  please,  the  matter 
of  Exhibit  6  was  before  the  Court  and  jury  v.'ith 
respect  to  the  defendant  Himmelfarb  but  the  mat- 
ter of  the  source  of  that  income  or  the  t.ype  and 
Ivind  of  income  that  it  represented  was  not  before 
eithei"  the  Court  or  jury  as  against  the  defendant 
Himmelfarb. 
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The  Court:  Yes,  it  was.  Exclusive  of  the  testi- 
mony relatinp:  to  statements  by  the  defendant  Or- 
mont.  In  thi^  first  j)lace,  it  was  before  the  jury  in  the 
statement  wliich  was  made  by  the  defendant  Pliillip 
Himmelfarl)  in  his  afifidavit  and  his  letter,  and  in 
the  second  place  it  was  before  the  jury  by  the  testi- 
mony of  at  least  one  witness,  if  not  more,  that  Phil- 
li]>  Ilimmelfarb  was  working:  at  the  Acme  Meat 
Company  ])]ant  during  this  period  of  time,  selling 
customers,  fixing  U]^  meat,  and  so  forth,  from  which 
they  could  ii^.for  that  the  income  derived  was  in  that 
manner. 

And  also  the  witness  Gorgerty,  the  testimony  of 
their  admission,  Mr.  Himmelfarb's  statement  to  him 
that  it  was  a  partnership,  that  was  also  in. 

Mr.  Katz:  At  some  point  in  that  chain  of  rea- 
soning it  [1610]  is,  however,  necessary  to  reach  over 
into  and  over  on  the  side  of  the  testimony  that  came 
in  as  against  the  other  defendant  only  iii  order  to 
complete  it,  and  without  that  it  wouldn't  be  there. 
Wliile  it  is  true  that  the  affidavit  sets  forth  the  in- 
come and  over  what  period,  there  is  nothing  to  indi- 
cate from  what  source  that  income  was.  Mr.  Gor- 
gerty's  testimony  did  not  indicate  that. 

The  Court :  That  is  on  the  return,  miscellaneous 
enterprise.  If  nothing  else,  from  the  street  address 
given  on  the  return,  which  was  the  address  of  the 
Acme  Meat  Comjjany. 

Mr.  Katz:  It  may  be  that  some  inference  could 
have  been  drawn  there,  but  there  might  have  been 
any  number  of  operations  from  the  same  place. 


vs.  United  States  of  America  1607 

The  Court:  Well,  it  wouldn't  be  likely.  I  think 
it  is  a  fair  inference,  if  one  testifies  that  he  sees  a 
person  working  down  at  the  Acme  Meat  Company, 
and  another  thing  too,  the  testimony  of  the  witness 
Bircher  and  the  testimony  of  the  witness  Phoebus, 
that  Himmelfarb  was  there.  Now  I  did  not  permit 
any  testimony  to  go  in  as  to  what  Himmelfarb  said 
on  the  occasion  of  May  23rd,  or  whatever  date  it 
was,  that  they  were  down  there,  but  that  was  peiTnit- 
ted  to  remain  in  the  record,  that  the  witness  Bircher 
and  the  witness  Phoebus  saw  Himmelfarb  at  the 
plant,  that  he  was  in  the  office,  that  he  did  write 
something  on  some  affidavit  and  that  the  ensuing  in- 
cident occurred.  He  was  present.  [1611] 

So  I  think  that  there  is  sufficient  evidence  in  the 
record,  counsel,  that  a  jur}^  of  reasonable  men  and 
women  would  be  justified  in  drawing  that  conclu- 
sion, and  I  think  it  is  sufficient  that  I  would  not  be 
justified  in  substituting  my  judgment  for  their  judg- 
ment. 

Mr.  Katz:  With  respect  to  the  latter  statement, 
in  the  matter  of  argument  that  your  Honor  said  that 
should  have  been  the  subject  of  objection,  there 
again  it  is  my  thought  that  the  realistic  approach 
requires  that  we  view  the  situation  as  it  then  ex- 
ists. Here  we  have  highly  prejudicial  statements 
that  are  made  during  the  course  of  an  argument,  and 
if  an  objection  had  been  made  to  those  undoubtedly 
any  ruling  that  would  have  followed  would  have 
been  an  instruction  to  to  the  jury,  following  re- 
peated instructions,  not  to  consider  that  except  as 
against  the  one  defendant,  and  to  have  made  an  ob- 
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jectioii  at  that  point  would  have  merely  increased 
the  extent  of  the  prejudice.  I  mean,  those  things 
tend  to  prejudice  juries  rather  than  to  result  in  ef- 
fectuating or  saving  the  record. 

The  Court :  I  don 't  know,  counsel.  I  used  to  he 
firmly  of  that  conviction  when  I  was  practicing  law, 
but  sitting  on  the  bench  and  watching  jurors  from 
this  side  of  the  bench  I  think  sometimes  they  are 
pretty  careful  and  usually  are  in  disregarding 
things  that  should  be  given  no  weight  in  their  testi- 
mony. Then  of  course  there  is  the  other  school  of 
thought  that  it  prejudices  the  prosecutor  when  he 
makes  statements  [1612J  that  he  shouldn't,  preju- 
dices of  the  prosecution  of  the  case  and  operates  to 
the  advantage  of  the  defendant. 

I  think  that  so  far  as  your  first  category  of  facts, 
the  use  of  the  word  '"they,"  that  no  prejudice  could 
have  resulted ;  and  as  to  the  other  one — and  I  am  not 
deciding  that  it  was  prejudicial  but  that  if  it  was 
prejudicial  I  think  you  should  have  made  an  objec- 
tion at  the  time  and  an  appropriate  instruction 
given  to  the  jury  concerning  the  testimony  of  the 
witness  Malin,  and  the  same  situation  as  to  the  wit- 
ness Moody. 

For  that  reason  the  motion  for  a  judgment  non 
obstante  veredicto  is  denied,  as  is  also  the  motion 
for  a  new  trial  for  the  defendant  Himmelfarb. 

Mr.  Robnett? 

Mr.  Robnett:     Yes,  your  Honor. 

The  Court:  By  the  v/ay,  while  I  think  of  it  I 
want  to  take  this  occasion  to  compliment  the  lawyers 
on  both  sides  in  this  case. 

Mr.  Robnett:     Thank  you  very  much. 
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The  Conrt:  Tliis  has  been  one  of  the  most  pleas- 
ant cases  to  try  from  the  judge's  point  of  view,  due 
to  the  lack  of  bickering,  that  I  have  had  the  pleas- 
ure, and  especially  having  just  finished  13  weeks  of 
the  most  difficult  case  upon  my  patience,  so  this  one 
came  as  a  sort  of  calm. 

Mr.  Robnett:  I  was  just  going  to  preface  my 
remarks  by  saying  that  I  believe  in  the  history  of 
my  experience  I  have  [1613]  never  had  a  more 
pleasant  judge  to  try  a  case  before  than  your  Honor, 
and  a  more  fair  one.  I  do  want  to  thank  you  very 
much. 

I  have  not  filed  a  written  motion  for  acquittal 
notwithstanding  the  verdict,  your  Honor,  because 
it  would  take  so  much  time  and  would  try  your  pa- 
tience. I  wanted  to  make  it  orally  if  I  might  and 
embrace  in  that  motion  all  the  grounds  I  embraced 
in  my  motion  to  dismiss  the  indictment  in  the  first 
instance,  the  grounds  I  embraced  in  my  motion  for 
a  bill  of  particulars,  and  the  grounds  that  I  em- 
braced in  my  motion  for  an  acquittal  on  this  count 
at  the  end  of  the  plaintiff's  case,  and  again  at  the 
end  of  all  the  evidence  and  before  the  matter  was 
submitted  to  the  jury. 

The  Court:  Your  motion  for  judgment  non  ob- 
stante veredicto  and  motion  for  new  trial  will  be 
deemed  to  have  been  made  as  if  in  writing  on  all  of 
those  grounds. 

Mr.  Rolmett :     Thank  you. 

The  Court:  And  if  there  is  anything  else  I  can 
say  to  i^jrotect  the  record  here  so  that  when  you 
get  to  the  Circuit  Court  they  will  not  say  you  did 
not,  tell  me  what  to  do  and  I  will  say  it. 
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Mr.  Robiieit :  Thank  you,  your  Honor.  That 
is  broad  enough. 

I  wanted  to  add  to  that — ^^j^erhaps  it  isn't  exactly 
an  addition;  I  think  it  was  in  my  last  motion,  but 
if  not  I  would  [1614]  add  it  at  this  time — what  I 
deem  to  be  an  error  in  not  striking  the  evidence 
of  Mr.  Eustice  as  to  the  years  1942  and  1943.  That 
was  very  voluminous  evidence,  most  all  of  his  tes- 
timony, in  other  words,  was  addressed  to  those  years. 
There  was  some  of  course  addressed  to  1944  but  the 
cross-examination  Avas  particularly  gone  into  on 
those  years  for  a  long  period  of  time,  as  you  will 
recall,  and  I  believe  it  was  really  prejudicial  that 
that  evidence  should  be  left  in  even  with  the  in- 
struction that  your  Honor  gave  to  the  jury  that  it 
was  in  there  only  for  the  limited  purpose  of  consid- 
ering the  wilfulness  or  lack  of  wilfulness. 

The  Court:     May  I  interrupt  you? 

Mr.  Robnett:     Yes,  your  Honor. 

The  Court:  I  thought  that  it  benefitted  the  de- 
fendants, leaving  it  in,  as  much  as  it  did  the  Gov- 
ernment, by  virtue  of  your  cross-examination  of 
the  defendant  Eustice. 

Mr.  Robnett:  Apparently  it  doesn't,  though, 
your  Honor.  At  least  we  haven't  yet  realized  the 
benefit. 

The  Court :  As  long  as  it  went  solely  to  the  ques- 
tion of  wilfulness  of  the  defendants,  it  seemed  to 
me  that  his  testimony  was  pretty  evenly  balanced. 

Mr.  Robnett:  Well,  I  am  fearful  that  the  jury 
were  of  this  impression,  that  they  were  considering 
all  of  that  testimony  and  all  of  the  time  it  took 
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here  and  fiii^ured  that  there  must  be  a  verdict  of 
guilty  in  the  case  based  upon  such  a.  lon.si-  [1615] 
trial  and  so  much  evidence,  and  that  they  could  not 
have  disabused  their  minds  of  that  particular  evi- 
dence even  under  an  instruction  that  your  Honor 
gave  them  that  they  could  only  use  it  for  the  pur- 
pose of  wilfulness.  I  don't  think  it  showed  any 
wilfulness  at  all.  I  think,  if  your  Honor  please, 
that  it  should  have  shown  lack  of  wilfulness  in- 
stead of  wilfulness,  having  acquitted  the  defendant 
Ormont  on  those  counts. 

I  make  that  further  motion  at  this  time,  or 
ground,  and  in  addition  thereto  I  wish  again  to 
call  your  Honor's  attention  to  the  Treasury  Depart- 
ment's rule  or  policy  that  I  cited  at  one  time  or 
mentioned,  that  where  a  defendant  in  a  case  of  this 
character  comes  forward  and  gives  up  all  the  facts 
and  evidence,  makes  a  clean  breast,  as  it  were,  out 
of  that  criminal  prosecution  will  not  follow.  It  is 
not  their  policy. 

In  the  case  of  Lustig,  in  72  F.  Supp. — I  believe 
at  page  306 — there  a  motion  was  made  before  the 
Court  to  enforce  that  rule.  The  Court  didn't  do 
it,  but  went  into  the  rule  very  thoroughly  and  held 
that  there  wasn't  sufficient  groundwork  for  that. 

The  Court:  I  think  that  might  be  a  basis  for  ex- 
cluding the  statement.  I  do  not  think  it  can  be  a 
basis  for  suppressing  the  prosecution  or  for  grant- 
ing a  motion  for  a  new  trial,  because  imder  the 
statute  the  Treasury  Department  have  the  power 
to  compromise  a  criminal  case.    It  is  the  only  de- 
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partment  of  the  Government  having  that  power  not 
to  prosecute,  except  [1616]  the  Department  of  Jus- 
tice. 

But  that  is  not  done  until  it  is  compromised,  un- 
til the  compromise  is  effectuated.  Other  than  that, 
there  is  no  person,  none,  from  the  President  on 
down,  who  has  the  power  to  decide  under  the  stat- 
utes and  laws — and  this  is  still,  I  hope,  a  govern- 
ment of  law — whether  a  person  shall  or  shall  not 
be  prosecuted  except  the  appropriate  officials  in 
the  Department  of  Justice.  Neither  has  the  Secre- 
tary of  the  Treasury  any  power  to  make  such  a 
statement,  and  having  no  power  to  make  such  a 
statement  and  making  it,  and  somebody  is  induced 
to  give  a  statement  on  that  basis,  it  might  be  ground 
for  excluding  the  statement. 

Mr.  Robnett:  Might  it  not  also  be  a  ground  for 
consideration  of  your  Honor  in  passing  judgment 
where,  as  in  this  case,  the  defendant  Ormont,  as 
you  remember  the  evidence  as  well  or  better  than 
I  do,  from  the  very  beginning  gave  ever}^  fact  that 
they  asked  him  for,  supplied  everything  that  they 
finaUy  put  in,  and  without  which,  without  his  books 
and  without  those  statements  and  without  the  affi- 
davit that  he  made  here  and  the  letter  he  wrote  them 
at  their  behest,  without  those  things  I  do  not  believe 
the  Government  could  have  even  established  a  prima 
facie  case  here. 

;You  will  recall  that  most  everything  was  given 
and  given  freely.  Now  he  gave  them  because  we 
must  assume  that  rule  or  policy  had  been  so  well 
publicized  that  a  man  would  say  to  [1617]  himself. 
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**WeI],  T  wii!  (^ive  them  everything?  here/'  and  lie 
did  do  it.  He  difln^t  aet  like  a  man  that  was  trymz 
to  evade  anything  as  to  inconne  tax. 

r  wish  to  eall  your  Honoris  attention  to  that  situ- 
ation in  any  event  hecause  I  think  your  Honor  will 
take  into  consideration  in  whatever  niling  yon  make 
here  all  of  the  matters^  but  there  were  sr>  many  mat- 
ters you  might  overlook  something,  and  that  par- 
ticular thing  I  think  is  of  very  great  importance  to 
Mr.  Onnont.  They  couldn't  have  gotten  his  books 
without  his  consent  on  a  criminal  investigation^  they 
couldn't  have  had  any  record  from  him  at  all  with- 
out his  consent,  they  could  not  have  had  any  state- 
ment from  him  without  he  voluntarily  gave  it  to 
them,  and  they  couldn't  have  had  the  affidavit. 

The  Court:     Have  you  read  the  Harris  casef 

Mr.  Robnett:     No,  I  haven't,  yaur  Honor,  but 
I  believe  that  statement  T  have  made,  that  he  could 
have  protected  himself  on  a  criminal  investigation 
on  his  constitutional  rights,  that  they  corjy^  ^'^  have 
forced  him  to  give  evidence  against  bin. ......    That 

is  the  reason  I  cite  those  matters  to  your  Honor. 

Fjut  in  any  event  they  are  matters  that  I  thouglit 
really  showed  that  the  man  had  no  wilfulness  to 
evade  income  tax.  He  had  a  wilfulness  not  to  let 
some  other  department  know  something  about  what 
he  was  doing,  but  that  I  don't  think  is  [1618]  the 
wilfulness  that  is  intended  in  the  evasion  of  an  in- 
come tax.  I  don't  believe  the  fact  that  you  are  will- 
ing to  do  something  over  here  can  be  used  as  a  wil- 
fulness to  do  this  act.  And  that  was  what  I  had  in 
mind,  and  I  hope  your  Honor  will  give  those  mat- 
ters consideration  on  my  motions. 


.1614         Phillip  Himmelfarh,  Sam  Ormont 

That  is  about  the  only  grounds  I  have. 

The  Court:  Very  well.  Do  you  wish  to  be  heard, 
Mr.  Strong? 

Mr.  Strong :     No,  your  Honor. 

The  Court:  Do  you  consent  to  the  granting  of 
the  motion? 

Mr.  Strong:  No,  your  Honor.  I  assume  that 
your  Honor  thinks  the  motions  should  be  denied. 

The  Court:  Yes,  I  think  so.  They  cover  mat- 
ters that  I  have  given  consideration  to  heretofore. 

Are  you  ready  for  sentence? 

Mr.  Robnett:     Yes. 

The  Court:  This  is  a  conviction  under  Section 
145(b)  of  Title  26,  is  that  not  right? 

Mr.  Strong:     Yes,  your  Honor. 

The  Court:  Which  provides  that  in  addition  to 
the  other  penalties  provided  by  law  the  defendant 
shall  be  guilty  of  a  felony  and  uj^on  conviction 
thereof  shall  be  fined  not  more  than  $10,000  or  im- 
prisonment of  not  more  than  five  years,  or  both,  to- 
gether with  the  costs  of  prosecution. 

Well,  I  have  no  idea  what  the  costs  of  prosecu- 
tion are  [1619]  here. 

Mr.  Strong:  We  can  figure  those  out,  if  your 
Honor  deems  that  a  part  of  the  sentence. 

Mr.  Robnett :     Couldn  't  you  give  us  an  estimate  ? 

Mr.  Strong:     Not  at  this  moment. 

The  Court:  Do  you  wish  to  say  something  in 
connection  with  the  sentence,  Mr.  Katz? 

Mr.  Katz:  Yes,  if  the  Court  please.  I  do  not 
believe  it  is  necessary  to  call  your  Honor's  atten- 
tion to  the  fact  that  the  taxes  have  been  paid — that 
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was  al]  gone  into  in  the  record  of  this  case — that 
the  amount  of  tax  claimed  to  be  due  prior  to  the  fil- 
ing of  the  indictment  was  paid. 

The  Court :     With  penalties  ? 

Mr.  Katz :  Xo,  your  Honor,  it  was  not  paid  with 
penalties.  Any  penalties  that  may  be  due  b}'^  rea- 
son of  the  filing  for  the  subsequent  year  rather  than 
the  previous  year,  I  presume  that  the  Internal  Reve- 
nue Department  will  take  the  proper  steps  to  re- 
cover such  penalties  as  may  be  due  them. 

With  reference  to  the  situation  of  this  defend- 
ant now.  he  is  convicted  of  a  felony,  he  has  that, 
if  the  Court  please,  to  carrj^  with  him  for  the  rest 
of  nis  days.  To  what  extent  the  Court  believes  that 
to  be  punishment,  I  don't  know.  I  believe  it  could  be 
punishment  in  and  of  itself  of  the  severest  type 
and  kind. 

Your  Honor  has  before  you  in  the  way  of  an  ex- 
hilnt  the  [1620]  net  worth  statement  of  this  defend- 
ant. Your  Honor  can,  based  upon  the  case 

The  Court :  I  think  that  this  case  indicates  a 
prison  sentence,  comisel.  I  think  there  are  many 
things  to  be  said  in  condemnation  of  the  practice 
of  the  Internal  Revenue  Agents  in  securing  infor- 
mation and  then  building  a  case  on  it,  and  I  tried  to 
exclude,  and  I  think  I  did  exclude,  all  of  the  testi- 
mony upon  which  there  was  any  basis  for  finding 
that  they  had  not  been  properly  warned.  But  I  am 
familiar  with  the  general  warnings  that  are  given 
by  agents,  investigating  crimes.  They  do  not  em- 
phasize, T  might  say,  the  fact  that  they  are  going 
to  prosecute  a  fellow\   But  even  so  I  think  these  two 
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defendants  here  wilfully  intended  to  evade  their  in- 
come tax  for  the  year  1944,  so  I  do  not  think  I  am 
going  to  impose  any  fine.  I  think  I  will  have  to  give 
these  defendants  a  prison  sentence. 

Mr.  Katz :  That  is  all  that  I  can  say,  if  the  Court 
please,  in  light  of  the  entire  case,  the  facts  and  cir- 
cumstances as  I  see  them.  It  is  my  humble  opinion, 
if  the  Court  please,  that  the  fact  that  they  stand 
convicted  of  a  felony,  together  with  a  fine  should 
more  than  be  enough  in  the  way  of  punishment. 

The  Court:  That  is  a  punishment.  That  is  a 
very  severe  punishment  to  people  who  are  not  pro- 
fessional criminals,  but  I  think  what  happened  here 
is  that  maybe  Ormont  w^as  getting  [1621]  along 
all  right  in  his  business  until  the  defendant  Himmel- 
farb  came  along  with  this  idea  of  extra  charges, 
and  the  temptation  was  a  little  too  great  for  him  to 
resist,  with  the  scarcity  of  meat  at  that  time,  to 
make  some  extra  money. 

Mr.  Katz:  Your  Honor  is  now  assuming  some- 
thing that  isn't  before  your  Honor  by  way  of  rec- 
ord, which  is  speculation,  surmise  and  conjecture. 

The  Court:  No,  it  was  side  money,  it  was  some 
kind  of  a  business,  according  to  their  contentions, 
that  didn't  have  anything  to  do  with  the  price  of 
meat. 

Mr.  Katz:  No,  I  am  referring,  if  the  Court 
please,  to  your  Honor's  statement  that  one  was  get- 
ting aloug  all  right  until  the  other  came  along.  I 
think  your  Honor  is  assuming  that  the  one  party, 
Himmelfarb,  has  a  greater  degree  or  taint  of  guilt. 
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The  Court:  No,  I  do  not  say  so.  That  may  be, 
but  according  to  all  of  the  evidence  in  this  case 
this  additional  charge,  this  additional  sum  of  money, 
whether  it  be  termed  gifts  or  what  it  might  be 
termed,  didn't  start  until  Himmelfarb  and  Ormont 
started  to  work  together,  I  cannot  believe  that  peo- 
ple went  down  in  the  course  of  a  year  and  made 
voluntary  ])ayments. 

Mr.  Katz:  I  made  no  such  contention  in  this 
case,  your  Honor,  at  no  time,  and  I  do  not  make  it 
now.   That  has  never  been  my  position  in  this  case. 

The  Court:     That  they  were  gifts? 

Mr.  Katz:  No,  your  Honor.  I  have  never  been 
in  that  position. 

The  Court:  No,  your  position  was  that  it  v/as 
a  joint  venture  as  to  the  overcharges. 

Mr.  Katz :  My  position  was  that  this  was  a  joint 
venture,  yes,  but  in  so  far  as  this  case  is  concerned 
I  have  taken  the  position  that  as  against  the  de- 
fendant Himmelfarb  there  hasn't  been  any  testi- 
mony in  the  record  that  came  into  the  record 
against  the  defendant  Ormont  as  to  what  they 
were,  and  that  we  weren't  called  upon  and  didn't 
undertake  in  the  case  to  make  any  explanation. 
I  want  this  Court  to  know  that  I  haven't  taken 
that  position. 

The  Court:  I  am  mentioning  only  the  matter 
of  the  overcharges  because  it  seems  to  me  that 
])hase  of  it  to  be  conclusive  as  to  their  wilfulness 
on  the  income  tax.  They  were  getting  this  money 
from  some  place.  It  didn't  go  through  the  Acme 
Meat  Company  books. 
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Mr.  Katz:  The  fact  that  it  didn't,  if  the  Court 
please,  is  not  an  indication,  in  my  opinion,  that  it 
was  for  the  purpose  of  evading  income  or  conceal- 
ing it.  There  may  have  been  a  purpose  in  concealing 
it  from  some  agency  or  department,  yes,  and  it  was 
wilful  on  that  aspect,  but  as  to  whether  it  was  for 
th.e  purpose  of  evading  income  tax,  it  is  my  opinion 
that  that  had  nothing  to  do  with  it,  and  wilfulness 
in  one  direction  [1623]  cannot  carry  over  into  the 
other.  I  don't  think  that  the  actual  facts  would 
establish  any  such  proposition. 

It  may  be,  if  the  Court  please,  that  I  might  be 
engaged  in  gambling  activities  that  I  wouldn't 
want  my  books  or  records  to  reflect,  and  conse- 
quently would  wilfully  keep  those  records  from 
disclosing  that  fact.  On  the  other  hand,  assuming 
that  I  am  an  honest  and  upright  citizen  I  would 
pay  my  tax  upon  such  funds — I  took  a  bad  example 
when  I  took  gambling,  as  your  Honor  will  agree^ 
speaking  from  the  average  experience  of  the  aver- 
age citizen  I  presume.  But  any  funds  from  a 
source  that  may  not  reflect  credit  upon  the  indi- 
vidual receiving  them,  or  which  may  result  in  dif- 
ficulties with  a  particular  department  or  agency, 
whether  it  be  federal,  state  or  local,  if  the  Court 
please,  might  well  not  be  reflected  upon  books  and 
records  and  yet  the  tax  due  thereon  be  paid. 

The  Court:  Yes,  but  it  was  not  done  here.  It 
was  not  returned  in  that  year.  As  I  say,  that  is 
the  indication  to  me,  and  to  me  that  is  the  only 
phase  in  which  I  am  taking  that  into  consideration 
in  this  case,  because  these  two  defendants  here  are 
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(•barged  in  another  case  with  violations  in  connec- 
tion with  the  OPA.  They  are  entitled  to  be 
acquitted  or  convicted  on  that  charge  and  stand 
alone  upon  it.  But  in  this  case  that  is  indicative  of 
the  fact  that  they  wanted  to  conceal  maybe  ulti- 
mately whatever  they  were  doing  in  so  far  as  sub- 
sidies are  concerned,  but  in  doing  that  they  were 
willing  [1624]  to  take  a  chance  in  not  disclosing  it 
to  the  Internal  Revenue  Bureau. 

In  other  words,  the  definition  of  wilfulness,  as 
you  will  recall,  includes  a  reckless  disregard.  So  if 
they  did  not  consciously  intend  the  crime,  the  evi- 
dence shows  they  certainly  had  a  reckless  disregard 
as  to  whether  or  not  it  was  returnable  in  the 
year  1944. 

Mr.  Katz :  Now,  if  the  Court  please,  with  refer- 
ence to  the  matter  of  the  penalty  to  be  imposed, 
I  believe  that  the  matter  of  rehabilitation  is  a 
primary  matter  that  should  be  considered  by  this 
Court.  It  is  my  honest  and  sincere  conviction  and 
opinion  that  after  the  experience  of  these  defend- 
ants, with  the  conviction  of  a  felony  and  the 
penalty  that  wovdd  be  imposed  other  than  the  mat- 
ter of  imprisonment,  that  there  isn't  even  the  re- 
motest possibility  that  the  defendant  for  whom 
I  speak  will  ever  engage  in  any  type  and  kind  of 
criminal  activity  at  all.  And  I  think  that  that  is 
the  purpose  that  should  be  sought  to  be  accom- 
plished by  your  Honor  in  this  and  every  case,  and 
not  a  mere  matter  of  punishment  for  punishment's 
sake. 
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The  Court:  Certainly  not  punishment  for  pun- 
ishment's sake. 

Mr.  Katz:  Punishment  hasn't  been  and  isn't,  in 
my  humble  opinion,  a  matter  of  determent  to 
crime.  I  think  we  have  had  the  classic  example  in 
this  case  of  where  just  a  little  while  [1625]  ago 
this  local  woman,  who  having  been  punished  and 
convicted  and  sentenced  and  served  18  years,  if 
punishment  had  been  a  detriment  under  no  circum- 
stances would  a  person  have  committed  the  same 
crime,  and  yet  she  com.es  out  and  proceeds  to  do 
it  over  again.  So  if  punishment  were  the  answer, 
if  the  Court  please,  then  our  system  of  penology 
w^ould  have  eliminated  most  of  the  crime  we  have 
today,  but  it  hasn't. 

The  Court :  Certainly,  counsel,  I  agree  with  you 
that  some  other  method  better  than  that  should 
be  found,  but  society  has  found  no  better  method 
to  deter  the  commission  of  crime,  and  I  have  noth- 
ing that  I  can  do  except  to  follow  the  law  in  my 
sincere  judgment. 

Mr.  Katz :  I  believe  that  your  Honor  can  impose 
a  punishment  here  which  can  still  be  consistent 
with  rehabihtation.  It  is  my  belief  that  if  your 
Honor  imposed  a  fine  that  in  your  Honor's  opinion 
is  in  accordance  with  what  would  be  paid  by  this 
defendant,  together  with  the  fact  that  he  stands 
convicted  and  will  continue  to  be  so  branded  for 
the  rest  of  his  days,  is  more  than  ample  punish- 
ment. 

Mr.  Robnett:  Your  Honor,  in  behalf  of  Mr. 
Ormont  may  I  say  also  that  in  his  instance  you 
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know  tliat  there  will  be  following  matters  of  pay- 
ment far  in  excess  of  what  he  may  have  dreamed; 
secondly,  he  is  condncting  a  business  with  a  lot  of 
employees  and  the  business  would  have  to  be  closed 
up  and  all  those  employees  thrown  out.  He  has  also 
I  think  as  fine  [1626]  a  reputation  as  any  man 
that  ever  stepjDed  into  your  courtroom,  and  I  be- 
lieve you  believe  that. 

This  indictment  here,  if  your  Honor  should  see 
fit  to  impose  the  penalty  you  suggested  rather  than 
a  fine,  would  practically  be  ruinous  to  his  life. 
He  is  a  young  man.  I  do  believe  that  justice  will 
be  absolutely  served  by  imposing  such  fine  as  your 
Honor  may  see  fit,  including  the  costs  which  will 
follow,  of  course,  and  without  any  serving  of  any 
time.  I  do  ask  your  Honor  to  take  into  considera- 
tion the  fact  that  Mr.  Ormont  cooperated  very 
fully  with  the  officers  in  all  respects,  gave  them 
everything  they  asked  for,  and  that  that  should, 
whether  under  the  rule  of  the  department  or  not, 
at  least  be  worthy  of  some  consideration.  If  he  had 
tried  to  hide  everything  it  would  have  been  a  dif- 
ferent thing,  but  I  think  your  Honor  should  take 
that  into  consideration  in  this  case  and  impose  a 
fine  as  ample  punishment  in  addition  to  the  punish- 
ment that  he  will  suffer  naturally  from  having 
been  found  guilty. 

Thank  you. 

The  Court:     Mr.  Strong? 

Mr.  Strong:  Your  Honor,  this  is  an  extremelj^ 
serious  offense.  It  occurred  during  the  year  1944, 
when  there  was  a  lot  of  money  being  made,  and 
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I  think  that  it  is  very  important  in  this  case,  not 
only  in  so  far  as  these  defendants  are  concerned 
but,  as  your  Honor  has  pointed  out,  one  of  the 
ways  of  [1627]  deterring  crime  is  that  sufficient 
punishment  be  given  here,  not  merely  a  cutting  in 
of  the  Government  by  a  percentage  of  the  fine,  but 
a  prison  sentence  of  sufficint  time  so  that  not  only 
these  defendants  will  have  time  within  which  to 
become  rehabilitated,  but  all  other  persons  who  are 
so  minded  as  these  defendants  are  to  disregard  the 
Internal  Revenue  laws  of  the  United  States  will 
change  their  minds.  This  is  not  the  place  for  them 
to  do  it.  I  suggest  a  substantial  sentence  should  be 
given. 

The  Court :  Mr.  Himmelf arb  or  Mr.  Ormont,  do 
eitlier  of  you  want  to  make  a  statement? 

The  Defendant  Himmelfarh:  Your  Honor,  as 
far  as  myself  is  concerned,  I  had  no  intentions  of 
evading  any  tax.  I  paid  it.  When  people  came  in 
for  any  information  they  wanted,  it  Avas  right  there 
for  them.  There  was  no  intention  at  any  time  to 
evade  any  tax. 

The  Court:  Mr.  Ormont,  do  you  wish  to  say 
something  1 

The  Defendant  Ormont:  I  have  tried  to  coop- 
erate entirely  all  the  way  through  this  case  with 
the  Internal  Revenue  Department  by  divulging 
everything  I  had.  I  was  a  wide-open  book  for  them. 
I  certainly  tried  to  give  them  every  bit  of  coopera- 
tion, and  if  there  was  any  tax  due  I  wanted  to  pay 
it,  and  I  admitted  so.  I  don't  know,  I  just  tried  to 
do  the  best  I  could  under  the  circumstances. 
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The  Court:  As  I  said  a  while  ago,  it  is  a  very 
difficult  [1628]  thing  to  deprive  people  of  their 
liberty  and  send  them  to  jail,  hut  it  is  one  of  the 
things  that  must  be  done  under  the  law  if  a  judge 
follows  the  law  and  his  judgment. 

In  giving  this  sentence  I  am  taking  into  con- 
sideration the  fact  that  each  of  the  defendants 
have  been  convicted  of  a  felony. 

As  to  the  defendant  Sam  Ormont,  it  is  the  judg- 
ment and  sentence  of  the  Court  that  he  be  com- 
mitted to  an  institution  to  be  selected  by  the 
Attorney  General  for  the  period  of  one  year  and 
one  day. 

As  to  the  defendant  Himmelfarb,  it  is  the  judg- 
ment and  sentence  of  the  Court  that  he  be  com- 
mitted to  an  institution  for  a  period  of  one  year 
and  one  day. 

There  will  be  no  fines. 

Mr.  Katz:  If  the  ourt  please,  may  we  ask  for 
a  stay  of  execution  for  60  days  to  permit  these  de- 
fendants to  arrange  for  their  affairs  and  put  their 
business  in  order'?  They  haven't  had  any  time.  This 
matter  was  just  concluded. 

The  Court:     Are  they  on  bond  now? 

Mr.  Strong:     No,  your  Honor. 

Mr.  Robnett:  They  are  not  on  bond  in  this 
case.  They  are  on  bond  in  the  other  case. 

Mr.  Strong:  I  hesitate  to  say  that  perhaps  your 
Honor  should  give  them  some  time  because,  as 
counsel  says,  they  haven't  had  nmch  of  a  chance. 
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The  Court :  I  do  not  think  they  need  60  days.  I 
think  that  a  period  of  two  weeks  ought  to  be  suf- 
ficient time  for  them  to  get  their  affairs  in  order. 

]Mr.  Strong:  I  think  they  should  be  placed  on 
bond. 

The  Cou.rt:     And  they  should  be  p]aced  on  bond. 

Mr.   Strong:     $10,000  each. 

The  Court :    Yes,  $10,000  bond. 

There  will  be  a  stay  of  execution  for  a  period 
of  30  days.  The  stay  of  execution  will  expire  on 
July  16  at  12:00  o'clock  noon. 

Mr.  Strong:  Your  Honor  said  there  would  be 
no  fine.  How  about  costs  of  prosecution? 

The  Court:     No  fine,  no  costs. 

The  stay  of  execution  will  expire  on  July  16 
at  12:00  o'clock  noon.  The  defendants  will  stand 
committed  thereon  but  be  released  from  now  until 
July  16  at  12 :00  o  'clock  noon  on  condition  that  each 
of  them  file  a  bond  in  the  sum  of  $10,000. 

Mr.  Robnett:  Could  we  have  24  hours  to  file 
that,  or  12  hours  even,  without  them  being  com- 
mitted? It  would  just  be  a  matter  of  as  quickly  as 
we  can  getting  the  bonds.  They  have  been  out 
before  on  their  O.  R. 

Mr.  Strong:  They  can  stay  here  and  get  a  bond, 
your  Honor. 

Mr.  Katz:  These  defendants  came  in  this  morn- 
ing, if  the  Court  please,  to  subject  themselves  to 
the  sentence  imposed.  [1630]  I  think  that  they  will 
return  here  within  24  hours,  or  at  least  the  addi- 
tional time  of  24  hours,  to  permit  them  to  procure 
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i\  $10,000  bond,  wliicli  is  i\  substantial  bond.  It  is 
not  going  to  result  in  defeating  the  ends  of  justice. 

The  Court:  T  will  stay  the  execution  until  5:00 
o'clock  this  afternoon  and  give  them  time  to  post 
bond. 

Mr.  Robnctt:     Thank  you,  your  Honor. 

Mr.  Katz:  It  will  not  be  necessary  for  them  to 
appear  if  the  bond  is  posted  within  that  time? 

The  Court:  That  is  right.  Otherwise  they  will 
appear  on  July  16  at  12:00  o'clock  noon.  The  stay 
of   execution   will   expire   at   that   date   and   hour. 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court,  for  the  Southei-n 
District  of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and 
correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  18th  day 
of  June,  A.  D.,  1947. 


Official  Reporter. 
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[Endorsed] :  No.  11662,  No.  11666.  United  States 
Circuit  Court  of  Appeal  for  the  Ninth  Circuit. 
Phillip  Himmelfarb,  Appellant,  vs.  United  States 
of  America,  Appellee.  Sam  Ormont,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Filed  September  11,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
Ninth  Judicial  Circuit 

No.  11666 

SAM  ORMONT  and  PHILLIP  HIMMELFARB, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

STATEMENT    OF   POINTS    TO    BE    RAISED 
BY  APPELLANT  ORMONT 

To   the    Honorable   Above-Entitled    Court,    to   the 
Judges  Thereof: 

The  Appellant,  Sam  Ormont,  through  the  under- 
signed, his  attorneys,  hereby  submits  the  following 
statement  of  points  which  he  proposes  to  raise  and 
urge  on  this  appeal: 
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(1)  Said  appollaiit  hereby  adopts,  without  the 
restatement  thereof,  each  and  all  of  the  points 
specified  and  set  forth  in  the  ''Designation  of  Rec- 
ord on  Appeal  and  Statement  of  Points  on  Ai)pear' 
by  defendant  Sam  Ormont  filed  in  the  District 
Court  of  the  United  States  in  and  for  the  Southern 
District  of  California,  Central  Division,  in  this 
case,  on  or  about  the  21st  day  of  June,  1947. 

(2)  In  addition  to  the  said  points  so  adopted, 
said  appellant  also  states  the  following  points 
which  he  intends  to  raise  and  urge  on  said  appeal : 

(a)  That  the  court  erred  in  overruling  the  vari- 
ous objections  made  by  and  on  behalf  of  this 
appellant  to  various  questions  propounded  by  the 
j)laintiff's  attorney  to  the  various  witnesses,  which 
objections  and  rulings  will  be  specifically  desig- 
nated and  set  forth  in  this  appellant's  brief; 

(b)  That  the  court  erred  in  overruling  this 
appellant's  objections  to  various  and  sundry  ques- 
tions propoimded  by  the  plaintiff's  attorney; 

(c)  That  the  court  erred  in  admitting  any  evi- 
dence over  the  objections  of  this  appellant; 

(d)  That  the  court  erred  in  each  particular 
wherein  it  admitted  any  testimony  of  any  witness 
or  permitted  any  question  to  be  answered  over  the 
objection  of  this  appellant; 

(e)  That  the  court  erred  in  denying  the  various 
and  sundry  motions  of  this  appellant  to  strike  evi- 
dence from  the  record. 

All  the  above  specifications  will  be  more  particu- 
larly set  forth  in  this  appellant's  brief,  but  this 
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ap})enant  intends  to  urge  error  in  each  and  every 
instance  wherein  the  court  overruled  his  objection 
and  in  each  and  every  instance  wherein  the  court 
denied  this  appellant's  motion  to  strike  evidence, 
and  in  each  and  every  instance  in  which  the  court's 
ruling  vv^as  adverse  to  this  appellant. 

(3)  That  the  court  erred  in  not  instructing  the 
jury,  on  the  Court's  o^vn  motion,  that  the  jury 
might  find  this  appellant  guilty  of  a  lesser  offense 
than  a  felony  charged  in  the  indictment,  w^hich 
lesser  offense  was  necessarily  embraced  within  the 
charge  in  the  indictment,  to-wit,  violating  of  Sec- 
tion 145(a). 

(4)  That  the  court  erred  in  not  instructing  the 
jury,  on  the  Court's  own  motion,  that  they  might 
find  this  appellant  guilty  of  a  misdemeanor  as  de- 
fined in  Section  145(a),  to-wit,  willful  failure  to 
keep  any  records,  a  misdemeanor  embraced  within 
but  constituting  a  lesser  offense  than  the  felony 
cliarged  in  Count  I  of  the  indictment. 

(5)  That  the  court  erred  in  not  instructing  the 
jury,  on  the  Court's  own  motion,  that  they  might 
find  this  appellant  guilty  of  a  misdemeanor  as  de- 
fined in  Section  145(a),  to-wdt,  willful  failure  to 
supply  any  information,  a  misdemeanor  embraced 
wntlnn  but  constituting  a  lesser  offense  than  the 
felony  charged  in  Count  I  of  the  indictment. 

(6)  That  the  court  erred  in  not  instructing  the 
jury,  on  the  Court's  own  motion,  that  they  might 
find  this  appellant  guilty  of  a  misdemeanor  as 
defined  in  Section  145(a),  to-wit,  willful  failure  to 
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pay  tax,  a  misdemeanor  embraced  within  but  con- 
stituting a  lesser  offense  than  the  felony  charged  in 
CoTuit  I  of  the  indictment. 

(7)  That  the  court  erred  in  submitting  the  case 
to  the  jury,  for  the  reason  that  there  was  a  total 
failure  of  proof  of  the  charge  in  Count  1  of  the. 
indictment,  in  that  there  was  no  i)roof  of  an  evasion 
or  attempted  evasion  by  this  appellant  of  the 
alleged  income  tax  charged  in  said  count  of  said 
indictment  as  the  tax  claimed  to  have  been  due,  nor 
was  there  any  proof  of  the  evasion  or  attempted 
evasion  by  this  appellant  of  substantially  the 
aiuinint  so  charged  in  said  indictment. 

(8)  That  the  court  erred  in  submitting  the  case 
to  the  jury,  for  the  reason  that  there  was  no  proof 
that  the  net  income  of  this  appellant,  as  charged 
in  Count  1  of  said  indictment  for  the  calendar  year 
of  1944,  was  substantially  the  amount  charged  in 
said  comit  of  said  indictment. 

Dated  this  10th  day  of  September,  1947. 

BENJAMIN  F.  KOSDON  and 
DALY  B.   ROBNETT, 
By  /s/  BENJAMIN   F.   KOSDON, 
Attorneys  for  Appellant 
Sam  Ormont. 

[Endorsed]:  Filed  Sept.  12,  1947. 
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Received  This  11th  day  of  September,  1947,  a 
copy  of  the  within  Statement  of  Points  To  Be 
Raised  by  Appellant,  in  the  Matter  of  Sam  Ormont 
and  Phillip  Hinnnelfarb,  Appellants,  vs.  United 
States  of  America,  Respondent,  Circuit  Court  No. 
11666. 

/s/  WILLIAM  STRONG, 

Assistant  United  States 
Attorney. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESiaNATION  OF  POINTS  UPON  WHICH 
DEFENDANT  PHILLIP  HIMMELFARB 
INTENDS  TO  RELY  UPON  APPEAL 

To  the  Honorable  Above-Entitled  Court,  and  to  the 
Judges  Thereof: 

The  Appellant,  Phillip  Himmelfarb,  hereby  sub- 
mits, by  and  through  his  undersigned  counsel,  the 
following  statement  of  points  upon  which  said 
appellant  intends  to  rely  and  urge  on  this  appeal: 

1.  That  the  evidence  admitted  against  defendant 
Phillip  Himmelfarb  in  this  case  did  not  establish 
beyond  a  reasonable  doubt  the  guilt  of  said  de- 
fendant ; 

2.  That  the  evidence  established  and  disclosed 
that  the  verdict  and  judgment  made  and  entered 
against  defendant  Phillip  Himmelfarb  are  contrary 
to  law; 
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3.  That  the  verdict  and  judgment  made  and  en- 
tered against  defendant  Phillip  Himmelfarb  are 
contrary  to  the  evidence; 

4.  That  the  evidence  against  defendant  Phillip 
Hinimelfarl)  is  manifestly  insufficient  to  support 
the  verdict  of  the  jury; 

5.  That  tlie  evidence  against  the  defendant 
Phillip  Hinunelfarb  is  wholly  insufficient  to  show 
the  guilt  of  said  defendant  beyond  a  reasonable 
doubt ; 

6.  That  the  Court  erred  in  denying  the  motion 
of  defendant  Phillip  Himmelfarb  for  an  acquittal, 
made  at  the  close  of  the  evidence  of  the  prosecution ; 

7.  That  the  Court  erred  in  denying  the  motion 
for  acquittal  made  by  defendant  Phillip  Himmel- 
farb at  the  close  of  all  of  the  evidence; 

8.  That  the  Court  erred  in  denying  the  motion 
of  defendant  Phillip  Himmelfarb  for  judgment  of 
acquittal  notwithstanding  the  verdict  of  the  jury, 
and  in  denying  the  motion  of  defendant  Phillip 
Himmelfarb  made  in  the  alternative,  for  a  new 
trial ; 

9.  That  the  Court  erred  in  denying  the  motion 
of  defendant  Phillip  Himmelfarb  made  at  the  close 
of  evidence  to  strike  evidence  and  exliibits  thereto- 
fore received  in  evidence,  from  the  record; 

10.  That  the  Court  erred  in  admitting  in  evi- 
dence over  objection  of  defendant  Phillip  Himmel- 
farb, Government's  Exhibits  Xo.  4,  No.  5,  No.  6, 
No.  34,  No.  35,  No.  36A,  No.  44,  No.  45,  No.  50A, 
No.  50B,  No.  50C,  No.  50D,  No.  52  and  No.  54; 
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11.  That  the  Assistant  United  States  Attorney 
was  guilty  of  misconduct  in  making  repeated  refer- 
ences in  his  opening  and  closing  argument  to  the 
jury  of  other  alleged  crimes  and  offenses  pur- 
portedly committed  by  defendant  Phillip  Himmel- 
farb,  of  which  there  was  no  evidence  against  said 
defendant,  and  by  repeatedly  stating  to  the  jury 
that  the  source  of  the  income  upon  which  defendant 
Phillip  Himmelfarb  allegedly  attempted  to  evade 
income  taxes  was  over-charges,  side  payments  and 
extra  payments  unlawfully  collected  and  received 
in  connection  with  the  sale  of  meat,  notwithstanding 
the  fact  that  there  was  no  evidence  as  against  de- 
fendant Phillip  Himmelfarb  showing  that  such 
income  or  any  income  received  by  him  was  received 
from  over-charges,  side  payments  or  extra  pay- 
ments received  in  connection  with  the  sale  of  meat, 
or  in  any  other  unlawful  transactions ;  all  of  which 
said  statements  were  highly  prejudicial  to  defend- 
ant Phillip  Himmelfarb,  and  deprived  him  of  a 
fair  trial; 

12.  That  the  Assistant  United  States  Attorney 
was  guilty  of  misconduct  in  stating  to  the  jury  that 
a  witness  not  called  was  accessible  and  available  to 
defendant  Phillip  Himmelfarb,  and  that  said  de- 
fendant did  not  call  such  witness,  and  in  stating  or 
inferring  that  if  the  defendant  Phillip  Himmelfarb 
was  innocent,  why  wasn't  such  witness  called  by 
defendant  Phillip  Himmelfarb  to  establish  such 
innocence,  and  in  rhetorically  demanding,  with  re- 
spect to  another  witness  called  by  the  prosecution, 
why  such  witness  was  not  called  by  said  defendant 
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and  put  on  the  stand  to  testify  respecting  matters 
within  the  knowledge  of  such  witness  and  to  cor- 
roborate defendant  Phillip  Himmelfarb,  if  corrobo- 
ration existed;  all  of  which  said  statements  were 
highly  prejudicial  to  defendant  Phillip  Himmel- 
farb, and  deprived  him  of  a  fair  trial; 

13.  That  the  Court  erred  in  instructing  the  jury 
as  to  the  law  of  this  case; 

14.  That  the  Court  erred  in  the  giving  of  in- 
structions requested  by  the  prosecution  and  ex- 
cepted to  by  the  defendant,  and  in  refusing 
instructions  requested  by  the  defendant  Phillip 
Himmelfarb ; 

15.  That  the  Court  erred  in  denying  the  motion 
of  defendant  Phillip  Himmelfarb  to  dismiss  the 
indictment ; 

16.  That  the  Court  erred  in  failing  to  grant  in 
full  the  motion  of  defendant  Phillip  Himmelfarb 
for  a  Bill  of  Particulars; 

17.  That  the  Court  erred  in  overruling  the 
various  objections  made  by  and  on  behalf  of  the 
defendant  Phillip  Himmelfarb  to  the  various  ques- 
tions propounded  by  plaintiff's  attorney  to  the  vari- 
ous witnesses  who  testified  herein,  which  questions, 
objections  and  rulings  will  be  specifically  desig- 
nated and  set  forth  in  the  Brief  to  be  filed  by  and 
on  behalf  of  appellant  herein; 

18.  That  the  Court  erred  in  failing  to  instruct 
the  jury  as  to  Section  145a  of  the  Internal  Revenue 
Code  and  the  law  governing  the  offense  in  said 
section  set  forth,  to  wit:  a  misdemeanor  embraced 
within  the  charge  set  forth  in  the  indictment,  but 
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constituting  a  lesser  offense  than  the  offense  set 
forth  in  Section  145b  of  the  Internal  Revenue 
Code — a  felony; 

19.  That  the  Defendant  Phillip  Himmelfarh  was 
deprived  of  a  fair  trial  and  was  prejudiced  as  the 
result  of  a  subpoena  duces  tecum  being  served  dur- 
ing the  course  of  the  trial  and  in  the  presence  of 
the  jury,  upon  his  co-defendant  Sam  Ormont,  by 
a  marshal  of  the  United  States  Marshal's  office;  and 

20.  That  the  Assistant  United  States  Attorney 
was  guilty  of  misconduct  in  that  during  the  course 
of  the  trial  and  in  the  presence  of  the  jury,  he 
caused  appellant's  co-defendant,  Sam  Ormont,  to 
be  served  with  a  subpoena  duces  tecum  by  a  mar- 
shal of  the  United  States  Marshal's  office. 

Dated,  at  Los  Angeles,  California,  this  15th  day 
of  September,  1947. 

Respectfully  submitted, 
/s/  WILLIAM  KATZ, 

Attorney   for  Appellant, 
PhillijD  Himmelfarh. 

Service  of  the  within  and  receipt  of  a  copy 
thereof  is  hereby  acknowledged,  this  17th  day  of 
September,  1947. 

JAMES  M.  CARTER, 

United   States  Attorney,  and 
WILLIAM  STRONG, 

Assistant  United  States 
Attorney. 
By  /s/  WILLIAM  STRONG, 

Attorneys  for  Respondent. 
[nEodrsed]  :     Filed  Sept.  23,  1947. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11662 

PHILLIP  HIMMELFARB, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee, 
And 

No.  11666 

SAM  ORMONT, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  DISPENSING  WITH  PRINTING 
OF  ORIGINAL  EXHIBITS 

Good  cause  therefor  appearing,  It  Is  Ordered 
that  none  of  the  original  exhibits  filed  with  the 
clerk  of  this  Court  in  above  causes  need  be  printed 
within  the  printed  transcript  of  record,  but  will  be 
considered  by  this  Court  in  their  original  form. 
FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 
Dated :  San  Francisco,  Calif.,  October  30,  1947. 

[Endorsed] :     Filed  October  31,  1947. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  19138 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

SAM  ORMONT  and  PHILLIP  HIMMELPARB, 

Defendants. 

DESIGNATION  OF  RECORD  ON  APPEAL 
AND  STATEMENT  OF  POINTS  ON  AP- 
PEAL BY  DEFENDANT  SAM  ORMONT 

To  the  Plaintiff  in  the  Above-Entitled  Case,  and 
to   the   Honorable   James   M.    Carter,    United 
States  Attorney,  Howard  B.   Calverly,   Chief, 
Criminal  Division,  Assistant  United  States  At- 
torney, and  William  Strong,  Assistant  United 
:  States  Attorney,  Attorneys  for  Plaintiff,  and 
to  the  Clerk  of  the  Court: 
Please  Take  Notice  that  the  defendant  Sam  Or- 
mont, having  on  the  24th  day  of  June,  1947,  filed 
his  Notice  of  Appeal  from  the  judgment  made  and 
entered  and  the  sentence  imposed  on  June  16,  1947, 
and  the  order  made  and  entered  on  June  16,  1947, 
denying  said  defendant's  motion  for  judgment  of 
acquittal  notwithstanding  the  verdict,  and  motion, 
in  the  alternative,  for  a  new  trial,  said  defendant 
hereby    designates   the    following   portions    of   the 
record,  proceedings,  and  evidence,  to  be  contained 
in  the  record  on  appeal: 
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The  points  on  which  this  defendant  and  appel- 
lant Sam  Ormont  intends  to  rely  on  appeal  are: 

1.  That  the  Court  erred  in  refusing  to  grant 
defendant  Sam  Ormont 's  motion  to  dismiss  Count  1 
of  the  indictment ; 

2.  That  the  Court  erred  in  refusing  to  grant 
defendant  Sam  Ormont 's  motion  to  dismiss  Count  2 
of  the  indictment; 

3.  That  the  Court  erred  in  refusing  to  grant 
defendant  Sam  Ormont 's  motion  to  dismiss  Count  3 
of  the  indictment; 

4.  That  the  Court  erred  in  refusing  to  grant 
defendant  Sam  Ormont 's  motion  to  dismiss  Count  4 
of  the  indictment; 

5.  That  the  Court  erred  in  refusing  to  grant 
those  portions  of  this  defendant's  motion  for  a  Bill 
of  Particulars  which  portions  were  by  the  Court 
denied ; 

6.  That  the  defendant  was  taken  by  surprise  be- 
cause of  the  refusal  of  the  Court  to  grant  his  mo- 
tion for  a  Bill  of  Particulars  in  full; 

7.  That  the  Court  erred  in  refusing  to  continue 
said  case  and  direct  a  further  Bill  of  Particulars  at 
the  time  the  case  w-as  called  for  trial  on  May  21, 
1947; 

8.  That  the  Court  erred  in  denying  this  defend- 
ant's motion  made  on  the  21st  day  of  May,  1947,  to 
suppress  all  evidence  as  against  this  defendant; 

9.  That  the  Court  erred  in  dismissing  without 
the  consent  of  this  defendant  the  first  juiy  impan- 
eled and  sworn  in  this  court  and  cause  to  try  this 
defendant,  which  jury  w^as  impaneled  and  sworn  on 


1638         Phillip  Himmelfarh,  Sam  Ormont 

the  21st  day  of  May,  1947,  and  which  jury  was  by 
the  Court  dismissed  and  discharged  on  the  22nd 
day  of  May,  1947,  without  the  consent  of  this  de- 
fendant ; 

10.  That  the  Court  erred  in  denying  this  defend- 
ant's motion  to  dismiss  said  indictment  and  case  and 
to  enter  his  plea  of  once  in  jeopardy  based  upon 
the  record  in  the  case  and  the  Minutes  of  the  Court 
showing  that  a  jury  had  been  duly  impaneled  and 
sworn  to  try  the  defendant  and  was  then  discharged, 
which  motion  was  made  and  denied  on  the  23rd  day 
of  May,  1947. 

11..  That  the  Court  erred  in  denying  the  motion 
of  this  defendant,  made  on  the  23rd  day  of  May, 
1947,  for  immunity  of  this  defendant  against  prose- 
cution in  this  case  on  the  ground  that  said  defend- 
ant theretofore,  and  before  the  voting  and  rendi- 
tion of  the  indictment  herein,  had  been  subpoenaed 
before  the  Grand  Jury  of  said  court  and  compelled 
to  give  evidence  before  said  Grand  Jury  against 
himself,  and  that  he  had  not  previously  thereto 
l^eeii  advised  of  his  constitutional  rights  to  counsel 
nor  of  his  constitutional  rights  to  refuse  to  answer 
any  questions  or  give  any  testimony,  or  that  any 
testimony  ho  might  give  would  be  used  against 
him. 

12.  That  the  Court  erred  in  overruling  defend- 
ant's objection  to  the  introduction  in  evidence  of 
Exhibits  1  through  5,  inclusive,  and  also  this  de- 
fendant's objection,  immediately  following  the  offer 
of  said  exhibits,  to  the  introduction  of  any  evi- 
dence; 
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13.  Tliat  the  Couit  erred  in  holding,  as  against 
this  defendant's  motion  to  suppress  all  evidence  and 
to  require  the  plaintiff  to  furnish  a  Bill  of  Par- 
ticulars and  to  dismiss  the  indictment,  [272]  that 
said  matters  had  previously  been  ruled  on  by  an- 
other judge,  and  therefore  that  such  ])revious  rul- 
ing was  the  law  of  the  case ; 

14.  That  the  Court  erred  in  overruling  this  de- 
fendant's objection  to  the  introduction  of  any  evi- 
dence not  embraced  within  the  opening  statement 
of  the  United  States  Attorney  as  to  what  they  in- 
tended to  i)rove,  and  particularly  as  to  any  evidence 
pertaining  to  the  withholding  of  any  information 
from  the  Grovernment  officers,  or  failure  to  disclose 
the  sources  of  income,  or  any  evidence  of  any  mat- 
ter not  covered  by  the  United  States  Attorney's 
opening  statement; 

15.  That  the  Court  erred  in  overruling  defend- 
ant's objection  to  the  introduction  of  Exhibit  3; 

16.  That  the  Court  erred  in  allowing  any  of  the 
evidence  in  this  case  to  be  introduced  under  Count 
1  of  said  indictment  upon  the  ground  that  there 
was  no  proper  foundation  therefor,  in  that  the  Gov- 
ernment never  established  the  filing  by  this  defend- 
ant of  the  alleged  ''Income  and  Victory  Tax  report" 
for  the  year  1944,  as  alleged  in  Count  1  of  said  in- 
dictment, but  in  variance  therewith  allowed  the 
prosecution  to  introduce  a  totally  different  instru- 
ment and  allowed  the  jury  to  determine  the  case  on 
such  totally  different  instrument,  to  Avit,  upon  an 
Income  Tax  return  for  the  year  1944.  which  was 
not  a  part  of  the  charge  in  said  Count  of  said  indict- 
ment. 
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17.  That  the  Court  erred  in  allowing  any  evi- 
dence to  ho  introduced  as  against  this  defendant, 
under  Count  1,  pertaining  to  said  Exhibit  3 ; 

18.  That  the  Court  erred  in  denying  this  defend- 
ant's motion  for  acquittal  on  Count  1  at  the  close 
of  the  prosecution's  evidence; 

19.  That  the  Court  erred  in  denying  this  de- 
fendant's motion  for  acquittal  on  Count  1  at  the 
clovse  of  all  of  the  evidence; 

20.  That  the  Court  erred  in  refusing  to  instruct 
the  jury  to  acquit  the  defendant  Sam  Ormont  on 
Count  1; 

21.  That  the  Court  erred  in  denying  this  de- 
fendant's motion  to  strike  out  all  the  evidence  per- 
taining to  the  years  1942  and  1943,  and  as  to  Counts 
2,  3  and  4,  made  after  said  Court  had  acquitted  said 
defendant  on  said  Counts  2,  3  and  4. 

22.  That  the  Court  erred  in  submitting  to  the 
jury  all  of  the  evidence  in  said  case,  and  particu- 
larly that  portion  of  the  evidence  in  said  case  per- 
taining to  the  alleged  offenses  in  Counts  2,  3  and  4 
of  said  indictment,  for  the  reason  that  said  evidence 
was  not  pertinent  to  any  issues  in  Count  1  of  said 
indictment  after  this  defendant  had  been  acquitted 
on  said  Counts  2,  3  and  4,  and  it  was  prejudicial 
error  and  created  a  confusion  in  the  minds  of  the 
jurors  to  submit  said  evidence  to  said  jury. 

23.  That  the  Court  erred  in  instructing  the  jury 
that  they  could  take  into  consideration,  under  Count 
1,  evidence  that  was  introduced  under  Counts  2, 
3  and  4,  for  the  purpose  of  determining  wilfulness 
or  intention. 
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24.  That  the  Court  erred  in  instructing  the  jury 
as  to  the  hiw  <^f  this  case,  and  particularly  in  refus- 
ing to  give  the  instructions  requested  by  this  de- 
fendant. 

25.  That  the  evidence  in  this  case  did  not  estab- 
lish beyond  a  reasonable  doubt  the  guilt  of  this  de- 
fendant under  Count  1. 

26.  That  the  evidence  established  and  disclosed 
that  the  verdict  and  judgment  made  and  entered 
against  defendant  Sam  Ormont  are  contrary  to  law. 

27.  That  the  verdict  made  and  entered  against 
this  defendant  is  contrary  to  the  evidence. 

28.  That  the  judgment  entered  against  this  de- 
fendant is  contrary  to  the  evidence  and  to  the  law. 

29.  That  the  evidence  against  this  defendant  is 
manifestly  insufficient  to  support  the  verdict  of 
the  jury. 

30.  That  the  evidence  against  this  defendant  is 
wholly  insufficient  to  show  the  guilt  of  this  defend- 
ant beyond  a  reasonable  doubt. 

31.  That  the  evidence  is  wholly  insufficient 
against  this  defendant  to  show  beyond  a  reasonable 
doubt  that  said  defendant  wilfully  committed  any 
acts  charged  in  Count  1  of  the  indictment. 

32.  That  the  Court  erred  in  denying  the  motion 
of  defendant  Sam  Ormont  for  an  acquittal  not- 
withstanding the  verdict  of  the  jury,  and  in  deny- 
ing the  motion  of  this  defendant,  made  in  the  alter- 
native, for  a  new  trial. 
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33.  That  the  Court  erred  in  admitting  privi- 
leged communications  between  this  defendant  and 
his  attornej^,  to  wit.  Exhibits  51-A,  51-B  and  51-C. 

34.  That  the  Court  erred  in  giving  instructions 
requested  b}^  the  prosecution  and  excepted  to  by 
this  defendant,  and  in  refusing  instructions  re- 
quested hy  this  defendant,  and  in  refusing  instruc- 
tions requested  by  his  co-defendant  Phillip  Him- 
melfarb. 

35.  That  the  Court  erred  in  refusing  to  acquit 
this  defendant,  by  reason  of  the  fact  that  the  evi- 
dence indicated  that  the  defendant  cooperated  with 
the  Treasury  Department,  and  that  the  policy  of 
the  Treasury  Department  has  been  since  1932  or 
thereabouts  and  to  the  present  date  that  it  would 
not  recommend  anyone  for  prosecution  who  coop- 
erated with  the  Internal  Revenue  Department,  and 
that  without  the  evidence  furnished  by  the  defend- 
ant the  Treasury  Department  would  not  have  had 
any  facts  upon  which  to  base  an  indictment  against 
said  defendant. 

36.  That  the  Court  erred  in  refusing  to  strike  all 
the  evidence  and  conversations  of  the  Government 
witnesses,  Eustice,  Burcher  and  Phoebus  on  the 
ground  that  said  evidence  and  conversations,  made 
to  said  witnesses  or  secured  by  said  Avitnesses,  were 
so  made  to  said  witnesses  or  secured  by  said  wit- 
nesses by  promises  of  immunity,  fear  or  threats 
made  by  said  witnesses  against  said  defendant. 
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?>7.  Tliat  tlic  Court  erred  in  permitting  the  wit- 
ness Eustice  to  testify  to  matters  of  hearsay  and 
to  base  hearsa.y  evidence  upon  hearsay  and  opinion 
evidence  upon  liearsay  evidence. 

38.  ^rhat  the  Court  erred  in  permitting  the  wit- 
ness Maliii  to  testify  over  the  objection  of  this  de- 
fendant, 0)1  the  ground  that  said  testimony  was 
privileged. 

39.  I^hat  the  Assistant  United  States  District 
Attorney  was  guilty  of  misconduct  in  that  during 
the  course  of  the  trial  and  in  the  presence  of  the 
jury  he  caused  the  defendant  Sam  Ormont  to  be 
served  with  a  subpoena  duces  tecum  by  a  Marshal 
of  the  United  States  Marshal's  Office. 

40.  That  the  Assistant  United  States  District 
Attorney  was  guilty  of  misconduct  in  that  in  his 
closing  argument  he  made  repeated  references  to 
other  alleged  crimes  and  offenses  ])y  repeatedly 
stating  to  the  jury  that  the  source  of  the  income 
upon  which  said  defendant  attempted  to  evade  in- 
come taxes  was  overcharges,  side  payments  and 
extra  payments  received  in  connection  with  the  sale 
of  meats,  wdthout  any  showing  in  the  evidence  that 
said  alleged  overcharges,  side  payments  or  extra 
paj^ments  were  in  truth  and  in  fact  unlawful. 

41.  That  the  Assistant  United  States  District 
Attorney  was  guilty  of  misconduct  in  that  he  stated 
to  the  jury  that  a  witness  who  w^as  not  called  by  the 
defense  was  accessible  and  available  to  the  defend- 
ant, but  that  said  defendant  did  not  call  such  wit- 
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ness,  and  stated  or  im})lied  the  question  that  if  de- 
fendant was  innocent  why  was  not  such  witness 
called  to  establish  such  innocence?  All  of  which 
said  statements  were  highly  prejudicial  to  defend- 
ant and  deprived  him  of  a  fair  trial. 

Dated  at  Los  Angeles,  California,  this  26th  day  of 
June,  1947. 

BENJAMIN  F.  KOSDON  and 
DALY  B.  ROBNETT, 

By  BENJAMIN  F.  KOSDON, 

Attorneys  for  Defendant 
Sam  Ormont. 

Received  copy  of  the  within  Designation  of  Rec- 
ord on  Appeal,  Statement  of  Points  on  Appeal  by 
defendant  Sam  Ormont,  this  26th  day  of  June,  1947. 

/s/  JAMES  M.  CARTER, 
U.  S.  Attorney. 

By  /s/  VELOVIS  BARKIS, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  June  26,  1947. 
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No.  11662. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Phillip  Himmelfarb, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S   OPENING  BRIEF. 


Introductory  Statement. 

To  the  Honorable  Ninth  Circuit  Court  of  Appeals  of  the 
United  States  of  America: 

Appellant  Phillip  Himmelfarb,  who  throughout  this 
brief  will  be  referred  to  as  appellant,  and  one  Sam  Or- 
mont  were  jointly  indicted  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  Southern 
Division,  on  January  22,  1947,  for  allegedly  attempting 
to  evade  the  payment  of  income  tax  in  violation  of  Section 
145(b),  I.  R.  C,  26  U.  S.  C.  A.,  145(b)  [Tr.  p.  2]. 
Appellant  was  named  in  two  counts  of  the  indictment, 
namely,  Count  One  [Tr.  p.  2],  in  which  he  and  Sam 
Ormont  were  jointly  charged  with  attempting  to  evade 
the  payment  of  income  tax  allegedly  due  and  owing  by 
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Sam  Ormont  for  the  calendar  year  1944  and,  Count  Two 
[Tr.  p.  3],  in  which  appellant  and  Sam  Ormont  were 
jointly  charged  with  attempting  to  evade  the  payment  of 
income  tax  allegedly  due  and  owing  by  appellant  for  the 
calendar  year  1944.  Appellant  interposed  a  plea  of  not 
guilty  to  both  Counts  I  and  II  of  said  indictment. 

During  the  course  of  the  trial  and  at  the  close  of  the 
prosecution's  case,  appellant  was  acquitted  of  the  charge  in 
Count  I  of  the  indictment  |Tr.  pp.  1225;  1232].  This 
appeal  is  from  the  judgment  entered  upon  the  verdict  of 
the  jury,  finding  appellant  guilty  of  the  offense  charged  in 
Count  II  of  the  indictment. 

The  decidedly  major  portion  of  the  testimony  and  ex- 
hibits in  this  case  were  admitted  solely  against  appellant's 
co-defendant,  Sam  Ormont,  and  only  a  minor  part  of  the 
testimony  and  exhibits  were  admitted  against  appellant. 
Among  the  major  points  raised  by  appellant  on  this  appeal 
is  the  fact  that  the  evidence  against  appellant  is  manifestly 
insufficient  to  support  the  verdict  of  the  jury  and  the  judg- 
ment entered  thereon.  It  is,  therefore,  a  necessary  pre- 
requisite to  the  proper  determination  of  this  appeal  that 
the  testimony  and  exhibits  admitted  against  and  received 
on  behalf  of  appellant  be  delineated  from  the  entire  record. 

Preliminarily,  however,  it  should  be  noted  that  at  the 
very  outset  of  the  trial  of  this  case,  it  was  stipulated  and 
agreed,  at  the  suggestion  of  the  trial  court,  that  any  mo- 
tion, objection  or  stipulation  made  by  either  defendant  be 
deemed  made  on  behalf  of  both  defendants,  unless  such 
motion,  objection  or  stipulation  is  specifically  disclaimed 
[Tr.  pp.  240-241]  ;  and  it  was  understood  and  agreed  by 
and  between  the  Court,  counsel  for  the  government,  and 
counsel  for  the  respective  defendants,  throughout  the  trial 
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of  this  case  from  its  very  commencement,  that  all  evidence 
offered  by  the  government  is  offered  and  received  against 
defendant  Sam  Ormont  only,  unless  government  counsel 
avowed  or  indicated  that  the  evidence  is  offered  against 
appellant  or  against  both  defendants*  [Tr.  pp.  347,  348, 
355,  372,  378,  379,  380,  390,  448,  450,  451,  545,  602, 
872,  968,  1044,  1080,  1081,  1086,  1100,  1143,  1144]. 


♦Illustrative  of  the  agreement  and  understanding  had  throughout 
the  trial  are  the  following  excerpts  from  the  transcripts,  indicative 
of  the  tenor  thereof : 

Tr.  p.  355: 

"Mr.  Katz :  If  the  court  please,  with  respect  to  the  defend- 
ant Himmelfarb,  to  avoid  making  the  objection  to  each  question 
as  it  is  made,  I  think  some  stipulation  will  probably  expedite 
the  matter.     I  don't  want  to  have  to  do  that. 

The  Court:  If  it  will  be  deemed  that  you  have  made  the 
objection  to  all  of  the  questions  asked  by  government  counsel 
without  repeating  it,  and  the  same  ruling  made  that  I  have 
made  so  far  on  these  objections,  unless  government  counsel 
avows  that  the  evidence  ofifered  is  offered  also  against  Him- 
melfarb. 

Mr.  Katz :     Thank  you,  Your  Honor." 

Tr.  pp.  378,  379: 

"Mr.  Strong:  Will  counsel  stipulate  that  we  can  use  this 
photostat  in  lieu  of  the  original  card,  that  is.  Government's 
Exhibit  25  for  identification,  the  signature  card? 

Mr.  Robnett:     Yes. 

The  Court:     What  is  it? 

Mr.  Katz  :  That  is  a  matter  I  am  not  concerned  with,  but 
it  is  still  my  understanding  that  until  such  time  as  you  indi- 
cate that  you  are  proceeding  against  the  defendant  Himmelfarb, 
you  are  proceeding  against  the  defendant  Sam  Ormont. 

Mr.  Strong:     Yes." 

Tr.  p.  448: 

"Mr.  Katz :  That  is  objected  to.  if  the  Court  please,  on 
behalf  of  the  defendant  Himmelfarb.  as  not  binding  upon  him 
in  any  way.  and  hearsay  as  to  him. 

The  Court :  The  objection  will  be  sustained.  I  take  it.  it 
will  not  be  necessary  at  each  session  of  the  court  to  renew  the 


Jurisdiction. 

The  jurisdiction  of  the  lower  court  was  founded  upon 
Judicial  Code,  Section  24,  as  amended,  28  U.  S.  C.  A., 
Section  41,  subdivision  2,  and  the  jurisdiction  of  this  court 
is  founded  upon  Judicial  Code,  Section  128,  as  amended, 
28  U.  S.  C.  A.,  Section  225,  subdivision  a. 

understanding  had  by  counsel,  that  this  is  offered  only  presently 
as  against  the  defendant  Ormont? 

Mr.  Strong :  At  the  present  time  the  understanding  is  the 
same. 

The  Court :     Very  well." 

Tr.  p.  450: 

"Mr.  Katz :  Objected  to,  if  the  Court  please,  as  to  that 
question,  in  so  far  as  the  defendant  Himmelfarb  is  concerned — 

Mr.  Strong:  We  have  agreed  as  to  each  question.  I  have 
not  mentioned  his  name. 

The  Court:  The  objection  will  be  sustained.  The  jury  will 
receive  this  evidence  as  against  the  defendant  Ormont  only,  and 
disregard  it  as  to  the  defendant  Himmelfarb. 

The  Witness :     On  a  calendar  year  basis. 

The  Court :  It  will  be  assumed  that  objection  will  be  made 
to  each  question,  and  the  same  ruling  made,  as  to  each  one, 
unless  the  prosecutor  avows  that  it  is  offered  for  connecting 
the  defendant  Himmelfarb,  or  it  is  obvious  from  the  question 
that  it  applies  to  the  defendant  Himmelfarb." 

Tr.  p.  1086: 

"Q.  (By  Mr.  Strong)  :  You  were  asked  concerning  some 
invoices  which  you  said  you  took.  I  will  now  show  you  in- 
voices in  evidence  which  are  marked  Government's  Exhibits 
38  and  39  and  ask  you  if  you  took  any  one  of  these  invoices. 

Mr.  Katz:  If  the  Court  please,  I  presume  now  we  are 
reverting  back  to  where  the  understanding  is  that  the  objection 
has  been  made  and  the  same  ruling  with  respect  to  further 
questions  asked  by  Mr.  Strong. 

Mr.  Strong :  At  the  present  time  I  am  not  applying  it  to 
the  defendant  Himmelfarb. 

The  Court :     Very  well. 

Mr.  Katz :  He  tells  me  when  he  is  not  but  I  can  never  tell 
when  he  is. 

The  Court:     He  is  not  except  when  he  says  he  is. 

Mr.  Strong :     That  is  right,  Your  Honor." 
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Statement  of  Facts. 

Appellant,  on  March  14,  1945,  filed  with  the  Collector 
of  Internal  Revenue  at  Los  Angeles,  California,  an  in- 
come tax  return  for  the  calendar  year  1944,  showing  his 
net  taxable  income  for  that  year,  computed  on  the  com- 
munity property  basis,  to  be  $4,111.74,  and  the  tax  thereon 
to  be  $656.00  [Ex.  4,  rec'd  in  evid.,  Tr.  p.  345].  On  the 
same  day,  Ruth  Himmelfarb,  appellant's  wife,  filed  an  in- 
come tax  return  with  the  same  Collector  and  for  the  same 
calendar  year  showing  her  net  taxable  income  for  the 
calendar  year  1944,  computed  on  the  community  property 
basis,  to  be  $4,611.74,  and  the  tax  thereon  to  be  $766.00 
[Ex.  5,  rec'd  in  evid.,  Tr.  p.  345].  The  amounts  of  in- 
come shown  as  due  on  the  respective  returns  of  appel- 
lant and  his  wife  were  paid  by  them  [Tr.  p.  363]. 

On  May  24,  1945,  there  was  filed  with  the  Collector  of 
Internal  Revenue  at  Los  Angeles,  California,  an  Informa- 
tion Return  by  Sam  Ormont  and  appellant,  as  joint  ven- 
turers, for  the  fiscal  period  May  1,  1944  to  April  30, 
1945,  disclosing  a  net  income  of  $71,388.84  for  that  fiscal 
period,  and  the  distribution  thereof  to  Sam  Ormont  and 
appellant  equally,  to-wit:  $35,694.42  [Ex.  6,  rec'd  in 
evid.,  Tr.  p.  383]. 

Hugh  R.  Pingree,  a  government  witness,  is  the  mana- 
ger of  the  Bank  of  America,  First  and  Chicago  branch, 
Los  Angeles.  Pursuant  to  subpoena,  he  brought  certain 
records  of  that  bank,  disclosing  that  appellant  opened  a 
commercial  account  on  March  14,  1942  [Tr.  pp.  380, 
383,  559].  Exhibit  32  [rec'd  in  evid.,  Tr.  p.  386]  is  a 
photostatic  copy  of  that  signature  card  [Tr.  p.  383].  An 
application  was  made  for  the  issuance  of  a  cashier's  check 
by    the    bank    to    Acme    Meat    Co.,    in    the    amount    of 


$3,150.00,  and  Exhibit  34  [rec'd  in  evid.,  Tr.  p.  386],  is 
a  photostatic  copy  of  such  appHcation  [Tr.  p.  385].  Ex- 
hibit 35  [rec'd  in  evid.,  Tr.  p.  386]  is  a  photostatic  copy 
of  the  cashier's  check  issued  pursuant  to  such  appHcation 
[Tr.  p.  385].  Exhibit  36A  [rec'd  in  evid.,  Tr.  p.  386,  p. 
557],  are  copies  of  ledger  sheets  for  that  account  for  the 
period  December  24,  1943  to  March  15,  1945  [Tr.  p.  386, 
p.  557]. 

Ernest  Link,  a  witness  for  the  government,  is  acquainted 
with  appellant,  having  known  him  since  1944  [Tr.  p. 
3.93].  He  saw  appellant  performing  work  on  the  prem- 
ises of  Acme  Meat  Co.,  during  1944  and  1945,  and  ob- 
served appellant  make  out  invoices  to  customers  of  Acme 
Meat  Co.,  compute  the  amount  due  from  the  customers, 
and  compute  the  weight  of  the  bill  with  the  figure  3, 
which  amount  he  entered  on  a  list  kept  in  a  drawer  of  a 
desk  in  the  office  of  the  Acme  Meat  Co.  [Tr.  pp.  429, 
430].  Mr.  Link  also  saw  appellant  selling  beef  and  other 
cuts  to  the  trade  [Tr.  p.  431].  Mr.  Link  did  not  make 
out  the  payroll  checks,  but  did  audit  and  check  them 
against  the  books.  There  were  payroll  checks  to  appellant 
[Tr.  p.  433].  He  at  one  time  examined  the  list  on  which 
he  had  seen  appellant  make  entries,  observed  that  it  con- 
tained names  of  customers  and  amounts  opposite  such 
names,  some  of  which  were  written  in  the  handwriting 
of  appellant  and  some  in  the  handwriting  of  Sam  Or- 
mont;  some  were  marked  paid  and  crossed  out,  but  he 
never  saw  appellant  receive  any  money  in  connection  with 
that  list.  Mr.  Link  did  not  record  any  amounts  appear- 
ing on  the  list  in  the  books  and  records  of  the  Acme  Meat 
Co.  [Tr.  pp.  434-435]. 
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The  profits  from  the  Acme  Meat  Co.  for  the  year  1944 
were  credited  to  the  account  of  Sam  Ormont  on  the  books 
and  records  of  Acme  Meat  Co.  [Tr.  p.  436]. 

J.  Bryant  Eustice,  a  government  witness,  is  acquainted 
with  appellant,  having  first  become  acquainted  with  him 
about  November  8,  1945,  in  connection  with  the  perform- 
ance of  his  official  duties  as  an  agent  for  the  Bureau  of 
Internal  Revenue.  Mr.  Eustice  was  assigned  to  conduct 
an  investigation  of  the  1942,  1943  and  1944  income  tax 
returns  of  both  Sam  Ormont  and  the  appellant  [Tr.  p. 
507]. 

At  the  time  Mr.  Eustice  made  his  investigation,  he  had 
in  his  possession  the  original  of  Exhibit  4,  the  photostatic 
copy  of  the  1944  income  tax  return  of  appellant,  and  the 
original  of  Exhibit  5,  the  photostatic  copy  of  the  1944 
income  tax  return  of  Ruth  Himmelfarb  [Tr.  p.  510]. 

He  had  not  examined  Exhibit  Z2,  which  is  the  signa- 
ture card  of  the  commercial  account  of  appellant  in  the 
Bank  of  America,  or  Exhibit  ZZ,  for  identification,  the 
photostatic  copy  of  a  deposit  slip  of  appellant,  or  Exhibit 
34,  the  application  signed  by  Ruth  Himmelfarb  for  a 
cashier's  check,  in  the  amount  of  $3,150.00,  made  payable 
to  Acme  Meat  Co.   [Tr.  pp.  515-516]. 

Mr.  Eustice  examined  the  books  and  records  of  the 
Acme  Meat  Co.  in  the  office  of  that  company,  in  connec- 
tion with  his  investigation  into  the  income  tax  return  of 
appellant  for  the  year  1944  [Tr.  pp.  517-518],  and  made 
a  transcript  of  certain  accounts  therefrom,  which  are  a 
part  of  his  work  papers   [Tr.  p.  519]. 

Mr.  Eustice.  about  the  middle  of  November,  discussed 
with   appellant   his    status   with   reference    to    the   x\cme 


Meat  Co.,  at  which  time  Mr.  Phoebus  was  present.  Mr. 
Eustice  believes  he  had  other  discussions  respecting  ap- 
pellant's relationship  thereto  prior  to  that  date  [Tr.  pp. 
887-888]. 

The  examination  of  the  books  and  records  of  Acme 
Meat  Co.  was  made  about  the  latter  part  of  November, 
1944  [Tr.  p.  950].  On  the  first  occasion  that  he  exam- 
ined those  books  and  records  with  reference  to  the  income 
of  appellant  for  the  year  1944,  Mr.  Phoebus  was  present 
[Tr.  p.  951]. 

On  that  occasion  Mr.  Eustice  did  not  make  a  copy  of 
the  entries  of  the  records  of  the  Acme  Meat  Co.  with 
reference  to  any  money  paid  to  or  by  appellant  for  the 
year  1944,  but  did  make  such  copy  about  four  weeks 
later.  After  Mr.  Eustice  first  visited  the  Acme  Meat  Co. 
the  books  were  always  available  to  him  and  he  just  went 
into  the  office  and  went  to  work  on  the  books  [Tr.  pp. 
951-952]. 

Mr.  Eustice  did  not  have  the  books  and  records  at  the 
time  of  trial,  and  last  saw  them  at  the  ofiice  of  the  Acme 
Meat  Co.  [Tr.  p.  953]. 

On  the  basis  of  the  investigation,  Mr.  Eustice  made  a 
determination  as  to  whether  there  was  any  additional  in- 
come of  appellant  for  the  year  1944  over  and  above  that 
reported  in  the  income  tax  return  of  appellant  for  that 
year  [Tr.  pp.  953-954]. 

Samuel  J.  Phoebus,  a  witness  for  the  government,  is  a 
special  agent  with  the  Bureau  of  Internal  Revenue,  who 
investigated  the  tax  return  of  the  appellant  for  the  year 
1944,  to  determine  whether  or  not  he  had  paid  the  proper 
tax  [Tr.  p.  884]. 


The  first  time  he  met  appellant  was  on  May  18,  1945, 
at  the  plant  of  the  Acme  Meat  Co.,  when  he  spoke  to  him 
in  connection  with  such  investigation. 

Mr.  Phoebus  could  not  clearly  recall  whether  or  not  he 
told  appellant  who  he  was,  or  showed  appellant  his  iden- 
tification. He  had  previously  identified  himself  to  other 
people  there  in  the  plant,  but  not  to  appellant,  and  Mr. 
Phoebus  cannot  say  that  he  did  at  any  time  tell  appellant 
who  he  was  [Tr.  pp.  885-886]. 

Mr.  Phoebus  was  present  in  November,  1945,  when  he 
and  Mr.  Eustice  discussed  the  matter  with  appellant,  and 
on  that  occasion  neither  Mr.  Phoebus  nor  Mr.  Eustice 
stated  to  appellant  that  any  statements  he  might  make  or 
disclosures  concerning  his  business  might  be  used  against 
him  in  a  criminal  prosecution   [Tr.  pp.  886-887]. 

David  L.  Gorgerty,  a  government  witness,  is  an  insur- 
ance broker.  He  had  previously  seen  Exhibits  No.  44 
[rec'd  in  evid.,  Tr.  p.  914]  and  No.  45  [rec'd  in  evid.,  Tr. 
p.  923].  Exhibit  44  is  the  insurance  policy  which  Mr. 
Gorgerty  caused  to  be  reissued  on  April  3,  1944,  in  lieu 
of  the  policy  that  had  previously  been  issued,  at  the  re- 
quest of  appellant  about  September  or  October,  1943. 
The  policy.  Exhibit  44,  was  issued  in  the  name  of  appel- 
lant, doing  business  as  Phillip's  Meat  Co.,  and  there- 
after, on  August  1,  1944,  the  beneficiary  was  changed  by 
endorsement  on  the  policy  [Tr.  pp.  909-912]. 

Sometime  in  July,  1944.  at  a  plant  appellant  was  oper- 
ating at  3301  East  Vernon  Avenue,  Mr,  Gorgerty  had  a 
discussion  with  appellant  respecting  the  change  of  bene- 
ficiary. Mr.  Ormont  was  present  at  such  conversation  and 
appellant  introduced  him  to  Mr.  Gorgerty,  as  his  partner, 
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and  informed  Mr.  Gorgerty  that  he  wanted  the  fire  insur- 
ance on  the  stock  changed  so  that  it  would  cover  Mr.  Or- 
mont  and  himself,  doing  business  as  Acme  Meat  Co. 
[Tr.  pp.  912-913]. 

Exhibit  44  is  a  true  and  correct  copy  of  the  original 
policy  in  the  hands  of  appellant  and  Sam  Ormont,  it 
having  been  delivered  to  them  [Tr.  p.  914]. 

Exhibit  45  consists  of  five  monthly  reports  of  values 
for  the  period  May  to  October,  1944,  inclusive,  on  which 
the  beneficiary  reports  each  month  the  amount  of  mer- 
chandise and  stock  on  hand,  for  the  purpose  of  computing 
the  premium  for  Exhibit  44,  which  is  a  monthly  reporting 
fire  insurance  policy  [Tr.  pp.  914-915]. 

Mr.  Gorgerty  is  acquainted  with  the  signature  of  ap- 
pellant, and  the  signature  on  Exhibit  45  is  the  signature  of 
appellant.  These  monthly  reports  were  made  out  by  Mr. 
Gorgerty,  the  information  appearing  thereon  having  been 
obtained  from  appellant.  Appellant  signed  the  reports  and 
they  were  sent  to  the  company  by  Mr.  Gorgerty  on  or 
about  the  date  each  bears  [Tr.  pp.  916-917]. 

The  endorsement  on  the  policy  to  transfer  it  to  Acme 
Meat  Co.  was  made  on  May  20,  1944,  and  the  conversa- 
tion with  appellant  was  had  in  May,  a  few  days  prior 
to  the  endorsement,  and  not  sometime  in  July,  as  previ- 
ously stated  [Tr.  pp.  919-920]. 

At  this  conversation  appellant  told  Mr.  Gorgerty  that  he 
wanted  the  policy  previously  issued  to  Phillip's  Meat  Co. 
transferred  to  the  Acme  Meat  Co.  Appellant  at  that  time 
told  Mr.  Gorgerty  that  he  and  Mr.  Ormont  were  partners, 
doing  business  as  the  Acme  Meat  Co.,  in  substantially  that 
language  [Tr.  pp.  925-926]. 
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The  typewritten  matter  that  appears  on  each  page  of 
Exhibit  45  was  typed  in  by  Mr.  Gorgerty,  or  by  someone 
in  the  office  of  Mr.  Gorgerty,  and  at  his  request.  The 
writing,  Acme  Meat  Co.,  that  appears  on  the  first  page  of 
Exhibit  45,  and  on  the  Hne  following  the  typed  name 
"Phillip  Himmelfarb,  dba,"  is  in  Mr.  Gorgerty 's  hand- 
writing. The  first  page  of  that  exhibit  was  signed  by  ap- 
pellant in  blank  and  delivered  to  Mr.  Gorgerty,  who  filled 
in  everything  which  appears  on  that  page.  The  second, 
and  all  subsequent  pages  of  Exhibit  45,  were  filled  in  and 
signed  by  Mr.  Gorgerty,  he  having  signed  the  name 
"Phillip  Himmelfarb"  thereto  [Tr.  pp.  929-931,  inch] 

The  figures  appearing  on  that  exhibit  were  either  tele- 
phoned to  Mr.  Gorgerty,  or  obtained  by  him  at  the  plant, 
and  Mr.  Gorgerty  at  his  office  filled  in  all  of  Exhibit  45, 
save  and  except  the  signature  on  the  first  page.  Appel- 
lant never  saw  the  last  four  or  five  sheets  that  constitute 
Exhibit  45,  and  when  appellant  signed  the  first  sheet  it 
was  blank.  Appellant  signed  enough  reports  in  blank  for 
a  twelve-month  period  [Tr.  pp.  931-932]. 

The  first  page  of  Exhibit  45  was  one  of  the  twelve  state- 
ments signed  in  blank  by  appellant  in  connection  with  the 
policy  issued  to  appellant  Phillip  Himmelfarb  doing  busi- 
ness as  Phillip's  Meat  Co.  This  first  page  was  the  only 
one  used  of  the  twelve  statements  signed  in  blank  by  appel- 
lant. Mr.  Gorgerty  did  not  use  the  remainder  of  the  twelve 
statements  signed  in  blank  because  of  the  transfer  of  the 
policy  to  Acme  Meat  Co.,  but  proceeded  to  sign  the  reports 
for  appellant  in  connection  with  the  transferred  policy 
[Tr.  pp.  932-933]. 

The  pages  comprising  Government's  Exhibit  45  are  the 
original  reports — not  carbon  copies  [Tr.  pp.  933-934], 
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A  week  or  so  after  the  first  conversation  heretofore 
alluded  to,  Mr.  Gorgerty  had  another  conversation  at  the 
plant  with  appellant,  at  which  Sam  Ormont  was  also  pres- 
ent. At  that  time  appellant  told  Mr.  Gorgerty  to  sign  ap- 
pellant's reports  and  send  them  in  because  they  were  too 
busy.  This  conversation  took  place  after  the  policy  was 
transferred  from  Phillip's  Meat  Co.  to  Acme  Meat  Co. 
[Tr.  pp.  935-937]. 

The  insurance  policy,  Exhibit  44,  is  a  true  copy  of  the 
original  except  that  the  underwriter  has  made  some  nota- 
tions on  it  which  are  not  included  on  the  original  policy 
and  the  words  "Sam  Ormont",  and  the  line  drawn  through 
Phillip's  Meat  Co.,  and  the  name  "Acme  Meat  Co.",  writ- 
ten in  pencil,  are  not  on  the  original  policy  [Tr.  pp.  941- 
943]. 

The  original  policy  was  never  delivered  to  them;  it  was 
the  rider  that  was  delivered  to  appellant  and  Ormont  when 
the  policy  was  transferred  to  Acme  Meat  Co.  The  rider 
was  handed  to  appellant   [Tr.  pp.  943-944]. 

William  S.  Malin,  a  witness  on  behalf  of  the  govern- 
ment, is  a  certified  public  accountant  and  has  been  since 
1928  [Tr.  p.  1091].  On  July  31,  1945,  he  sent  to  Don- 
ald Bircher  the  financial  statements.  Exhibits  50-A  and 
50-B,  dated  July  30,  1945.  He  saw  the  signature,  Phillip 
Himmelfarb,  afSxed  to  Exhibit  50-B  by  appellant  [Tr.  pp. 
1112-1116].  The  letter,  Exhibit  50-D  was  prepared  by 
Mr.  Malin,  signed  by  appellant,  and  sent  to  Mr.  Bircher 
by  Mr.  Mahn  [Tr.  pp.  1117-1118],  together  with  Exhibits 
50-A  and  50-B   [Tr.  p.  1122]. 

The  information  set  forth  on  Exhibit  50-B  was  ob- 
tained by  Mr.  Malin  from  appellant.  The  cash  on  hand  is 
the  amount  he  had  deposited  in  the  bank,  which  Mr.  Malin 
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obtained  from  bank  balances;  the  war  bonds  were  bonds 
at  cost;  the  four-family  flat  and  all  the  assets,  automobile, 
truck,  adding  machine,  came  from  appellant's  records;  the 
Acme  Meat  Co.  receivables  is  what  appellant  said  was  re- 
ceivable from  Acme  Meat,  which  Mr.  Malin  believes  was 
salaries  accrued,  and  the  small  items  were  what  appellant 
said  he  owed   |Tr.  pp.  1121-1122]. 

Mr.  Malin  prepared  the  original  return,  of  which  Ex- 
hibit 6  is  a  copy,  and  the  signature  on  the  last  page,  Wil- 
liam F.  Malin,  is  his — Mr.  Malin's  signature. 

The  information  "miscellaneous  enterprises"  inserted  in 
that  return,  was  obtained  by  Mr.  Malin  from  Mr.  Mir- 
man,  the  attorney  [Tr,  p.  1126J.  Item  12  on  the  front 
page  of  that  return,  "other  income — state  nature  and 
sources — miscellaneous  income,  $71,388.84",  was  likewise 
obtained  from  that  attorney  [Tr.  p.  1127].  The  informa- 
tion on  the  fourth  page  of  that  return,  "Phillip  Himmel- 
farb — 50%, — $35,694.42,"  is  according  to  the  statement 
of  appellant  that  they  divided  it  fifty-fifty  [Tr.  pp.  1127- 
1128]. 

The  information,  "joint  venture",  typed  in  on  the  fourth 
page  of  the  return  under  the  section  headed  "Questions" 
and  after  the  second  item  "Nature  of  organization  (part- 
nership, syndicate,  pool,  joint  venture,  etc.)"  was  obtained 
by  Mr.   Malin  from  appellant   [Tr.  pp.   1128-1129]. 

The  only  record  Mr.  Malin  saw  with  reference  to  the 
sums  shown  on  the  return,  "50  per  cent,  $35,694.42  to 
Sam  Ormont",  and  "50  j^er  cent,  $35,694.42  to  appellant." 
was  a  slip  of  paper  seen  by  Mr.  Malin  on  May  23  [Tr. 
pp.  1130-1131]. 

The  signatures  on  Exhibit  6  were  placed  on  the  return 
in  Mr.  Malin's  presence,  and  the  signature,  Phillip  Him- 
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melfarb  thereon,  was  signed  by  appellant   [Tr.  pp.   1132- 
1133]. 

Donald  Bircher,  a  government  witness,  is  and  for 
twenty  years  has  been  a  special  agent  in  the  Bureau  of 
Internal  Revenue. 

During  May,  1945,  he  was  assigned  to  conduct  an  in- 
vestigation of  the  income  tax  of  Sam  Ormont  and  appel- 
lant for  the  years  1942,  1943  and  1944  [Tr.  p.  1134]. 

Mr.  Bircher  had  previously  seen  Exhibits  50  A,  B  and 
D,  and  Exhibit  52.  These  exhibits  were  received  by  him 
by  mail  from  Mr.  Malin  in  the  envelope,  Exhibit  52.  Mr. 
Bircher  had  no  discussion  with  appellant  respecting  those 
documents   [Tr.  pp.  1152-1153]. 

On  May  24,  1945,  Mr.  Bircher  spoke  to  appellant  at 
the  Acme  Meat  Co.  plant,  told  him  what  he  w^as  doing, 
and  showed  him  his  credentials,  of  which  Exhibit  54  is 
a  copy  [Tr.  pp.  1169-1171]. 

The  government  having  rested  [Tr.  p.  1225],  and  a 
motion  for  acquittal  having  been  made  [Tr.  p.  1225]  and 
granted  as  to  Count  I,  but  denied  as  to  Count  II  [Tr.  p. 
1232],  appellant  proceeded  with  his  defense. 

Exhibit  GG  [rec'd  in  evid.  Tr.  p.  1265]  is  the  income 
tax  return  filed  by  appellant  for  the  year  1945,  and  Ex- 
hibit HH  [rec'd  in  evid.  Tr.  p.  1265],  is  the  income  tax 
return  for  the  calendar  year  1945,  filed  by  Ruth  Himmel- 
farb,  his  wife. 

Ralph  Kibbee,  a  witness  on  behalf  of  appellant,  is  and 
for  approximately  ten  years  has  been  a  certified  public 
accountant,  licensed  to  practice  in  the  State  of  Califor- 
nia and  before  the  Treasury  Department  of  the  United 
States.     As  such  certified  public  accountant  he  has  pre- 


—15— 

pared  income  tax  returns  on  both  a  calendar  and  fiscal 
year  basis,  on  a  cash  and  accrual  basis,  and  has  verified 
and  audited  returns  prepared  by  others  [Tr.  pj).  1267- 
1268]. 

Mr.  Kibbee  has  previously  seen  Exhibits  4,  5,  6,  GG 
and  HH   [Tr.  pp.  1268,  1269]. 

Mr.  Kibbee  has  recomputed  the  1944  return  of  appellant 
by  allocating  a  part,  to  wit:  $13,641.11  of  the  income 
from  the  joint  venture  reported  in  the  1945  return,  Ex. 
GG,  to  the  1944  return  [Tr.  p.  1270].  The  amount  so 
added  to  the  1944  return  produced  an  amount  which  cor- 
responded to  the  sum  set  forth  in  the  Bill  of  Particulars 
and  in  Count  II  of  the  indictment  as  the  income  of  appel- 
lant for  the  year  1944.  The  total  amount  of  the  tax  as 
recomputed  and  calculated  on  the  basis  of  the  net  income 
as  shown  on  the  1944  return,  plus  the  additional  sum 
of  $13,641.11,  is  $5,843.91   [Tr.  pp.  1271-1272]. 

Mr.  Kibbee  also  recomputed  the  1945  return  filed  by 
appellant  on  the  basis  of  the  net  income  as  shown  by  such 
return,  less  the  sum  of  $13,641.11,  allocated  to  the  year 

1944,  and  the  amount  of  tax  for  the  1945  return  as  so 
recomputed  is  $1,881.85  [Tr.  pp.  1272-1273]. 

The  total  amount  of  the  tax  for  the  years   1944  and 

1945,  shown  by  the  returns  filed  by  appellant  for  these 
years  is  $8,891.97.  The  total  amount  of  the  tax  for  the 
}ears  1944  and  1945  as  recomputed  by  Mr,  Kibbee  by  the 
addition  of  the  sum  of  $13,641.11  to  the  year  1944,  and 
the  deduction  of  that  amount  from  the  income  for  the 
year  1945,  is  $7,725.78.  The  difference  in  dollars  and  cents 
between  these  two  totals  is  $1166.19,  which,  with  respect 
to  the  returns  as  filed  for  the  years  1944  and  1945,  repre- 
sents an  overpayment  [Tr.  p.  1273]. 
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Substantially  the  same  result  is  obtained  by  the  recom- 
putation  of  the  returns  hied  for  Ruth  Himmelfarb,  utiliz- 
ing the  same  methods  of  allocation  and  calculation,  and 
the  total  overpayment  for  both  appellant  and  Ruth  Him- 
melfarb, his  wife,  would  be  approximately  double  the 
amount  of  $1166.19  [Tr.  pp.  1273-1274]. 

Mr.  Kibbee  recomputed  the  returns  for  the  calendar 
years  1944  and  1945  utilizing  a  sum  as  an  addition  to  the 
1944  and  a  deduction  from  the  1945  income,  other  than 
and  different  from  the  amount  used  in  the  aforemen- 
•tioned  computation,  to  wit:  $11,979.63,  representing 
245/365  of  appellant's  share  of  the  profits  of  the  joint 
venture  [Tr.  p.  1276].  That  fraction  represents  the  num- 
ber of  days  of  the  joint  venture  falling  within  the  calen- 
dar year  1944,  120/365  days  falling  within  the  calendar 
year  1945   [Tr.  p.  1275]. 

The  amount  of  the  1944  tax,  as  recomputed  on  the 
fractional  share  basis  is  $5005.59  for  1944  and  $2454.39 
for  1945,  resulting  in  a  total  for  those  years,  as  recom- 
puted on  the  fractional  share  basis,  of  $7459.98  [Tr.  p. 
1276]. 

The  difference  between  such  total  and  the  total  tax  for 
1944  and  1945,  shown  by  the  returns  filed  for  said  years, 
is  $1431.99,  which,  with  respect  to  the  returns  filed  for 
those  years,  represents  an  overpayment  [Tr.  pp.  1276- 
1277]. 

Substantially  the  same  result  is  obtained  by  the 
recomputation  on  the  fractional  share  basis  of  the  returns 
filed  by  Ruth  Himmelfarb  [Tr.  p.  1277]. 


—17— 

The  total  payment  by  both  appellant  and  his  wife,  on 
the  basis  of  such  recomputation,  is  substantially  double 
the  sum  of  $1431.99   [Tr.  p.   1277]. 

Appellant  and  his  wife  have  paid  the  tax  shown  to  be 
due  by  the  1944  and  1945  returns   [Tr.  pp.  1280-1281]. 

Mr.  Kibbee  was  first  retained  in  connection  with  this 
case  the  day  before  he  appeared  and  testified.  His  calcu- 
lations were  based  upon  Government's  Exhibits  4,  5,  6 
and  Defendant's  Exhibits  GG  and  HH.  He  did  not  have 
any  discussions  regarding  these  matters  with  appellant, 
or  Mrs.  Ruth  Himmelfarb,  and  does  not  know  of  his  own 
knowledge  whether  any  of  the  figures  or  statements  in 
those  returns  are  or  are  not  true.  He  accepted  them  as 
shown  and  assumed  them  to  be  true  and  correct  because 
they  were  so  reported.  Mr.  Kibbee  simply  did  a  mathe- 
matical calculation  based  upon  the  assumptions  indicated 
by  him.  In  his  schedules  and  in  his  testimony  he  assumed 
that  if  certain  sums  were  taken  from  the  1945  reported 
income  and  added  to  the  1944  income,  a  different  result 
would  be  obtained.  He  does  not  know  whether  any  of 
the  sums  came  from  one  year  or  the  other,  and  based  his 
answer  on  the  returns  themselves  [Tr.  pp.  1282-1283]. 

The  division  of  the  income  on  the  basis  of  245/365  is 
not  an  arbitrary  division,  but  is  an  accepted  manner  of 
dividing  income  where  the  details  are  unknown.  3^Ir.  Kib- 
bee's  computation  as  to  how  much  tax  was  overpaid  or 
underpaid,  as  well  as  other  matters  testified  to  by  him. 
assume  certain  matters  to  be  true,  of  which  he  has  no 
personal  knowledge  [Tr.  p.  1283]. 
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If  the  sum  of  $11,979.63  is  allocated  to  the  year  1944 
as  earned  in  that  year  and  added  to  the  amount  of 
$4611.54  appellant  reported  for  that  year,  then  the  amount 
which  should  have  been  reported  for  1944  is  $16,591.17, 
and  the  tax  which  should  have  been  reported  and  paid, 
based  upon  the  assumption  that  such  are  the  amounts  that 
appellant  earned  in  1944,  would  have  been  $5005.59,  and 
the  same  or  almost  the  same  amount  would  have  been  re- 
ported and  paid  by  Ruth  Himmelfarb  [Tr.  p.  1285]. 

Mr.  Kibbee's  computations  were  all  made  on  the  com- 
munity basis,  allocating  half  to  Mrs.  Himmelfarb  and  half 
to  appellant  [Tr.  p.  1286]. 

Joe  Abrams,  a  salesman,  Pete  Bedder,  engaged  in  the 
life  insurance  business,  Frederick  L.  Rey,  an  insurance 
broker,  Louis  Vincent,  and  Chauncy  Bowlus  Chauncy, 
called  as  witnesses  on  behalf  of  appellant,  have  known  ap- 
pellant for  periods  varying  from  3  or  4  to  15  years,  have 
transacted  business  with  him,  which  transactions  involve 
the  payment  of  bills  and  indebtedness,  and  have  transacted 
business  with  other  persons  who  have  transacted  business 
with  appellant.  Each  of  these  men  know  appellant's  repu- 
tation in  the  community  in  which  appellant  lives,  for  truth, 
honesty  and  integrity,  and  for  paying  his  bills  and  meet- 
ing his  obligations;  and  appellant's  reputation  is  very 
good. 

The  foregoing  is  believed  to  be  a  full,  fair  and  complete 
statement  of  all  of  the  pertinent  evidence  offered  and  re- 
ceived against  and  on  behalf  of  appellant,  delineated  from 
the  record  in  this  case. 
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Statement  of  Questions  Involved. 

I.  Is  there  substantial  evidence  against  appellant  to 
support  the  verdict  of  the  jury  and  the  judgment 
entered  thereon? 

11.  Did  the  trial  court  err  in  denying  appellant's  motions 
for  an  acquittal  of  the  offense  charged  against  him 
in  Count  II  of  the  indictment  made  at  the  close  of 
the  government's  case,  and  the  motion  for  such  ac- 
quittal made  at  the  close  of  all  of  the  evidence? 

III.  Did   the   trial   court   err   in   admitting   in   evidence, 
over  appellant's  objection: 

(a)  Exhibit  34; 

(b)  Exhibit  35; 

(c)  Exhibit  36 A; 

(d)  Exhibit  50A;  and 

(e)  Exhibit  SOB, 

and  in  denying  appellant's  motion  to  strike  from  the 
record : 

(a)  Exhibit  32; 

(b)  Exhibit  34; 

(c)  Exhibit  35;  and 

(d)  Exhibit  36A? 

IV.  Was  counsel  for  the  government  guilty  of  miscon- 
duct: 

(a)  In  making  repeated  references  in  his  opening 
and  closing  argument  to  the  jury  of  other  alleged 
crimes  and  offenses  purportedly  committed  by  appel- 
lant, of  which  there  was  no  evidence  against  appel- 
lant, and  by  repeatedly  stating  to  the  jury  that  the 
sources  of  the  income  upon  which  appellant  allegedly 
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attempted  to  evade  income  taxes  was  overcharges, 
side  payments  and  extra  payments  unlawfully  col- 
lected and  received  in  connection  with  the  sale  of 
meat,  notwithstanding  the  fact  that  there  was  no 
evidence  against  appellant  showing  that  such  income 
or  any  income  received  by  him  was  received  from 
overcharges,  side  payments,  or  extra  payments  re- 
ceived in  connection  with  the  sale  of  meat,  or  in  any 
other  unlawful  transactions;  and 

(b)  In  stating  to  the  jury  that  witnesses  not 
called  by  appellant  were  accessible  and  available  to 
him,  and  stating  or  inferring  that  if  appellant  was 
innocent  such  witnesses  would  have  been  called  by 
him,  and  that  the  reason  such  witnesses  were  not 
called  was  that  the  testimony  of  such  witnesses 
would  be  adverse  to  appellant. 

V.  Did  the  trial  court  err  in  refusing  to  charge  the 
jury  as  requested  by  appellant  in  his  proposed  In- 
structions to  the  Jury : 

»  No.  17 

b)  No.  22 

c)  No.  25 

d)  No.  27 

e)  No.  29 

f)  No.  30;  and 

g)  No.  35? 


VI.  Did  the  trial  court  err  in  denying  appellant's  motions 
for  an  acquittal  notwithstanding  the  verdict  of  the 
jury,  and  in  the  alternative,  for  a  new  trial? 
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Specification  of  Assigned  Errors  Relied  Upon. 

Specification  of  Error  No.  I — 

(Assignment  of  Error  Nos.  1,  2,  3,  4  and  5.) 

The  evidence  against  appellant  is  manifestly  insufficient 
to  support  the  verdict  of  the  jury  and  the  judgment  en- 
tered thereon,  and  such  verdict  and  judgment  are  contrary 
to  law  and  the  evidence  [Specs.  1,  2,  3,  4  and  5;  Tr.  pp. 
1630-1631]; 

Specification  of  Error  No.  II — 
(Assignment  of  Error  Nos.  6  and  7.) 

The  trial  court  erred  in  denying  appellant's  motions  for 
an  acquittal  of  the  offense  charged  against  him  in  Count 
II  of  the  indictment  made  at  the  close  of  the  government's 
case  [Tr.  pp.  1225,  1232],  and  at  the  close  of  all  the  evi- 
dence [Tr.  pp.  1352,  1363;  Specs.  6  and  7;  Tr.  p.  1631] ; 

Specification  of  Error  No.  Ill — 
(Assignment  of  Error  Nos.  9  and  10.) 

The  trial  court  erred  in  admitting,  over  appellant's  ob- 
jection, Exhibits  34,  35,  36A  [Tr.  pp.  385-386],  50A  and 
50B  [Tr.  pp.  1108,  1109,  1112,  1114],  and  in  denying 
appellant's  motion  to  strike  from  the  record  Exhibits  32, 
34,  35,  36A  [Tr.  pp.  1363-1367.  inch]  44  and  45  [Tr. 
pp.  946-947;  Specs.  9  and  10;  Tr.  p.  1631] ; 
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Specification  of  Error  No.  IV — 

(Assignment  of  Error  Nos.  11  and  12.) 

Counsel  for  the  government  was  guilty  of  misconduct  in 
addressing  improper  argument  to  the  jury  [Specs.  11  and 
12;  Tr.  p.  1632]; 

Specification  of  Error  No.  V — 

(Assignment  of  Errors  Nos.  13  and  14.) 

The  trial  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  appellant  in  this  proposed  Instructions  No. 
17  [Tr.  pp.  112,  1442],  No.  22  [Tr.  pp.  113,  1443],  No. 
25  [Tr.  pp.  123,  1443],  No.  27  [Tr.  pp.  114,  1443],  No. 
29  [Tr.  pp.  124,  1443],  No.  30  [Tr.  pp.  125,  1443],  and 
No.  35  [Tr.  pp.  126,  1444;  Specs.  13  and  14;  Tr.  p. 
1663]. 

Specification  of  Error  No.  VI — 
(Assignment  of  Error  No.  8.) 

The  trial  court  erred  in  denying  appellant's  motions  for 
an  acquittal  notwithstanding  the  verdict  of  the  jury,  and 
in  the  alternative,  for  a  new  trial  [Tr.  pp.  134,  135, 
1608;  Spec.  8;  Tr.  p.  1631]. 
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ARGUMENT. 

SPECIFICATION  OF  ERROR  NO.  I. 

The  Evidence  Against  Appellant  Is  Manifestly  Insuf- 
ficient to  Support  the  Verdict  of  the  Jury  and  the 
Judgment  Entered  Thereon,  and  Such  Verdict 
and  Judgment  Are  Contrary  to  Law  and  the  Evi- 
dence. 

Appellant  in  his  statement  of  the  facts  of  this  case  was 
mindful  of  the  rule  that  the  evidence  must  be  viewed  in 
the  light  most  favorable  to  the  government.  Similarly, 
appellant  in  asserting  the  complete  insufficiency  of  the 
evidence  to  sustain  the  verdict,  is  mindful  of  the  fact  that 
when  so  viewed  there  must  be  an  absence  of  substantial 
evidence  to  support  the  finding.  However,  where,  as  in 
the  instant  case  the  verdict  of  the  jury  is  without  evi- 
dentiary support  the  judgment  will  be  reversed. 

U.  S.  V.  Schachtrup,  7th  Cir.  (1944),  140  F.  (2d) 

415,  418; 
Strickland  v.  U.  S.,  5th  Cir.  (1946),  155  F.  (2d) 

167,  168; 
Edenfield  v.  U.  S.,  5th  Cir.  (1940),  112  F.   (2d) 

931,  932; 
Mortensen  v.  U.  S.  (1944),  322  U.  S.  369,  374; 
U.  S.  V.  Wishnatzki,  2nd  Cir.  (1935),  77  F.  (2d) 

357,  360; 
Dahly  v.  U.  S.,  8th  Cir.   (1931),  50  F.   (2d)  Z7, 

46; 
Wiborg  v.  U.  S.  (1896),  163  U.  S.  632. 

Again,  where  as  in  the  instant  case,  all  the  evidence  ad- 
duced against  appellant  is  as  consistent  with  innocence  as 
with  guilt,  it  is  the  duty  of  this  court  to  reverse  the  judg- 
ment against  him. 

Grace ffo  v.   U.  S.,  3rd  Cir.   (1931),  46  F.   (2d) 
852,  853; 
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Karchmer  v.  U.  S.,  7th  Cir.   (1932),  61  F.   (2d) 
623; 

Yoffe  V.  U.  S.,  1st  Cir.  (1946),  153  F.  (2d)  570, 
572,  573; 

U.  S.  V.  Tatcher,  3rd  Cir.   (1942),  131  F.   (2d) 
1002,  1003; 

Hammond  v.  U.  S.,  C.  A.  D.  C.   (1942),  127  F. 
(2d)  752,  753; 

Neal  V.  U.  S.,  8th  Cir.  (1939),  102  F.  (2d)  643, 
648. 

Evidence  which  is  consistent  with  two  conflicting  hy- 
pothesis tends  to  prove  neither. 

Neal  V.  U.  S.,  8th  Cir.  (1939),  102  F.  (2d)  643, 
648; 

Gunning  v.  Cooky  (1930),  281  U.  S.  90,  94;  50 
S.  Ct.  231;  74  L.  Ed.  720; 

Stevens  v.  The  White  City  (1932),  285  U.  S.  195, 
204;  52  S.  Ct.  347;  76  L.  Ed.  699; 

Svenson  v.  Mutual  Life  Ins.   Co.  of  New  York, 
8th  Cir.  (1937),  87  F.  (2d)  441,  443. 

And  proof  of  circumstances  even  though  consistent  with 
guilt  but  which  are  not  inconsistent  with  innocence  will 
not  support  a  conviction. 

Spalitto  V.  U.  S.,  8th  Cir.  (1930),  39  F.  (2d)  782, 
784; 

Van  Gorda  v.  U.  S.,  8th  Cir.  (1927),  21  F.  (2d) 
939,  942; 

Cravens  v.  U.  S.,  8th  Cir.  (1932),  62  F.  (2d)  261, 
274; 

McClintock  V.  U.  S.,  10th  Cir.  (1932),  60  F.  (2d) 
839,  842. 
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With  the  foregoing  principles  as  our  criteria,  we  pro- 
ceed to  evaluate  the  evidence  in  the  record  against  appellant 
to  determine  if  there  is  any  substantial  evidence  therein 
which  excludes  every  other  hypothesis  than  that  appellant 
attempted  to  evade  the  payment  of  income  tax  due  and 
owing  by  him  for  the  year  1944. 

Directing  our  attention  first  to  the  testimony,  and  sec- 
ondly to  the  exhibits  adduced  against  appellant,  we  find: 

(1)  The  first  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  Hugh  R. 
Pingree,  the  branch  manager  of  the  Bank  of  America 
[Tr.  p.  380].  He  merely  identified  records  of  the  com- 
mercial account  maintained  by  appellant  at  that  bank  [Tr, 
pp.  383,  385,  386]. 

Neither  Mr.  Pingree  nor  any  other  witness  at  any  time 
testified  respecting  the  information  contained  on  or  the 
transactions  reflected  by  the  bank  records,  identified  by 
Mr.  Pingree,  offered  and  received  in  evidence. 

The  utter  failure  of  the  government  in  any  way  to  con- 
nect these  exhibits,  as  well  as  other  exhibits  offered  and 
received  against  appellant,  with  the  offense  charged  against 
him,  will  be  subsequently  discussed  and  elaborated  upon 
in  this  brief.  It  is  sufficient  at  this  point,  however,  to 
note  that  the  testimony  of  Mr.  Pingree  did  not  adduce  one 
single  fact  proving  or  tending  to  prove  that  appellant  at- 
tempted to  evade  any  income  tax  due  or  owing  by  him 
for  the  year  1944. 

(2)  The  second  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  Ernest 
Link  |Tr.  p.  393].  The  sum  and  substance  of  his  testi- 
mony was  that  he  saw  appellant  working  on  the  premises 
of  the  Acme  Meat  Co.  performing  services  pertaining  to 
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the  business  of  that  company  [Tr.  pp.  429,  430,  431]. 
This  fact,  either  standing  alone  or  when  added  to  the  testi- 
mony of  Mr.  Pingree,  does  not  resuh  in  the  estabhshment 
of  a  single  circumstance  proving  or  tending  to  prove  that 
appellant  attempted  to  evade  any  income  tax  due  or  owing 
by  him  for  the  year  1944. 

(3)  The  third  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  J.  Bryant 
Eustice.  He,  in  essence,  stated  that  as  an  agent  for  the 
Bureau  of  Internal  Revenue,  he  was  assigned  to  make  an 
investigation  of  appellant's  income  tax  returns  [Tr.  pp. 
507,  508]  and  in  connection  therewith  examined  the  books 
and  records  of  Acme  Meat  Co.,  made  a  transcript  of  cer- 
tain accounts  therein  [Tr.  pp.  517-519],  and  discussed 
with  appellant  his  relationship  to  that  company  [Tr.  pp. 
887-888]. 

It  is  submitted  that  the  testimony  of  Mr.  Eustice,  either 
standing  alone  or  when  added  to  the  preceding  testimony 
of  Mr.  Link  and  Mr.  Pingree,  does  not  result  in  the  de- 
velopment of  a  single  fact  which  proves  or  tends  to  prove 
that  appellant  attempted  to  evade  any  income  tax  due  or 
owing  by  him  for  the  year  1944. 

(4)  The  fourth  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  Samuel  J. 
Phoebus.  He  testified  that  as  a  special  agent  of  the  Bu- 
reau of  Internal  Revenue,  he  investigated  the  income  tax 
return  of  appellant  for  the  year  1944  [Tr.  p.  884] ;  that 
he  met  appellant  on  May  18,  1945,  at  the  Acme  Meat  Co., 
spoke  to  him  on  that  day,  and  on  May  23,  1945,  in  con- 
nection with  such  investigation   [Tr.  pp.  884-885]. 

It  is  self-evident  that  this  testimony,  either  standing 
alone,  or  when  added  to  the  testimony  of  the  three  pre- 
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ceding  witnesses,  Mr.  Eustice,  Mr.  Link  and  Mr.  Pingree, 
does  not  present  a  scintilla  of  evidence  proving  or  tending 
to  prove  that  appellant  attempted  to  evade  the  payment  of 
any  income  tax  due  or  owing  by  him  for  the  year  1944. 

(5)  The  fifth  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  David  L. 
Gorgerty,  the  insurance  broker.  He  merely  identified  the 
insurance  policy,  Exhibit  44,  and  the  monthly  reports.  Ex- 
hibit 45,  and  testified  that  appellant  introduced  Sam  Or- 
mont  to  him  as  appellant's  partner   [Tr.  pp.  909-914]. 

It  cannot  be  gainsaid  that  this  testimony  standing  alone, 
or  when  added  to  the  preceding  testimony  adduced  against 
appellant,  does  not  establish  one  solitary  fact  proving  or 
tending  to  prove  that  appellant  attempted  to  evade  the 
payment  of  any  income  tax  due  or  owing  by  him  for  the 
year  1944. 

(6)  The  sixth  witness  through  whom  any  testimony 
was  offered  and  received  against  appellant  was  William 
S.  Malin,  a  certified  public  accountant. 

The  import  of  his  testimony  is  that  appellant  signed  the 
financial  statement.  Exhibit  50-B  [Tr.  pp.  1112-1116], 
and  the  letter.  Exhibit  50-D  [Tr.  pp.  1117-1118],  which 
together  with  the  unsigned  financial  statement.  Exhibit 
50-A,  were  sent  by  Mr.  Malin  to  Mr.  Donald  Bircher  on 
July  31,  1945  [Tr.  pp.  1112,  1115,  1118];  and  the  infor- 
mation set  forth  on  Exhibit  50-B  was  obtained  by  Mr. 
Malin  from  appellant  and  appellant's  records  [Tr.  pp. 
1121,  1122].  Mr.  Malin  prepared  the  information  return, 
of  which  Exhibit  6  is  a  copy,  and  the  information  thereon 
came  in  part  from  appellant  and  in  part  from  Mr.  Mir- 
man,  an  attorney  [Tr.  pp.  1125-1128]. 
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It  is  self-evident  that  the  testimony  of  this  witness,  as 
distinguished  from  what  may  be  estabUshed  by  the  docu- 
ments identified  by  him  which  will  hereinafter  be  sepa- 
rately analyzed,  either  standing  alone  or  when  added  to 
the  testimony  of  the  preceding  witness,  does  not  result  in 
an  iota  of  evidence  proving  or  tending  to  prove  that  ap- 
pellant attempted  to  evade  any  income  tax  due  or  owing 
by  him  for  the  year  1944. 

(7)  The  seventh  and  final  witness  through  whom  any 
testimony  was  offered  and  received  against  appellant,  was 
Donald  A.  Bircher,  a  special  agent  in  the  Bureau  of  In- 
.ternal  Revenue,  who  averred  that  he  was  during  May, 
1945,  assigned  to  conduct  an  investigation  of  the  income 
tax  of  appellant  for  the  years  1942,  1943  and  1944  [Tr. 
p.  1134],  and  that  he,  Mr.  Bircher,  received  the  documents, 
Exhibits  50-A,  50-B  and  50-D,  by  mail  from  Mr.  Malin, 
but  had  no  discussion  with  appellant  respecting  those  docu- 
ments [Tr.  pp.  1152,  1153]. 

It  is  clear  that  the  testimony  of  Mr.  Bircher,  either 
standing  alone  or  when  added  to  the  testimony  of  the  pre- 
ceding witnesses,  does  not  create  a  single  circumstance 
proving  or  tending  to  prove  that  appellant  attempted  to 
evade  any  income  tax  due  or  owing  by  him  for  the  year 
1944. 

It  therefore  is  obvious  that  any  substantial  evidence 
that  the  appellant  committed  the  offense  of  which  he  was 
convicted,  if  such  evidence  exists  at  all,  must  be  found  in 
the  exhibits  offered  and  received  against  him. 

We,  therefore,  proceed  to  analyze  each  of  such  exhibits 
to  determine  if  such  documents  contain  or  comprise  such 
evidence. 
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These  exhibits,  totaUing  fourteen  in  number,  will  be 
considered  individually  and  collectively  in  the  light  of  all 
of  the  testimony  in  the  record  against  appellant,  narrated 
in  the  Statement  of  Facts  set  forth  herein,  as  well  as  set 
forth  in  the  preceding  portion  of  this  discussion  evaluat- 
ing such  testimony. 

(1)  Exhibit  No.  4,  the  first  exhibit  offered  and  re- 
ceived against  appellant,  is  the  Individual  Income  Tax  Re- 
turn filed  by  appellant  for  the  calendar  year  1944  [Tr.  p. 
345].  Not  one  word  of  testimony  was  given  by  any  gov- 
ernment witness  respecting  this  exhibit. 

Exhibit  4  does  not  in  any  way  disclose  that  appellant, 
during  that  calendar  year,  received  any  income  in  addition 
to  or  in  excess  of  the  income  reported  in  such  return;  it 
does  not  in  any  way  indicate  that  the  gross  income  and 
taxable  net  income  therein  declared  was  not  the  true  and 
correct  gross  and  taxable  net  income  of  appellant  for  the 
calendar  year  1944;  nor  does  it  in  any  way  appear  from 
that  exhibit  that  the  income  tax  reported  and  paid  by  him 
for  the  calendar  year  1944  was  not  the  income  tax  which 
was  due  and  owing  by  appellant  for  that  year. 

In  short,  Exhibit  4  does  not  in  and  of  itself  give  rise  to 
a  single  fact  proving  or  tending  to  prove  that  appellant 
attempted  to  evade  any  income  tax  due  or  owing  by  him 
for  the  year  1944. 

(2)  Exhibit  No.  5  was  the  second  exhibit  ofifered  and 
received  against  appellant.  It  is  the  Individual  Tax  Re- 
turn filed  for  the  calendar  year  1944  by  Ruth  Himmelfarb, 
the  wife  of  appellant  [Tr.  p.  345].  Exhibit  5  is  the  coun- 
terpart of  ai)pcllant's  return,  and  what  has  been  said  in  the 
preceding  paragraphs  respecting  Exhibit  4  applies  with 
equal  force  to  this  exhibit. 
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Exhibit  5  in  and  of  itself  does  not,  standing  alone  or  in 
conjunction  with  Exhibit  4,  prove  or  tend  to  prove  that 
appellant  attempted  to  evade  any  income  tax  due  or  owing 
by  him  for  the  year  1944. 

(3)  Exhibit  No.  6,  the  third  exhibit  offered  and  re- 
ceived against  appellant  [Tr.  p.  383],  is  a  Partnership 
Information  Return  filed  by  appellant  and  Sam  Ormont, 
as  joint  venturers,  for  the  fiscal  period  May  1,  1944,  to 
April  30,  1945,  inclusive.  It  discloses  a  total  net  income 
of  $71,388.84  for  appellant  and  Sam  Ormont,  as  joint 
venturers,  during  that  fiscal  period,  distributed  equally  to 
them. 

The  only  testimony  given  against  or  for  appellant  by 
any  government  witness  respecting  this  exhibit  was  the 
testimony  of  William  Malin  [Tr.  pp.  1125-1128],  hereto- 
fore narrated. 

Exhibit  6  does  not  in  any  way  indicate  or  disclose  that 
appellant  received  any  income  in  the  calendar  year  1944 
which  was  not  reported  by  him  in  the  income  tax  return, 
Exhibit  4,  for  that  calendar  year.  The  income  of  appel- 
lant from  the  joint  venture  declared  in  the  information 
return.  Exhibit  6,  was  reportable  by  appellant,  and  the 
income  tax  thereon  was  payable  on  or  before  the  15th  day 
of  March  of  the  calendar  year  following  the  calendar  year 
in  which  such  fiscal  year  ended. 

Internal  Revenue  Code,  Sec.  188,  26  U.  S.  C.  A. 
188. 

The  fiscal  period  for  which  the  information  return, 
Exhibit  6,  was  filed,  having  ended  on  April  30,  1945,  the 
income  distributable  to  appellant  for  such  period  was  re- 
portable and  the  income  tax  thereon  was  payable  on  or 
before  March  15,  1946.     Appellant  did  so  report  such  in- 
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come   [Ex.  GG,  Tr.  p.   1265],  and  paid  the  tax  thereon 
[Tr.  pp.  1280-1281]. 

Exhibit  6  does  not,  alone  or  in  conjunction  with  Ex- 
hibits 4  and  5,  prove  or  tend  to  prove  that  appellant  at- 
tempted to  evade  any  part  of  the  income  tax  due  or  owing 
by  him  for  the  year  1944. 

(4)  Exhibit  No.  32,  the  next  and  fourth  exhibit  of- 
fered and  received  against  appellant  [Tr.  p.  386],  is  a 
signature  card  for  the  commercial  account  opened  and 
maintained  by  appellant,  since  1942,  at  the  Bank  of  Amer- 
ica, First  and  Chicago  branch,  Los  Angeles,  California 
[Tr.  pp.  380-383]. 

Not  a  single  word  of  testimony  was  given  by  any  wit- 
ness respecting  this  exhibit,  save  and  except  the  identifi- 
cation thereof  by  Hugh  Pingree,  the  branch  bank  man- 
ager [Tr.  pp.  380-383].  No  attempt  was  ever  made  by 
the  government  to  connect  this  exhibit  with  the  offense 
charged  against  appellant,  which  fact  will  be  separately 
discussed  and  more  fully  treated  in  a  subsequent  portion 
of  this  brief  in  connection  with  another  assignment  of 
error.  Suffice  to  state  at  this  point  that  appellant  has 
been  at  a  complete  loss  to  understand  the  purpose,  signifi- 
cance or  relationship  of  this  exhibit  to  this  case  and  the 
offense  charged  against  him. 

It  is  self-evident  that  Exhibit  32  does  not,  alone  or  in 
conjunction  with  Exhibits  4,  5,  and  6,  prove  or  tend  to 
prove  that  appellant  attempted  to  evade  any  part  of  the 
income  tax  due  or  owing  by  him  for  the  year  1944. 

(5)  Exhibit  No.  34,  the  next  and  fifth  exhibit  of- 
fered and  received  against  appellant  [Tr.  p.  386],  is  an 
application  by  Ruth  Himmelfarb,  dated  January  20,  1945, 
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for  a  cashier's  check,  payable  to  the  order  of  Acme  Meat 
Co.,  in  the  sum  of  $3150.00. 

What  has  heretofore  been  said  respecting  Exhibit  32 
appHes  with  equal  vigor  to  Exhibit  34,  and  this  exhibit 
likewise  does  not,  alone  or  in  conjunction  with  Exhibits 
4,  5,  6  and  32,  prove  or  tend  to  prove  that  appellant  at- 
tempted to  evade  any  part  of  the  income  tax  due  or  owing 
by  him  for  the  year   1944. 

(6)  Exhibit  No.  35,  the  sixth  exhibit  offered  and  re- 
ceived against  appellant,  is  the  cashier's  check  payable  to 
Acme  Meat  Co.,  in  the  amount  of  $3150.00,  issued  on 
January  20,  1945,  pursuant  to  the  application  of  Ruth 
Himmelfarb  aforementioned  [Tr.  p.  386]. 

What  has  heretofore  been  said  in  the  preceding  para- 
graphs respecting  Exhibits  32  and  34  applies  in  toto  to 
Exhibit  35,  and  this  exhibit  too  does  not,  alone  or  in  con- 
junction with  Exhibits  4,  5,  6,  32  and  34  prove,  or  tend 
to  prove,  that  appellant  attempted  to  evade  any  income  tax 
due  or  owing  by  him  for  the  year  1944. 

(7)  Exhibit  No.  36A,  the  seventh  exhibited  offered  and 
received  against  appellant  [Tr.  pp.  386,  557],  is  comprised 
of  a  number  of  ledger  sheets  of  the  commercial  account 
of  appellant  at  the  aforementioned  branch  bank  for  the 
period  from  December  24,  1943,  to  March  22,  1945. 

What  has  heretofore  been  said  in  the  preceding  para- 
graphs respecting  Exhibits  32,  34  and  35,  applies  com- 
pletely and  precisely  to  Exhibit  36A,  and  this  exhibit  does 
not,  alone  or  in  conjunction  with  Exhibits  4,  5,  6,  32,  34 
and  35,  prove  or  tend  to  prove  that  appellant  attempted  to 
evade  any  income  tax  due  or  owing  by  him  for  the  year 
1944. 
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(8)  Exhibit  No.  44,  the  next  and  eighth  exhibit  of- 
fered and  received  against  appellant  [Tr.  p.  914],  is  the 
insurance  policy  transferred  by  endorsement  from  appel- 
lant, doing  business  as  Phillip's  Meat  Co.,  to  appellant  and 
Sam  Ormont,  doing  business  as  Acme  Meat  Co.  [Tr.  pp. 
912-913]. 

It  is  hardly  necessary  to  labor  the  point  that  the  trans- 
fer by  endorsement  of  an  insurance  policy,  whether  prop- 
erly or  improperly  caused  to  be  made  or  done,  does  not 
constitute  the  offense  denounced  by  Section  145(b)  of 
the  Internal  Revenue  Code,  and  that  Exhibit  44  does  not, 
alone  or  in  conjunction  with  Exhibits  4,  5,  6,  32,  34,  35 
and  36A,  prove  or  tend  to  prove  that  appellant  attempted 
to  evade  any  income  tax  due  or  owing  by  him  for  the  year 
1944. 

(9)  Exhibit  No.  45,  the  ninth  exhibit  offered  and  re- 
ceived against  appellant  [Tr.  p.  923],  is  comprised  of  five 
monthly  reports  made  in  connection  with  the  insurance 
policy,  Exhibit  44  [Tr.  pp.  914,  915].  Each  of  these 
monthly  reports  was  completely  filled  in  by  Mr.  Gorgerty, 
and  with  the  exception  of  the  first  report,  signed  by  ap- 
pellant in  blank,  were  signed  by  Mr.  Gorgerty,  who,  pur- 
suant to  instructions  from  appellant  so  to  do,  signed  ap- 
pellant's name  thereto   [Tr.  pp.  928-933]. 

It  is  again  obvious  that  these  reports.  Exhibit  45,  is 
no  more  efficacious  in  establishing  a  violation  of  the  of- 
fense herein  charged  against  appellant  than  is  the  insur- 
ance policy,  Exhibit  44,  and  that  Exhibit  45  does  not, 
alone  or  in  conjunction  with  Exhibits  4,  5,  6,  32.  34,  3S, 
36A  and  44,  prove  or  tend  to  prove  that  appellant  attempt- 
ed to  evade  any  income  tax  due  or  owing  by  him  for  the 
year  1944. 


(10)  The  next  exhibits,  the  tenth  and  eleventh  offered 
and  received  against  appellant,  are  Exhibits  No.  50A  and 
No.  50B  [Tr.  p.  1116].  These  two  exhibits  are  treated 
herein  as  one  and  discussed  together  because  they  are 
identical  statements  of  the  net  worth  of  appellant  as  of 
April  30,  1945,  except  that  No.  50A  is  unsigned,  whereas 
No.  50B  bears  the  signature  of  appellant,  preceded  by 
the  phrase:  "The  above  statement  is  correct  to  the  best 
of  my  knowledge  and  belief." 

The  only  testimony  respecting  the  contents  of  this 
statement  was  given  by  William  Malin,  a  government 
witness,  who  testified  that  the  amount  shown  thereon  as 
cash  on  hand,  in  banks,  was  obtained  by  him  from  bank 
balances,  and  the  other  items  shown  on  that  exhibit  were 
obtained  from  appellant's  records,  or  based  upon  what 
appellant  told  him  [Tr.  pp.  1121-1122]. 

No  attempt  was  made  by  the  government  to  show  that 
this  statement  of  net  worth.  Exhibits  50A  and  SOB,  was  in- 
correct or  untrue,  or  that  any  part  or  portion  of  appel- 
lant's assets  or  liabilities,  as  of  April  30,  1945,  represented 
income  of  appellant  for  the  year  1944  in  excess  of  the 
amount  reported  by  and  upon  which  the  tax  was  paid  for 
said  year.  Nor  was  any  effort  whatever  made  by  the 
government  to  establish  any  connection  between  the  state- 
ment of  appellant's  net  worth  as  of  April  30,  1945  or  any 
of  the  assets  or  liabilities  therein  set  forth,  and  the  offense 
of  which  appellant  stood  accused. 

It  is  axiomatic  that  a  statement  of  net  worth  does  not 
raise  a  presumption  or  create  an  inference  that  income 
was  received  in  any  given  year,  and  certainly  no  presump- 
tion or  inference  that  any  income  which  may  have  been 
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received  in  any  given  year  was  in  excess  of  the  amount 
reported  by  the  taxpayer  for  such  year. 

Exhibits  50A  and  SOB,  standing  alone  or  in  conjunc- 
tion with  Exhibits,  4,  5,  6,  32,  34,  35,  36A,  44  and  45,  did 
not  prove  or  tend  to  prove  that  appellant  attempted  to 
evade  any  income  tax  due  and  owing  by  him  for  the 
year  1944. 

(11)  Exhibit  No,  50D,  the  twelfth  exhibit  offered 
and  received  against  appellant  [Tr.  pp.  1118-1119],  is  a 
letter  dated  July  30,  1945,  signed  by  appellant  and  ad- 
dressed to  Donald  Bircher,  Special  Agent  of  the  Bureau 
of  Internal  Revenue. 

Mr.  Bircher  was  therein  advised  by  appellant  that  the 
total  amount  received  by  appellant  from  the  joint  ven- 
ture was  $35,694.42;  that  a  cumulative  record  only  was 
kept  of  the  amounts  received,  and  that  the  profits  were 
distributed  at  irregular  intervals. 

This  amount  of  $35,694.42,  it  will  be  observed,  was 
the  precise  amount  shown  by  Exhibit  6,  as  distributed  or 
distributable  to  appellant  for  the  fiscal  period  May  1, 
1944  to  April  30,  1945,  inclusive,  and  is  the  precise  sum 
reported  by  and  included  as  income  in  the  individual  in- 
come tax  return  filed  by  appellant  for  the  calendar  year 
1945,  Exhibit  GG  [Tr.  p.  1270]. 

Exhibit  50D  does  not,  alone  or  in  conjunction  with 
Exhibits  4,  5,  6,  32,  34,  35,  36A,  44,  45,  50x\  and  SOB, 
prove  or  tend  to  prove  that  appellant  attempted  to  evade 
any  part  of  the  income  tax  due  or  owing  by  him  for  the 
year   1944. 
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(12)  Exhibit  No.  52  the  thirteenth  exhibit  offered 
and  received  against  appellant,  is  simply  the  envelope 
in  which  Mr.  Malin  mailed  to  Mr.  Donald  Bircher  the 
Exhibits  50A,  SOB  and  50D  [Tr.  pp.  1152-1153]. 

It  is  wholly  without  significance  and  is  mentioned  here 
solely  for  the  purpose  of  noting  every  bit  of  evidence  in 
the  record  against  and  for  appellant. 

Exhibit  52  does  not,  alone  or  in  conjunction  with  Ex- 
hibits 4,  5,  6,  32,  34,  35,  36A,  44,  45,  50A,  50B  and  SOD 
prove  or  tend  to  prove  that  appellant  attempted  to  evade 
any  part  of  the  income  tax  due  or  owing  by  him  for  the 
year  1944. 

(13)  Exhibit  No.  54,  the  last  exhibit  offered  by  the 
government  and  received  against  appellant,  is  a  copy  of 
the  credentials  of  Donald  O.  Bircher,  Special  Agent  of 
the  Bureau  of  Internal  Revenue. 

What  has  been  said  in  the  preceding  paragraph  respect- 
ing Exhibit  52  is  entirely  applicable  to  this  exhibit,  and 
Exhibit  54  does  not,  alone  or  together  with  Exhibits  4,  5, 
6,  32,  34,  35,  36A,  44,  45,  SOA,  SOB,  SOD  and  52,  prove 
or  tend  to  prove  that  appellant  attempted  to  evade  any 
part  of  the  income  tax  due  or  owing  by  him  for  the 
year  1944. 

Exhibit  GG,  the  first  exhibit  offered  by  and  on  behalf 
of  appellant,  and  the  sixteenth  exhibit  of  the  total  num- 
ber of  exhibits  offered  against  and  for  appellant  [Tr.  p. 
1265],  is  the  individual  income  tax  return  of  appellant 
for  the  calendar  year  1945. 

Not  a  single  word  of  testimony  was  given  by  any 
government  witness  respecting  this  exhibit,  and  the  only 
testimony  with  respect  thereto  was  given  by  Mr.   Ralph 
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Kibbee,  the  certified  public  accountant,  who  detailed  the 
computations  made  by  him  regarding  this  exhibit  and  Ex- 
hibits 4  and  5. 

This  exhibit  does  not  in  any  way  disclose  that  the  gross 
or  taxable  net  income  reported  by  appellant  in  the  return 
filed  by  him  for  the  calendar  year  1944,  Exhibit  4,  was 
not  the  true  and  correct  gross  and  taxable  net  income 
reportable  by  appellant  for  the  year  1944,  nor  does  Ex- 
hibit GG  in  any  way  indicate  that  appellant,  during  the 
calendar  year  1944,  received  any  income  in  addition  to 
or  in  excess  of  the  income  reported  in  his  return  for 
such  calendar  year,  Exhibit  4,  or  that  the  income  tax  re- 
ported and  paid  by  appellant  for  the  calendar  year  1944 
was  not  the  true  and  correct  tax  which  was  due  and  owing 
by  him  for  that  year. 

In  brief.  Exhibit  GG  does  not,  alone  or  in  conjunction 
with  Exhibits  4,  5,  6,  32,  34,  35,  36A,  44,  45,  50A,  50B, 
50D,  52,  and  54,  prove  or  tend  to  prove  that  appellant 
attempted  to  evade  any  part  of  the  income  tax  due  or 
owing  by  him  for  the  year  1944. 

Exhibit  HH,  the  second  exhibit  offered  by  and  on  be- 
half of  appellant,  and  the  seventeenth  exhibit  of  the  total 
number  of  exhibits  offered  against  and  for  appellant  [Tr. 
p.  1265],  is  the  individual  income  tax  return  filed  for  the 
calendar  year  1945  by  Ruth  Himmelfarb. 

Exhibit  HH  is  the  counterpart  of  appellant's  return, 
Exhibit  GG,  and  what  has  been  said  in  the  preceding  para- 
graph respecting  Exhibit  GG.  applies  fully  to  this  exhibit. 

Exhibit  HH  does  not,  alone  or  in  conjunction  with 
Exhibits  4,  5,  6,  32,  34,  35,  36A,  44,  45,  50A.  50B,  50D, 
52,   54,  and  GG,  prove  or  tend  to  prove  that  appellant 
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attempted  to  evade  any  part  of  the  income  tax  due  or 
owing  by  him  for  the  year  1944. 

The  third  exhibit,  numbered  Exhibit  II,  offered  and 
received  by  and  on  behalf  of  appellant,  and  the  eighteenth 
and  last  of  the  total  number  of  all  exhibits  received  for 
and  against  appellant,  is  comprised  of  a  series  of  checks 
payable  and  paid  to  the  Collector  of  Internal  Revenue 
for  the  income  tax  due  and  owing  for  the  calendar  year 
1944,  as  shown  by  Exhibits  4  and  5. 

Exhibit  II  does  not,  standing  alone  or  in  conjunction 
with  Exhibits  4,  5,  6,  32,  34,  35,  36A,  44,  45,  50A,  50B, 
50D,  52,  54,  GG  and  HH,  prove  or  tend  to  prove  that 
appellant  attempted  to  evade  any  part  of  the  income  tax 
due  or  owing  by  him  for  the  year  1944. 

It  thus  becomes  crystal  clear  from  the  analysis  of  all 
of  the  evidence  in  the  record,  both  the  testimony  and  the 
exhibits  offered  and  received  against  and  for  appellant, 
viewed  in  the  light  most  favorable  to  the  government, 
that  there  is  a  complete  absence  of  any  substantial  evi- 
dence to  support  the  finding  that  appellant  was  guilty 
of  the  offense  charged  in  Count  II  of  the  indictment. 

It  must  be  remembered  that  not  only  must  the  evidence 
show  that  appellant  attempted  to  evade  a  substantial  part 
of  the  income  tax  due  and  owing  by  him  for  the  year 
1944,  but  there  must  be  substantial  evidence  that  such 
attempt  was  willful. 

"It  has  always  been  the  law  (unless  otherwise  pre- 
scribed by  statute)  that  to  convict  one  of  crime  re- 
quires the  proof  of  an  intention  to  commit  a  crime." 

Nosowitz  V.    U.   S.,  2nd   Cir.    (1922),   282   Fed. 

575,  578. 
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The  statute  which  appellant  was  charged  to  have  vio- 
lated, to-wit:  Section  145(b),  Internal  Revenue  Code, 
26  U.  S.  C.  A.  145(b),  by  its  express  language  makes 
willfulness  one  of  the  essential  elements  of  the  offense. 
It  provides,  in  so  far  as  is  material  here, 

".  .  .  Any  person  who  zuillfully  attempts  in  any 
manner  to  evade  or  defeat  any  income  tax  imposed 
by  this  chapter  shall,  in  addition  to  other  penalties 
provided  by  law,  be  guilty  of  a  felony     .     .     ." 

It  has  been  repeatedly  held  that  a  willful  intent  is  one 
of  the  essential  elements  in  the  proof  of  the  crime  of 
evasion  of  federal  income  taxes. 

U.  S.  V.  Zimmerman,  7th  Cir.  (1939),  108  R  (2d) 
370,  374; 

Malone  v.  U.  S.,  7th  Cir.  (1938),  94  F.  (2d)  281, 
286; 

Hargrove  v.  U.  S.,  5th  Cir.   (1933),  67  F.   (2d) 
820,  823; 

Heindel  v.   U.  S.,  6th  Cir.    (1945),   150  F.    (2d) 
493,  496,  497. 

Not  only  is  the  record  in  this  case  against  appellant 
wholly  barren  of  any  substantial  evidence  that  he  attempted 
to  evade  any  part  of  the  income  tax  due  and  owing  by 
him  for  the  year  1944,  but  it  is  completely  devoid  of  any 
evidence  that  appellant  willfully  attempted  so  to  do. 

This  Court  is  weighed  with  the  responsibility  of  exam- 
ining all  the  evidence  to  determine  where  in  this  record 
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there  is  substantial  evidence  offered  and  received  against 
appellant  that  he  violated  the  statute  in  question. 

U.  S.  V.  Wise,  7th  Cir.  (1939),  108  F.  (2d)  379, 
383. 

To  paraphrase  the  language  of  the  court  in  Karchmer 
V.  U.  S.,  7th  Cir.  (1932),  61  F.  (2d)  623,  at  least  the 
evidence  against  appellant  in  this  case  was,  to  put  it 
conservatively,  not  less  consistent  with  innocence  than 
with  an  attempt  to  evade  the  payment  of  taxes. 

In  the  words  of  the  Court  in  Candler  v.  U.  S.,  5th  Cir. 
(1944),  146  F.  (2d)  424,426: 

"The  evidence  is  as  consistent  with  innocence  as 
with  guilt,  and  fails  signally  to  show  willful  intent, 
and  we  are  not  willing  to  convict  the  defendant  on 
the  evidence  as  disclosed  by  the  record  here." 

This  Court,  after  a  consideration  of  the  facts  in  the 
record  against  appellant  in  this  case,  must  inevitably  be 
led  to  say,  as  was  said  by  the  Court  in  Williams  v.  U.  S., 
C.  A.  D.  C.  (1944),  140  F.  (2d)  351,  352: 

''Accordingly,  we  have  read  the  testimony  and 
reach  the  conclusion  that  to  permit  the  conviction  to 
stand  would  result  in  a  miscarriage  of  justice. 
To  sustain  it  we  should  have  to  find,  at  least,  that 
the  evidence  is  more  consistent  with  guilt  than  with 
innocence.  Considered  from  that  aspect  we  are  of 
the  opinion  that  not  enough  is  shown." 
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SPECIFICATION  OF  ERROR  NO.  II. 

The  Trial  Court  Erred  in  Denying  Appellant's  Mo- 
tions for  an  Acquittal  of  the  Offense  Charged 
Against  Him  in  Count  II  of  the  Indictment  Made 
at  the  Close  of  the  Government's  Case  and  at  the 
Close  of  All  the  Evidence. 

At  the  close  of  the  government's  case,  appellant  moved 
the  court  to  acquit  him  of  the  offense  charged  against 
him  in  both  Counts  I  and  II  of  the  indictment  [Tr.  p. 
1225].  The  motion  so  made  was  granted  as  to  Count 
I  and  denied  as  to  Count  II  [Tr.  p.  1232]. 

At  the  close  of  all  the  evidence,  appellant  renewed 
his  motion  for  an  acquittal  as  to  Count  II  of  the  indict- 
ment [Tr.  p.  1352].  This  motion  too  was  denied  [Tr. 
p.  1363]. 

It  has  been  held  by  a  long  line  of  decisions  that  unless 
there  is  substantial  evidence  of  facts  which  exclude  every 
other  hypothesis  than  guilt,  it  is  the  duty  of  the  trial 
judge  to  acquit  the  defendant,  and  where  all  the  evi- 
dence is  as  consistent  with  innocence  as  it  is  with  guilt, 
it  is  the  duty  of  the  appellate  court  to  reverse  a  judgment 
against  the  accused. 

Graceffo  v.   U.  S.,  3rd  Cir.    (1931),  46  F.    (2d) 
852,  853; 

Nicola  V.    U.   S.,  3rd   Cir.    (1934),   72   F.    (2d) 
780,  786; 

Yoffe  V.    U.   S.,   1st   Cir.    (1946),    153    F.    (2d) 
570,  572,  573; 

Nosowitc  V.    U.   S.,   2nd   Cir.    (1922),   282    Fed. 
575,  578. 
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It  has  heretofore  been  estabHshed  that  the  evidence 
offered  and  received  against  and  for  appellant  was  entirely 
consistent  with  his  innocence,  and  that  there  is  a  complete 
absence  of  any  substantial  evidence  to  support  his  con- 
viction. 

The  trial  court  erroneously  denied  that  motion  made  by 
appellant  for  an  acquittal  of  the  offense  charged  against 
him  in  Count  II  of  the  indictment,  an  error  which  this 
Court  must  notice  and  correct. 

U.  S.  V.  Wishnatski,  2nd  Cir.  (1935),  77  F.  (2d) 
357,  360. 

SPECIFICATION  OF  ERROR  NO.  III. 

The  Trial  Court  Erred  in  Admitting,  Over  Appellant's 
Objection,  Exhibits  34,  35,  36A,  44,  45,  50A  and 
50B,  and  in  Denying  Appellant's  Motion  to  Strike 
From  the  Record  Exhibits  32,  34,  35  and  36A. 

Exhibits  32,  34,  35  and  36A  were  offered  by  the  gov- 
ernment and  received  in  evidence  by  the  Court  upon  the 
statement  and  assurance  of  government  counsel  that  said 
exhibits  would  be  ''connected"  or  "tied  up"  [Tr.  pp.  384- 
386,  incl.].  At  the  time  Exhibits  34,  35  and  36x'\  were 
offered  in  evidence,  appellant  interposed  the  objection 
that  said  exhibits  pertained  to  a  period  beyond  the  year 
(1944),  involved  in  the  offense  charged  and  were  not 
within  the  issues  [Tr.  pp.  385-386]. 

Exhibit  32,  the  signature  card  of  appellant  for  the 
commercial  account  maintained  by  him,  Exhibit  34,  the 
application  of  Ruth  Himmelfarb,  dated  January  20th, 
1945,  for  a  cashiers  check  to  Acme  Meat  Co.,  in  the 
amount  of  $3150.00  could  only  become  relevant  to  and 
material,    or    be    "connected"    with    the    offense    charged 


against  appellant  if  it  were  shown  that  such  bank  ac- 
count and  cashiers  check,  issued  pursuant  to  the  applica- 
tion, Exhibit  34,  were  relevant  to  and  connected  with  the 
offense  charged  against  appellant.  This,  as  will  be  seen, 
was  never  done. 

Exhibit  35,  the  cashiers  check,  dated  January  20,  1945, 
payable  to  Acme  Meat  Co.,  in  the  amount  of  $3150.00, 
issued  pursuant  to  the  aforementioned  application,  could 
only  become  material  and  relevant  to,  or  be  "connected" 
with  the  offense  charged  against  appellant  if  it  were  shown 
that:  (a)  the  funds  with  which  the  cashiers  check  was 
purchased  were  the  funds  of  appellant;  (b)  which  con- 
stituted or  represented  income  for  the  calendar  year  1944; 
and  (c)  upon  which  appellant  had  paid  no  income  tax. 
This  was  never  done.  No  attempt  was  made  by  the  gov- 
ernment so  to  do. 

As  heretofore  pointed  out  by  appellant,  not  a  single 
word  of  testimony  was  given  by  any  witness  respecting 
this  check,  the  source  of  the  proceeds  with  which  it  was 
purchased,  the  time  at  which,  the  person  by  whom,  or  the 
manner  in  which  such  proceeds  were  acquired. 

This  court  will  search  the  record  herein  in  vain  for  a 
solitary  particle  of  evidence  respecting  this  exhibit. 

Had  Exhibit  35  been  a  cashiers  check  payable  to  ap- 
pellant instead  of  a  cashiers  check  issued  by  or  for  him, 
it  would,  at  best,  be  of  questionable  significance,  for 
even  under  those  circumstances,  the  bare  fact  that  a  tax- 
payer received  and  cashed  a  check  for  a  substantial  amount 
would  not  in  and  of  itself  suffice  to  establish  that  income 
tax  was  due  on  account  of  it. 

Glcchnan  v.  U.  S.,  8th  Cir.   (1935),  80  F.   (2d) 
394,  399. 
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But,  where,  as  here,  a  taxpayer  issues  or  causes  a  check 
to  be  issued  to  another,  it  is  wholly  without  relevancy. 
Such  a  payment  does  not  and  cannot  constitute  income 
and  no  income  tax  does  or  can  become  due  by  reason 
of  such  payment. 

Exhibit  36A,  comprised  of  a  number  of  ledger  sheets 
of  the  commercial  account  of  appellant  for  the  period 
December  23,  1943  to  March  22,  1945,  incl.,  could  only 
become  material,  relevant  to  and  "connected"  with  the 
offense  charged  against  appellant  if  it  were  shown  that: 
(a)  the  money  deposited  therein  was  income  of  appel- 
lant; (b)  for  the  year  1944;  and  (c)  upon  which  appel- 
lant had  paid  no  income  tax.  This  too  was  never  done; 
no  attempt  was  made  by  the  government  so  to  do.  Not  a 
single  word  of  testimony  was  given  by  any  witness  re- 
specting this  exhibit,  the  source  or  nature  of  the  funds 
deposited  therein,  the  time  they  were  acquired,  or  any 
other  facts  respecting  the  deposits  to,  the  withdrawals 
from,  or  balances  in  said  account.  This  court  will  search 
this  record  in  vain  for  a  solitary  particle  of  evidence 
respecting  this  exhibit. 

The  bare  fact  standing  alone  that  appellant  has  from 
time  to  time  deposited  money  in  a  bank  account  does 
not  prove  that  such  deposits  were  income,  or  that  he 
owed  a  tax  thereon. 

Gleckman  v.  U.  S.,  8th  Cir.   (1935),  80  F.   (2d) 
394,  399. 

At  the  close  of  all  of  the  testimony  appellant  moved 
the  court  to  strike  from  the  records  Exhibits  32,  34,  35, 
and  36A  [Tr.  pp.  1363-1367].  This  motion  was  made 
upon  the  grounds  that  said  exhibits  were  not  in  any  way 
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them;  they  covered  periods  prior  and  subsequent  to  the 
period  involved  in  this  proceeding;  were  not  within  the 
issues,  and  no  showing  had  been  made  that  they  related 
in  any  way  to  appellant's  income  or  income  tax  [Tr.  pp. 
1363-1367].  The  motion  to  strike  said  exhibits  was 
denied  by  the  Court.     In  so  doing  the  Court  erred. 

Evidence  which  has  no  bearing  on  the  matters  in  issue 
should  be  excluded. 

Nicola  V.  U.  S.,  3rd  Cir.  (1934),  72  F.  (2d)  780, 
782,  783; 

Caughman  v.  U.  S.,  4th  Cir.  (1919),  258  F.  (2d) 
434,  435,  436; 

Nigro  V.    U.  S.,  8th   Cir.    (1941),   117   F.    (2d) 
624,  631,  632; 

Meyers  v.   U.  S.,  9th  Cir.    (1945),   147  F.    (2d) 
663,  666,  667. 

A  judgment  will  be  reversed  where  irrelevant  evidence 
prejudicial  to  the  accused  was  admitted. 

Meyers  v.   U.  S.,  9th  Cir.    (1945),   147  F.    (2d) 
663,  666,  667; 

Nicola  V.  U.  S.,  3rd  Cir.  (1934),  72  F.  (2d)  780, 
782,  783; 

Nigro  v.  U.  S.,  8th  Cir.  (1941),  117  F.  (2d)  624, 
631. 

The  admission  of  bank  records   without  any  evidence 
connecting  same  with  the  offense  charged  is  error. 

Kittrell  V.   U.  S.,  10th  Cir.    (1935),  79  F.    (2d) 
259,  262; 

Williams  V.   U.  S.    (1897),   168  U.   S.  382,  395, 
396,  397. 
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The  admission  of  bank  records  without  any  evidence 
connecting-  same  with  the  offense  charged  is  reversible 
error  where  accused  may  have  been  prejudiced  thereby. 

WilUams  V.  U.  S.  (1897),  168  U.  S.  382,  395,  396, 
397. 

The  prejudice  resultant  to  appellant  from  the  admission 
of  these  exhibits  and  the  refusal  of  the  court  to  strike 
them  was  enhanced  by  the  fact  that  the  jurors  were  per- 
mitted by  the  court  to  take  all  of  the  exhibits  to  the  jury 
room  [Tr.  p.  1591],  and  aggravated  by  the  argument  to 
the  jury  by  counsel  for  the  government  respecting  these 
exhibits  pertaining  to  appellant's  bank  account. 

Mr.  Strong,  counsel  for  the  government,  in  his  opening 
argument  stated  to  the  jury  [Tr.  p.  1493]  : 

''Besides  that,  you  have  in  evidence  here  the  bank 
records  of  Mr.  Himmelfarb,  which  show  you  how 
much  money  got  into  his  bank  account." 

And  in  his  closing  argument  [Tr.  p.  1559]  : 

".  .  .  How  about  his  bank  account.  That  is  in 
evidence.  Of  course  nobody  testified  as  to  those 
books.  If  the  books  show  on  their  face  what  they 
purport  to  show,  if  the  records  are  clear,  you  can't 
have  testimony.  The  books  speak  for  themselves. 
That  is  why  they  were  admitted  in  evidence.  If  they 
weren't  in  evidence  they  wouldn't  be  in  this  case." 

GuiU  may  not  be  established  by  speculation  or  conjec- 
ture. 

Karchmer  v.  U.  S.,  7th  Cir.   (1932),  61  F.   (2d) 

623; 
Kassin  v.  U.  S.,  5th  Cir.  (1937),  87  F.  (2d)  183, 

184; 
Denner  v.  U.  S.,  6th  Cir.  (1945),  147  F.  (2d)  286. 
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Notwithstanding  this  basic  and  salutary  rule  of  law, 
the  jury  was  invited  to  assume  that  appellant  received 
income  and  evaded  the  payment  of  tax  thereon  merely  be- 
cause the  exhibits  herein  discussed  "which  show  you  how 
much  money  got  into  his  (appellant's)  bank  account"  were 
admitted  in  evidence  even  though  "of  course  nobody  testi- 
fied as  to  those  books."     (Parenthesis  ours.) 

Exhibit  44  is  the  insurance  policy  and  Exhibit  45  is 
the  m.onthly  reports  made  in  connection  with  such  policy, 
as  hereinbefore  stated.  Prior  to  the  introduction  of  Ex- 
hibit 45,  appellant  requested  permission  to  examine,  on 
voir  dire,  Mr.  Gorgerty,  the  witness  who  identified  that 
exhibit,  which  request  the  court  denied  [Tr.  pp.  918- 
920].  Subsequently  appellant  moved  the  court  to  strike 
Exhibits  44  and  45  from  the  record  upon  the  ground  that 
the  copy  of  the  insurance  policy,  Exhibit  44,  was  received 
in  evidence  upon  the  testimony  of  Mr.  Gorgerty  that  it 
was  a  true  copy  of  the  original,  which  was  upon  cross- 
examination  established  not  to  be  the  fact,  and  that  as  to 
Exhibit  45,  no  foundation  whatsoever  had  been  laid,  and 
that  said  reports  had  been  filled  in  and  signed  by  Mr. 
Gorgerty,  except  for  the  one  report  signed  in  blank  by 
appellant.  This  motion  was  likewise  denied  [Tr.  pp.  946- 
947]. 

No  conceivable  reason  appears  for  the  introduction  in 
evidence  of  these  exhibits  other  than  to  prejudice  appel- 
lant by  implying  that  appellant  was  capable  of  irregular 
conduct  in  improperly  causing  such  policy  to  be  trans- 
ferred from  himself  to  Sam  Ormont  and  himself,  doing 
business  as  Acme  Meat  Company. 

Lest  it  be  thought  that  Exhibits  44  and  45  were  offered 
and  introduced  in  evidence  for  the  purpose  of  establishing 
the  relationship  of  partners  between  appellant  and  Sam 
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Ormont,  and  to  refute  the  existence  of  the  relationship  of 
employer  and  employee,  we  direct  this  Honorable  Court's 
attention  to  the  position  of  the  government  as  reflected  by 
the  opening  argument  to  the  jury  of  counsel  for  the 
government  [Tr.  pp.  1464-1465]  : 

"But  again  that  is  another  fact.  If  everything  is 
open  and  aboveboard,  why  are  they  concealing  the 
fact  that  they  are  partners?  Why  all  this  to-do  over 
whether  they  are  partners  or  not?  /  can't  figure  out 
whether  it  makes  any  difference  or  not,  whether  they 
are  or  aren't,  but  I  know  it  makes  this  difference, 
that  everything  that  is  concealed  tends  to  shozv  that 
the  person  who  yon  charge  as  having  violated  it  or 
not  it  tends  to  show  how  he  operates,  and  it  is  one 
of  the  facts  that  yon  shoidd  take  into  consideration 
as  to  the  element  of  willfullness/'     (Emphasis  ours.) 

Not  the  slightest  relevancy  existed  between  Exhibits 
44  and  45  and  the  offense  charged  against  appellant. 
Conduct  of  a  party,  whether  proper  or  improper,  having 
no  connection  with  or  relationship  to  the  payment  of  in- 
come taxes,  may  not  be  considered  in  determining  whether 
the  acts  of  the  accused  respecting  his  income  and  income 
tax,  was  or  was  not  willful. 

Once  again  we  find  that  the  court  erred  in  denying 
appellant's  motion  to  strike  irrelevant  and  immaterial  ex- 
hibits prejudicial  to  appellant — a  prejudice  which  was 
enhanced  by  the  permission  given  by  the  court  to  the  jury 
to  take  all  of  the  exhibits  to  the  jury  room,  and  aggra- 
vated by  the  argument  addressed  to  the  jury  by  counsel 
for  the  government  respecting  these  exhibits. 

Exhibits  50A  and  50B,  the  court  will  recall,  are  the 
statements  of  net  worth  of  appellant  as  of  April  30,  1945. 
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Identical  with  each  other  in  all  respects,  except  that  50A 
is  unsigned,  whereas  SOB  was  signed  by  appellant. 

Appellant  objected  to  the  introduction  of  said  exhibits 
on  the  grounds  that  they  were  incompetent,  irrelevant  and 
immaterial,  that  no  foundation  had  been  laid  therefor,  that 
same  were  encompassed  within  the  rule  respecting  privi- 
leged communications,  that  no  corpus  delicti  had  been 
established,  and  that  said  exhibits  were  not  within  the 
issues  of  the  case  and  were  subsequent  in  point  of  time  to 
the  offense  charged  against  appellant.  This  objection  was 
overruled  [Tr.  pp.  1108-1109,  1112-1114,  inch]. 

It  has  heretofore  been  pointed  out  that  not  a  solitary 
fragment  of  evidence  was  introduced  to  attempt  to  estab- 
lish that  any  part  or  portion  of  appellant's  assets  or  lia- 
bilities shown  by  such  statement  of  net  worth  reflected 
income  of  appellant  for  the  year  1944,  in  excess  of  the 
amount  reported  by  appellant,  or  at  all,  or  to  establish  any 
connection  between  appellant's  net  worth  as  of  April  30. 
1945,  or  any  of  the  assets  or  liabilities  therein  set  forth 
and  the  offense  of  which  appellant  stood  accused. 

It  is  fundamental  that  the  mere  fact  that  a  person  may 
have  acquired  and  is  possessed  of  assets  of  marked  value 
is  not  proof  in  and  of  itself  that  no  income  tax  had  been 
paid  thereon,  or  that  such  assets  were  acquired  by  the 
evasion  of  income  taxes. 

Similarly,  it  is  basic  that  the  mere  fact  that  appellant, 
on  April  30,  1945,  was  possessed  of  a  substantial  net 
worth,  did  not  give  rise  to  a  presumption  or  create  any 
inference  that  the  acquisition  or  possession  of  such  net 
worth  was  the  result  of  an  evasion  or  attempt  to  evade 
the  payment  of  income  tax. 

Glcckmau  v.  U.  S.,  8th  Cir.   (1935),  80  F.   (2d) 
394,  399. 
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Yet  the  government  so  treated  and  regarded  appellant's 
statement  of  net  worth. 

Counsel  for  the  government  in  his  opening  statement  to 
the  jury  referred  to  these  Exhibits  50A  and  SOB  [Tr.  p. 
1493],  and  expressly  invited  the  jury  to  fasten  guilt  upon 
appellant  by  speculation  and  conjecture  in  the  absence  of 
relevant  and  cogent  evidence  thereof.  Once  more  the 
prejudice  resultant  from  the  admission,  over  objection  of 
immaterial  exhibits,  was  enhanced  by  the  permission  given 
to  the  jury  to  take  all  exhibits  to  the  jury  room,  and 
aggravated  by  the  argument  to  the  jury  by  counsel  for 
the  government. 

SPECIFICATION  OF  ERROR  NO.  IV. 

Counsel  for  the  Government  Was  Guilty  of  Miscon- 
duct in  Addressing  Improper  Argument  to  the 
Jury. 

Because  of  the  fact  that  the  substantially  major  portion 
of  the  evidence  in  this  case  was  offered  and  received 
against  Sam  Ormont  alone,  and  a  comparatively  small 
amount  of  the  entire  evidence  was  offered  and  received 
against  appellant,  it  was  of  prime  importance  to  appellant 
that  only  such  evidence  as  was  received  against  and  for 
him  be  considered  by  the  jury  in  determining  his  guilt  or 
innocence. 

Counsel  for  the  government,  while  purporting  from  the 
very  outset  of  his  argument  to  consider  the  cases  of 
appellant  and  Sam  Ormont  separately  [Tr.  p.  1450],  in 
apparent  recognition  of  the  legal  necessity  for  so  limiting 
the  evidence,  however  repeatedly  referred  to  and  applied 
against  appellant  evidence  which  was  not  in  the  record 
against  appellant,  and  if  in  the  record  at  all,  was  there 
only  against  his  co-defendant,  Sam  Ormont. 
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Thus  counsel  for  the  government  in  the  portion  of  his 
opening  argument  purportedly  directed  against  Sam  Or- 
mont  stated  [Tr.  p.  1470]  : 

"You  know  what  was  going  on  with  the  sale  of 
meat.  You  know  what  those  payments  are.  I  am 
not  even  going  to  mention  them  by  name.  It  would 
be  insulting  your  intelligence  to  mention  them, — these 
extra,  unreported  side  payments,  that  he  took  with 
the  left  hand,  the  amount  of  money,  and  put  in  the 
left  pocket,  and  then  he  puts  in  the  Acme  books,  and 
takes  the  extra  money  with  the  right  hand,  and  puts 
it  in  the  right-hand  pocket.  Oh,  that  was  a  joint 
venture.  That  was  separate  and  apart.  Simultane- 
ously, on  the  same  sale  of  meats,  he  has  engaged  in 
two  separate  enterprises,  one  selling  at  the  price 
shown  on  the  invoices,  and  the  other  getting  this 
unreported  additional  amount,  this  extra  money,  this 
side  money,  which  was  split  fifty-fifty,  and  the  legiti- 
mate part  being  split  on  the  basis  Mr.  Bircher  and 
Mr.  Phoebus  told  you." 

It  will  be  observed  that  the  personal  pronoun  "he," 
referring  to  Mr.  Ormont,  is  used  throughout  the  afore- 
quoted  statement.  In  the  last  sentence  thereof,  however, 
Mr.  Strong  refers  to 

".  .  .  this  unreported  additional  amount,  this 
extra  money,  this  side  money,  which  was  split  fifty- 
fifty,  and  the  legitimate  part  being  split  on  the  basis 
Mr.  Bircher  and  Mr.  Phoebus  told  you." 

This  reference  is  and  can  only  be  a  reference  to  appel- 
lant as  well  as  to  Sam  Ormont,  and  by  such  statement  the 
jury  was  told  that  appellant  and  Sam  Ormont  split  "unre- 
ported," "additional,"  "extra,"  "side  money,"  notwith- 
standing the  fact  that  the  record  was  wholly  barren  of 
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any  evidence  that  appellant  received  money  from  such 
sources  or  money  that  may  be  so  characterized.  Not  a 
particle  of  evidence  was  introduced  against  appellant 
designating  the  source  of  any  funds  received  by  him,  or 
the  nature  of  the  transactions  in  which  such  funds  were 
earned. 

Any  doubt  that  this  portion  of  the  argument  of  govern- 
ment counsel  was  directed  against  appellant  as  well  as 
Sam  Ormont,  although  purportedly  made  against  Sam 
Ormont,  is  dispelled  by  the  immediately  succeeding  state- 
ments made  by  Mr.  Strong  to  the  jury,  in  which  the 
singular  pronoun  "he"  is  changed  to  the  plural  form,  as 
follows  [Tr.  pp.  1470-1471]: 

"And  they  take  this  money,  and  they  put  it  away, 
Mr.  Ormont  particularly,  and  on  the  24th  day  of 
May,  1945,  when  he  is  caught,  he  rushes  in  and  files 
a  return.  But  even  in  the  return  which  he  filed  on 
that  day  it  fails  to  disclose  exactly  what  happened, 
because  the  return,  if  you  will  examine  it,  even  there 
conceals  the  source  of  the  money.  It  says.  Business 
or  Profession :  Miscellaneous  enterprises.  What  mis- 
cellaneous enterprises?  What  enterprises  separate 
and  apart  from  the  sale  of  meat  by  the  Acme  Meat 
Company?"     (Emphasis  ours.) 

The  pronoun  "he"  has  now  become  "they,"  before  re- 
verting again  to  "he."  This  change  of  pronouns  from 
the  singular  to  the  plural,  which  effectively  applies  against 
appellant,  evidence  which  is  not  in  the  record  as  to  him, 
is  not  an  isolated  instance.  Two  short  paragraphs  later 
Mr.  Strong  again  shifts  from  the  pronoun  "he"  to  "their" 
in  the  following  statement,  still  purportedly  made  against 
Sam  Ormont  [Tr.  pp.  1471-1472]  : 

"I  ask  you,  ladies  and  gentlemen,  if  that  kind  of 
testimony  will  tell,  whether  that  kind  of  evidence  will 
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convince  you  that  their  income  tax  was  reported 
properly,  or  if  it  was  on  a  fiscal  year  basis?  Money 
that  comes  in  as  extra  payment,  money  collected, 
which  the  right  hand  keeps  from  the  left  hand, 
money,  after  the  investigation  starts  in,  reported  as 
miscellaneous  enterprises,  miscellaneous  income;  no 
expense,  $70,000,  split,  in  two  years — do  you  think 
that  is  a  bona  fide  business  venture,  on  a  fiscal  year 
basis,  when  he  rushed  in,  on  May  24th?  I  won't  go 
into  that.  You  know  what  transpired  on  that  date, 
and  his  Honor  will  instruct  you  as  to  what  you 
should  consider  in  that  connection,  and  you  will  de- 
cide for  yourself  if  it  is  a  bona  fide  joint  venture, 
bona  fide  business  enterprise  on  a  fiscal  year  basis, 
or  is  this  just  a  method  concocted  up  in  a  hurry, 
after  the  investigation  has  started,  to  account  for 
money,  to  excuse  it,  to  report  it,  to  get  out  of  any 
possible  charges  of  violation."     (Emphasis  ours.) 

Once  more  we  have  a  reference  to  highly  prejudicial 
matters  dehors  the  record  that  other  unrelated  oflfenses 
of  which  no  evidence  exists  in  this  record  against  appel- 
lant were  committed  by  him. 

A  moment  or  two  later,  counsel  for  the  government 
made  the  following  statement  [Tr.  pp.  1472-1473]  : 

"Do  you  think  they  had  a  separate  joint  venture, 
apart  from  the  Acme  Meat  Company?  Even  in  this 
return  it  does  not  say  anything  about  a  partnership. 
You  will  remember  Mr,  Gorgerty  testified  they  said 
they  were  partners,  and  they  had  an  insurance  policy, 
during  the  same  period,  and  Mr.  Gorgerty  said  that 
they  are  partners.  They  gave  the  insurance  policy  as 
partners.  What  does  this  joint  venture  say?  It  does 
not  say  from  what;  it  does  not  say  anything.  50  per 
cent  of  the  money  to  Mr.  Ormont,  and  50  per  cent 
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to  Mr.  Himmelfarb.  Just  take  the  first  eight  months 
of  that,  which  was  1944;  take  8/12ths  of  $70,000, 
allocate  it  to  each  defendant,  and  then  you  will  know 
exactly  about  the  income,  because  there  are  no  books 
or  records.  You  will  know  about  how  much  money 
they  earned  in  1944.  That  money  they  did  not  re- 
port, although  they  knew  they  earned  it  in  1944; 
knew  it  was  part  of  the  operation  of  the  Acme  Meat 
Company ;  and  knew  it  was  side  money,  in  connection 
with  the  sale  of  meat.    They  did  not  report  it. 

"Ask  yourself  this :  Do  you  think  they  would  have 
reported  it  at  any  time,  if  they  had  not  been  investi- 
gated? Ask  yourself.  If  you  find  this  return  is 
phony,  just  a  means  of  getting  out  of  a  trap,  after 
they  find  themselves  being  investigated,  after  they 
found  that  they  were  caught,  disregard  this  return 
for  whatever  it  is  worth."     (Emphasis  ours.) 

Here  we  find  consistent  references  to  "they,"  although 
the  argument  is  one  which  is  still  purportedly  directed 
against  Sam  Ormont.  Here  too  we  once  more  have  an 
application  against  appellant  of  evidence  which,  if  in  the 
record  at  all,  is  not  in  the  record  against  appellant. 

Thus,  no  evidence  was  offered  or  received  against 
appellant  that : 

(a)  Any  portion  of  the  earnings  of  the  joint  venture, 
reported  in  Exhibit  6,  the  fiscal  return  for  the  period  May 
1,  1944,  to  April  30,  1945,  was  earned  in  the  year  1944; 

(b)  That  there  are  no  books  or  records; 

(c)  That  appellant  received  any  money  which  he  did 
not  report; 

(d)  That  appellant  received  any  money  which  he  knew     ^ 
was  earned  in  1944; 
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(e)  That  appellant  knew  it  was  part  of  the  Acme  Meat 
Co.; 

(f)  That  appellant  knew  that  such  money  was  "side- 
money"  ; 

(g)  That  the  return,  Exhibit  6,  is  "phony,  just  a  means 
of  getting  out  of  a  trap" ;  or 

(h)  That  such  return  was  made  "after  they  found  that 
they  were  caught." 

The  aforequoted  statement  was  immediately  followed 
by  a  statement  in  which  there  was  a  complete  admixture 
of  the  singular  and  plural  pronouns,  to  wit  [Tr.  pp.  1473- 
1474] : 

"They  don't  report  on  how  or  where  the  money 
came  from,  but  that  same  day,  after  it  was  filed — 
they  filed  it  in  the  morning;  Mr.  Ormont  went  up  to 
see  Mr.  Bircher  and  Mr.  Phoebus,  and  had  a  long 
discussion.  You  remember  the  record.  He  told  them 
where  the  money  was  from.  You  remember  he  tried 
to  get  out  of  saying  it  was  extra  payments:  side 
money.  He  made  it  sound  like  gifts.  They  disclosed 
at  that  time  what  that  money  was,  and,  if  everything 
was  above  board,  clean,  honest,  and  not  a  violation 
of  law,  why  didn't  they  put  it  on  the  return?  Why 
did  they  have  these  hieroglyphics?  Miscellaneous  in- 
come, $71,000.00.  No  explanation;  nothing.  And 
there  was  some  testimony  that  they  told  Mr.  Bircher 
and  Mr.  Phoebus  they  were  afraid  of  some  other 
agency  finding  it  out.  You  remember  they  stated 
that,  and  that's  why  they  concealed  it.  That  is  why 
they  did  not  report  it. 

"But  it  does  not  make  any  diflference  why  they  did 
not,  so  long  as  it  was  wilfully  and  deliberately  not 
reported,  and  it  should  have  been  reported  then,  so 
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far  as  I  am  concerned.  It  is  up  to  you  to  decide 
finally,  in  Count  I,  whether  there  was  a  wilful  at- 
tempt to  evade  and  defeat  the  tax  which  was  due." 
(Emphasis  ours.) 

In  the  statement  last  aforequoted  are  a  number  of 
statements  dehors  the  record  as  against  appellant,  includ- 
ing the  assertions  that: 

(a)  Mr.  Ormont  went  up  to  see  Mr.  Bircher  and  Mr. 
Phoebus  and  had  a  long  discussion  on  the  same  day  the 
fiscal  return,  Exhibit  6,  was  filed; 

•    (b)  That  "they,"  which  would  include  appellant,  "dis- 
closed at  that  time  what  that  money  was"; 

(c)  That  at  that  time  "they"  told  Mr.  Bircher  and  Mr. 
Phoebus  "they"  were  afraid  of  some  other  agency  finding 
it  out;  and 

(d)  That  is  why  "they"  concealed  it  and  why  "they" 
did  not  report  it. 

The  foregoing  statement  was  shortly  followed  by  the 
following,  which  while  expressly  directed  to  "he,"  Mr. 
Ormont,  is  so  completely  entwined  with  and  inseparable 
from  the  aforequoted  statements  that  counsel  for  the  gov- 
ernment might  just  as  well  have  continued  to  use  the 
pronoun  "they"   [Tr.  p.  1475]: 

"Now  some  questions  as  to  whether  these  things 
were  gifts,  this  money  he  received  on  the  side  was 
gifts.  I  will  leave  that  to  you.  You  have  had  expe- 
rience and  you  have  been  in  the  world  long  enough. 
Do  you  think  that  in  a  business  which  produced  an 
income  that  was  reported  of  $12,000  for  the  year 
1944,  do  you  think  that  the  customers  of  that  busi- 
ness brought  in  $70,000  in  gifts?     That  is  a  new 


—57— 

term  for  those  side  payments,  gifts,  voluntary  gifts. 
You  don't  have  to  pay  it,  but  what  do  you  get  if  you 
don't?     You  know  what  those  payments  were." 

Both  the  repetition  of  the  foregoing  statements  dehors 
the  record  as  well  as  the  shifting  back  and  forth  from  the 
"he"  to  the  "they"  and  "their"  is  markedly  consistent 
throughout  the  argument  of  government  counsel. 

It  admittedly  is  sufficiently  difficult  for  a  jury  to  segre- 
gate in  their  minds  the  evidence  received  against  one  de- 
fendant alone  from  the  evidence  received  against  his  co- 
defendant  only,  and  we  submit  that  such  a  task  became 
utterly  impossible  when  counsel  for  the  government  ap- 
plied the  evidence  received  solely  as  against  appellant's 
co-defendant,  Sam  Ormont,  to  the  appellant,  and  expressly 
invited  and  requested  the  jury  to  apply  and  consider 
against  appellant  such  matters  dehors  the  record. 

The  errors  committed  by  counsel  for  the  government  in 
his  opening  argument  were  re-emphasized  by  him  with 
deadly  effect  in  his  closing  argument,  and  the  resultant 
prejudice  became  eradicable.  At  almost  the  commence- 
ment of  his  closing  argument,  Mr.  Strong  stated  to  the 
jury   [Tr.  pp.  1545-1546]: 

"Now  as  I  said  at  the  outset,  this  is  a  simple  case. 
It  involves  meat,  the  sale  of  meat  by  the  Acme  Meat 
Company,  and  in  connection  with  that  sale  of  meat 
they  collected  money  which  was  shown  on  the  invoices 
and  reported  on  the  books.  You  heard  that  testi- 
mony. 

"Besides  that,  on  the  other  hand,  they  collected 
some  more  money.  They  like  to  call  it  gifts.  They 
like  to  call  it  something  else.  But  you  know  what  it 
is,  it  is  overcharges,  extra  money  on  the  side.     Did 
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they  collect  that  as  a  special  or  separate  venture  ?  Was 
that  a  separate  enterprise  that  they  had,  as  though 
you  would  run  one  factory  on  one  side  of  the  street 
under  one  name  and  another  factory  on  the  other 
side  where  you  are  doing  something  else?  No,  the 
evidence  here  shows  that  it  is  exactly  the  same  trans- 
action. You  sell  the  same  meat,  you  get  part  of  the 
payment  with  the  left  hand  and  part  of  the  payment 
with  the  right  hand.  So  of  course  after  they  got 
caught  by  the  investigators,  and  the  investigators 
came  in,  they  have  to  get  some  other  reason  to  explain 
this  away  to  get  out  of  something  that  they  have 
fallen  into.  So  they  come  up  with  the  joint  venture 
idea.  We  have  talked  enough  about  that  joint  ven- 
ture."    (Emphasis  ours.) 

It  is  evident  from  the  foregoing  statement  that  by  the 
time  Mr.  Strong  commenced  his  closing  argument  he  had 
apparently  convinced  himself  that  the  oifense  charged 
against  appellant  was  not  an  attempt  to  evade  income  tax 
but  some  offense  relating  to  overcharges  and  the  sale  of 
meat,  for  he  tells  the  jury  in  so  many  words  that  ". 
this  is  a  simple  case.  It  involves  meat,  the  sale  of  meat 
by  the  Acme  Meat  Company,  .  .  .,"  and  "Besides  that, 
on  the  other  hand,  they  collected  some  more  money.  .  .  ."; 
".  .  .  it  is  overcharges,  extra  money  on  the  side" 
[Tr.  pp.  1545-1546]. 

And  again  [Tr.  p.  1547]  : 

"They  explained  why  they  didn't  report  themselves 
as  partners,  because  it  might  embarrass  them  with 
some  other  Government  agencies.  And  they  explained 
to  you  why  they  would  rather  call  these  separate  pay- 
ments gifts,  because  it  might  embarrass  them  with 
some  other  Government  agencies.     Well,  you  know 
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what  they  are  doing-  here.  They  are  selling  meat, 
getting  money  with  the  right  hand  and  the  left  hand, 
and  they  are  reporting  the  money  that  they  get  with 
the  left  hand  and  not  reporting  the  money  that  they 
get  with  the  right  hand.  It  is  as  simple  as  all  that." 
(Emphasis  ours.) 

Appellant  feels  that  it  is  unnecessary  to  further  labor 
this  point.  Suffice  to  say  that  in  this  instance  too  this 
court  will  search  the  record  in  vain  to  find  any  evidence 
therein  against  appellant  pertaining  to  or  supporting  the 
statements  repeatedly  made  by  government  counsel  in  his 
argument  to  the  jury  respecting  the  matters  herein  dis- 
cussed. 


During  the  course  of  his  closing  argument  counsel  for 
the  government  stated  to  the  jury  that  two  persons,  to  wit : 
Mr.  Malin  and  Mr.  Moody,  were  accessible  as  witnesses 
to  appellant,  were  not  called  by  appellant,  and  inferred 
that  they  would  have  given  testimony  adverse  and  preju- 
dicial to  appellant,  if  called.  This  statement  by  Mr. 
Strong  is  as  follows  [Tr.  pp.  1560-1561] : 

"Then  Mr.  Katz  tells  you,  look  at  these  records. 
One  was  prepared  by  Mr.  Moody,  he  is  an  account- 
ant; and  the  other  is  prepared  by  Mr.  Malin.  So 
what?  Where  is  Mr.  Moody?  He  is  the  accountant 
for  the  defendant  and  he  has  something  to  say  in 
the  defense  of  the  defendant,  why  didn't  the  defend- 
ant put  him  on  the  stand  to  testify?  Why  didn't 
they  put  Mr.  Malin  on  to  testify  as  to  what  he  knows 
about  that?  I  had  him  on  the  stand  for  a  limited 
purpose,  as  much  as  I  could  get.  Did  they  call  him 
back?  Was  there  something  with  reference  to  the 
preparation  of  that  return  which  corroborates  the 
defendant  Himmelfarb?    Why  didn't  they  put  Mr. 
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Malin  on  the  stand  to  tell  you  about  it  then?  He  is 
just  as  accessible  to  them  as  he  is  to  me.  And  if  it  is 
their  defense,  it  is  their  witness.  They  didn't  put 
Mr.  Moody  on,  they  didn't  put  Mr.  Malin  on." 

There  was,  of  course,  no  evidence  that  Mr.  Moody  was 
accessible  as  a  witness  to  anyone,  but  without  regard  to 
the  accessibility  or  non-accessibility  of  either  or  both  of 
these  persons,  the  fact  remains  the  burden  is  not  upon  ap- 
pellant to  prove  his  innocence,  but  the  duty  rests  upon  the 
government  to  prove  his  guilt  beyond  a  reasonable  doubt. 
It  was  consequently  improper  and  prejudicial  for  counsel 
"for  the  government  to  state  to  the  jury  that  certain  wit- 
nesses might  have  been  called,  or  weren't  called,  or  could 
have  been  called  to  establish  the  innocence  of  appellant, 
and  to  infer  that  such  witnesses  were  not  called  because 
their  testimony  would  have  been  adverse  to  appellant. 

The  charge  by  an  assistant  U.  S.  Attorney  in  his  argu- 
ment respecting. the  failure  of  defendant  to  call  witnesses 
in  his  behalf  resulted  in  the  deprivation  of  the  presumption 
that  defendant  was  innocent. 

McKnight  v.  U.  S.,  6th  Cir.  (1899),  97  Fed.  208, 
211. 

Misconduct  of  counsel  and  improper  argument  in  ex- 
treme cases  warrants  a  reversal. 

Berger  v.  U.  S.  (1935),  295  U.  S.  78,  79  L.  Ed. 
1314,  55  S.  Ct.  629; 

Williams  v.  U.  S.  (1897),  168  U.  S.  382,  398,  42 
L.  Ed.  509,  18  S.  Ct.  92; 

Weathers  v.  U.  S.,  5th  Cir.  (1941),  117  F.  (2d) 
585,  586; 
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Ippolito  V.   U.  S.,  6th  Cir.   (1940),   108  F.   (2d) 
668,  670,  671 ; 

U.  S.  V.  Sprengel,  3rd  Cir.   (1939),  103  F.   (2d) 
876,  884; 

Turner  v.  U.  S.,  8th  Cir.  (1929),  35  F.  (2d)  25; 

Fontanello  v.  U.  S.,  9th  Cir.   (1927),  19  F.  (2d) 
921; 

Sischo  V.  U.  S.,  9th  Cir.   (1924),  296  Fed.  696, 
697; 

Fitter,  et  al.  v.  U.  S.,  2nd  Cir.  (1919),  258  Fed. 
567,  572. 

Appellant  is  well  aware  of  the  fact  that  he  did  not  cite 
the  misconduct  of  government  counsel  as  such  during  the 
course  of  argument  and  request  the  court  to  admonish  the 
jury  to  disregard  as  improper  Mr.  Strong's  argument  to 
them.  It  is  necessary,  however,  that  the  question  of  the 
effect  of  appellant's  failure  so  to  do  be  approached  by  this 
court  with  a  realistic  viewpoint,  and  with  a  knowledge  of 
appellant's  position  and  the  situation  then  confronting  him. 
First  and  foremost,  appellant  at  and  prior  to  the  time  of 
argument,  knew  from  declarations  theretofore  made  by 
the  trial  court  that  the  trial  judge  was  laboring  under  the 
misapprehension  that  because  appellant  and  Sam  Ormont 
had  jointly  filed  the  information  return,  Exhibit  6,  and 
there  was  testimony  in  the  record  against  Sam  Ormont 
alone  as  to  where  he,  Sam  Ormont,  obtained  such  money, 
that  the  jury  could  draw  an  inference  from  the  testimony 
in  the  record  against  Sam  Ormont  alone  that  api^ellant 
obtained  such  income  in  the  same  manner  or  from  the 
same  place,  notwithstanding  the  fact  that  the  testimony 
from  wliicli  such  inference  was  to  be  drawn  was  not  in 
the  record  against  appellant  [Tr.  pp.  1424-1425], 
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Thus,  appellant  knew  that  he  was  fore-doomed  with 
respect  to  any  such  objection.  The  interposition  of  an  ob- 
jection and  the  overruling  thereof  by  the  court  would  mere- 
ly emphasize  such  improper  argument  and  more  forcefully 
impress  it  upon  the  minds  of  the  jurors.  Even  if  the 
jury  were  admonished  to  disregard  these  improper  state- 
ments, upon  objection  by  appellant  and  request  to  the 
court  so  to  do,  the  prejudicial  effects  of  such  statements 
were  such  that  they  could  not  and  would  not  be  removed 
by  an  admonition. 

Appellate  courts  must  take  cognizance  of  the  fact  that 
at  times  admonition  will  not  remove  the  prejudicial  ef- 
fects of  misconduct  of  counsel  or  improper  argument  ad- 
dressed to  the  jury. 

August  V.  U.  S.,  8th  Cir.   (1918),  257  Fed.  388, 
393; 

Latham  v.  U.  S.,  5th  Cir.  (1915),  226  Fed.  420; 

Skuy  V.  U.  S.,  8th  Cir.  (1919),  261  Fed.  316. 

In  Latham  v.  U.  S.,  5th  Cir.  (1915),  226  Fed.  420,  425, 
the  court  in  its  opinion  concerning  this  point,  said: 

"Every  one  must  realize  that  there  are  exceptional 
cases  where,  although  the  court  does  stop  counsel, 
and  does  caution  the  jury,  the  impression  has  been 
made  by  the  remarks  of  counsel,  and  although  the 
jury  honestly  try  to  ignore  that  impression  it  still 
enters  and  forms  a  part  of  the  verdict.  In  such 
cases  the  trial  court  should  set  aside  the  verdict  on 
motion  for  a  new  trial." 

Where  the  error  is  one  which  is  seriously  prejudicial, 
it  will  be  noticed  and  corrected  by  an  api^ellate  court,  not- 
withstanding the  absence  of  objection. 
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In  Skuy  V.  U.  S.,  8th  Cir.  (1919),  261  Fed.  316,  320, 
it  was  said  anent  this  question: 

''The  contention  that  proper  objections  were  not 
made,  and  proper  exceptions  were  not  taken,  to 
permit  the  consideration  in  this  court  of  the  issues 
which  have  been  discussed,  has  not  escaped  attention, 
but  it  fails  to  convince  .  .  .  and  even  if  it  were 
tenable  this  is  a  trial  for  an  alleged  crime;  it  in- 
volves the  liberty  of  a  citizen,  and  the  fault  in  the 
trial  is  so  radical  that  it  may  well  be  noticed  and 
corrected  by  this  court  without  objection,  exception, 
or  assignment." 

In  Latham  v.  U.  S.,  supra,  the  court  made  this  further 
pertinent  observation : 

"The  prosecuting  officer  is  usually  a  person  of 
considerable  influence  in  the  community,  and  the  fact 
that  he  represents  the  government  of  the  United 
States  lends  weight  and  importance  to  his  utterances. 
He  does  not  occupy  the  position  of  a  defendant's 
counsel,  but  appears  before  the  jury  clothed  in  official 
raiment,  discharging  an  official  duty.  The  realiza- 
tion of  these  considerations  should  lead  the  officer 
to  the  exercise  of  the  utmost  care  and  caution  in  mak- 
ing statements  before  the  jury,  and  should  induce  him 
to  confine  his  argument  and  statements  to  the  testi- 
mony of  the  wtinesses,  in  order  that  no  right  of  the 
defendant  is  violated." 


I 
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SPECIFICATION  OF  ERROR  NO.  V. 

The  Trial  Court  Erred  in  Refusing  to  Charge  the 
Jury  as  Requested  by  Appellant  in  His  Proposed 
Instructions  Nos.  17,  22,  25,  27,  29,  30  and  35. 

Appellant  in  his  Proposed  Instruction  No.  17  [Tr.  p. 
112]  requested  the  trial  court  to  instruct  the  jury  as  fol- 
lows : 

"You  are  instructed  that  it  is  neither  criminal  nor 
unlawful  for  a  person  to  do,  or  to  agree  to  do,  that 
which  the  law  does  not  prohibit  but  recognizes  may 
be  lawfully  done.  So  if  you  believe  from  the  evidence 
in  this  case,  or  if  you  entertain  a  reasonable  doubt, 
that  whatever  act  or  acts  was  or  were  done  by  the 
defendants  was  or  were  done,  not  with  any  criminal 
intent  or  not  for  the  purpose  of  doing  or  performing 
any  unlawful  act,  but,  on  the  other  hand,  was  or 
were  done  honestly  and  with  an  honest  intent  and 
purpose  and  in  the  belief  that  such  act  or  acts  was 
or  were  proper  and  lawful,  then  I  instruct  you  that 
no  crime  has  been  committed,  and  it  will  be  your 
duty  to  find  the  defendant  Phillip  Himmelfarb  not 
guilty." 

\ 
The  court  refused  so  to  do,  which  refusal  the  appellant  j 

excepted  to  on  the  ground  that  said  proposed  instruction  ^ 
is  a  proper  statement  of  the  law  and  that  the  legal  prin- 
ciples therein  set   forth  were  not  covered  by  any  other 
instruction  to  the  jury  [Tr.  pp.  112,  1442]. 

The  court  is  upon  request  required  to  give  a  specific 
instruction  cast  in  the  language  of  the  foregoing  instruc- 
tion, and  the  charge  by  the  court  of  the  presumption  of 
innocence  or  the  element  of  "willfulness"  does  not  dispense 
with  such  necessity. 


Appellant  in  his  Proposed  Instruction  No.  22  [Tr.  p. 
113]  requested  the  trial  court  to  instruct  the  jury  as  fol- 
lows: 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  defendant  Phillip  Himmelfarb  did  pre- 
pare and  file,  or  caused  to  be  prepared  and  filed  with 
the  Collector  of  Internal  Revenue  the  income  tax  re- 
turn referred  to  in  Count  II  of  the  indictment,  and 
you  are  unable  to  determine  from  the  evidence  wheth- 
er such  return  was  or  was  not  false  or  fraudulent, 
or  if  you  have  a  reasonable  doubt  as  to  whether  such 
return  was  or  was  not  false  or  fraudulent,  you  must 
find  the  defendant  Phillip  Himmelfarb  not  guilty." 

The  court  refused  to  so  instruct  the  jury,  which  refusal 
appellant  excepted  to  on  the  ground  that  said  proposed 
instruction  is  a  correct  statement  of  the  law  and  that  the 
legal  principles  therein  set  forth  were  not  covered  by  any 
other  instruction  to  the  jury  [Tr.  p.  1443]. 

Appellant's  proposed  instruction  No.  22  is  a  proper 
statement  of  the  law. 

Malone  v.  U.  S.,  7th  Cir.  (1938),  94  F.  (2d)  281; 

Hargrove  v.  U.  S.,  5th  Cir.   (1933),  67  F.   (2d) 
820; 

Spies  V.  U.  S.  (1943),  31  U.  S.  492,  87  L.  Ed. 
418,  63  S.  Ct.  364. 

The  general  charge  that  the  burden  is  upon  the  gov- 
ernment to  prove  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt  as  to  all  of  the  elements  of  the  ofifense 
charged  did  not  dispense  with  the  necessity  for  giving 
such  requested  instruction. 
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Appellant  in  his  Proposed  Instruction  No.  25  [Tr.  p. 
123]  requested  the  trial  court  to  instruct  the  jury  as 
follows : 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  defendant  Phillip  Himmelfarb  did  pre- 
pare and  file,  or  cause  to  be  prepared  and  filed  with 
the  Collector  of  Internal  Revenue  the  income  tax 
return  referred  to  in  Count  II  of  the  indictment,  and 
that  in  the  preparation  and  filing  thereof  defendant 
Phillip  Himmelfarb  was  acting  under  a  mistake  of 
fact  respecting,  or  was  in  ignorance  of,  the  truth  or 
falsity  of  the  matter  set  forth  in  such  return,  you 
must  find  the  defendant  Phillip  Himmelfarb  not 
guilty." 

The  court  refused  to  so  charge  the  jury,  which  re- 
fusal the  appellant  excepted  to  on  the  ground  that  said 
proposed  instruction  is  a  correct  statement  of  the  law, 
and  that  the  legal  principles  therein  set  forth  were  not 
covered  by  any  other  instruction  to  the  jury  [Tr.  pp.  123, 
1442]. 

A  taxpayer  is  not  guilty  of  a  violation  of  Section  145 
(b)  of  the  Internal  Revenue  Code  in  preparing  and  filing 
an  income  tax  return  under  a  mistake  of  fact  respecting, 
or  in  ignorance  of  the  truth  or  falsity  of  the  matter 
therein  set  forth. 

Hargrove  v.  U.  S.,  5th  Cir.   (1938),  67  R   (2d) 
820; 

U.  S.  V.  Schenck,  2nd  Cir.   (1942),  126  F.   (2d) 
702. 

An  accused  is  entitled  to  a  specific  instruction  that  the 
jury  must  acquit  him  if  they  find  that  his  income  tax  was 
prepared  and  filed  under  a  mistake  of  fact  or  in  ignorance 
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of  the  truth  or  falsity  of  the  matters  set  forth  therein, 
and  the  general  instruction  respecting  willfulness  does  not 
dispense  with  the  requirement  to  give  upon  request  such 
specific  instruction. 

Appellant  in  his  Proposed  Instruction  No.  27  [Tr.  p. 
114]  requested  the  trial  court  to  instruct  the  jury  as 
follows : 

"You  are  instructed  that  in  a  prosecution  for  wil- 
fully attempting  to  evade  income  taxes  the  Govern- 
ment must  prove  not  only  that  the  defendants  at- 
tempted wilfully  to  defraud  it,  but  must  establish 
that  a  tax  in  addition  to  what  the  defendants  had  al- 
ready paid  remains  owing.  Therefore,  if  you  find 
from  the  evidence  that  the  defendant  Phillip  Him- 
melfarb  paid  all  of  the  income  tax  due  and  owing 
by  him  for  such  calendar  year  1944,  or  paid  an 
amount  in  excess  of  the  income  tax  due  and  owing 
by  him  for  such  calendar  year  1944,  you  must  find 
him  not  guilty  of  Count  II  of  the  indictment,  irre- 
spective of  whether  he  did  or  did  not  wilfully  attempt 
to  evade  income  taxes  for  such  year." 

The  court  refused  to  so  charge  the  jury,  which  refusal 
the  appellant  excepted  to  on  the  ground  that  said  pro- 
posed instruction  is  a  correct  statement  of  the  law,  and 
that  the  legal  principles  therein  set  forth  were  not  covered 
by  any  other  instruction  to  the  jury  [Tr.  pp.  114,  1443]. 

The  charge  that  it  is  unnecessary  for  the  government 
to  prove  the  precise  amount  of  tax  which  was  due  on  the 
income  of  appellant  as  alleged  in  the  indictment,  and  that 
it  is  sufficient  if  the  government  establishes  that  the  true 
taxable  income  was  substantially  in  excess  of  the  amount 
reported  in  the  return,  does  not  dispense  with  the  necessity 
for  giving  the  aforequoted  specific  instruction. 


Appellant  in  his  Proposed  Instruction  No.  29  [Tr.  p, 
124]  requested  the  trial  court  to  instruct  the  jury  as  fol- 
lows: 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  Phillip  Himmelfarb  did  pre- 
pare and  file,  or  cause  to  be  prepared  and  filed  the  in- 
come tax  return  referred  to  in  Count  II  of  the  in- 
dictment, and  that  such  return  did  not  set  forth  the 
true  and  correct  net  income  and  the  amount  of  tax 
due  and  owing  thereon,  as  a  result  of  mere  negligence 
or  carelessness  of  defendant  Phillip  Himmelfarb  in 
making  such  return,  you  must  find  the  defendant 
Phillip  Himmelfarb  not  guilty." 

The  court  refused  to  so  charge  the  jury,  which  refusal 
the  appellant  excepted  to  on  the  ground  that  said  proposed 
instruction  is  a  correct  statement  of  the  law,  and  that  the 
legal  principles  therein  set  forth  were  not  covered  by  any 
other  instruction  to  the  jury  [Tr.  pp.  124,  1443]. 

A  taxpayer  who  files  an  income  tax  return  which  be- 
cause of  negligence  or  carelessness  does  not  set  forth  the 
true  and  correct  net  income  and  amount  of  tax  due  and 
owing  thereon,  is  not  guilty  of  a  violation  of  Section  145 
(b)  of  the  Internal  Revenue  Code. 

U.  S.  V.  Schenck,  2nd  Cir.   (1942),  126  F.   (2d) 
702. 

The  requirement  to  give  a  specific  instruction  that  ap- 
pellant was  entitled  to  an  acquittal  at  the  hands  of  the 
jury  if  the  return  filed  by  him  as  a  result  of  his  mere 
negligence  or  carelessness  did  not  set  forth  the  true  and 
correct  income  and  amount  of  tax  due  and  owing  there- 
on, was  not  dispensed  with  by  the  general  instruction  that 
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in  order  to  convict  it  is  necessary  for  the  jury  to  find  the 
acts  of  the  defendant  to  have  been  done  wilfully. 

Appellant  in  his  Proposed  Instruction  No.  30  [Tr.  p. 
125]  requested  the  trial  court  to  instruct  the  jury  as  fol- 
lows: 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  defendant  Phillip  Himmelfarb  did  prepare 
and  file,  or  cause  to  be  prepared  and  filed  with  the 
Collector  of  Internal  Revenue  the  income  tax  return 
referred  to  in  Count  II  of  the  indictment,  but  are 
unable  to  determine  from  the  evidence  whether  or 
not  defendant  Phillip  Himmelfarb  did  so  in  the  honest 
belief  that  such  return  was  true  and  correct,  or  if 
said  defendant  was  acting  under  a  mistake  of  fact 
respecting,  or  in  ignorance  of,  the  truth  or  falsity 
thereof,  you  must  find  the  defendant  Phillip  Him- 
melfarb not  guilty." 

The  court  refused  to  so  charge  the  jury,  which  refusal 
the  appellant  excepted  to  on  the  ground  that  said  proposed 
instruction  is  a  correct  statement  of  the  law,  and  that  the 
legal  principles  therein  set  forth  were  not  covered  by 
any  other  instruction  to  the  jury  [Tr.  pp.  125,  1443-1444]. 

It  is  the  law  that  a  taxpayer  in  the  preparation  and  fil- 
ing of  an  income  tax  return  under  a  mistake  of  fact 
respecting,  or  in  ignorance  of  the  truth  or  falsity  of  the 
matter  therein  set  forth,  is  not  guilty  of  a  violation  of 
Section  145  (b)  of  the  Internal  Revenue  Code. 

Hargrove  v.  U.  S.,  5th  Cir.   (1933),  67  F.   (2d) 
820; 

U.  S.  V.  Schenck,  2nd  Cir.   (1942),  126  F.   (2d) 
702. 
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An  accused  is  entitled  to  a  specific  instruction  that  he 
is  entitled  to  an  acquittal  if  the  jury  finds  that  his  income 
tax  was  prepared  or  filed  under  a  mistake  of  fact  or  in 
ignorance  of  the  truth  or  falsity  of  the  matters  set  forth 
therein,  and  the  general  instruction  respecting  wilfulness 
does  not  dispense  with  the  necessity  for  giving,  upon 
request,  such  specific  instruction. 

Appellant  in  his  Proposed  Instruction  No.  35  [Tr.  p. 
126]  requested  the  trial  court  to  instruct  the  jury  as  fol- 
lows : 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  Phillip  Himmelfarb  be- 
lieved that  any  income  received  by  him  from  a  part- 
nership or  joint  venture  was  accountable  and  the  tax 
thereon  was  payable  by  him  as  income  for  the  year 
1945,  then  and  in  that  event  it  is  your  duty  to  find 
the  defendant  Phillip  Himmelfarb  not  guilty  even 
though  you  may  believe  that  he  was  mistaken  as  to 
when  or  in  what  year  such  income  was  accountable 
and  payable." 

The  court  refused  to  so  charge  the  jury,  which  refusal 
the  appellant  excepted  to  on  the  ground  that  said  pro- 
posed instruction  is  a  correct  statement  of  the  law,  and 
that  the  legal  principles  therein  set  forth  were  not  covered 
by  any  other  instruction  to  the  jury  [Tr.  pp.  126,  1444]. 

It  is  the  law  that  a  taxpayer  in  the  preparation  and 
filing  of  an  income  tax  return  under  a  mistake  of  fact 
respecting,  or  in  ignorance  of  the  truth  or  falsity  of  the 
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matter  therein  set  forth,  is  not  guilty  of  a  violation  of 
Section  145  (b)  of  the  Internal  Revenue  Code. 

Hargrove  v.  U.  S.,  5th  Cir.   (1933),  67  F.   (2d) 
820; 

U.  S.  V.  Schenck,  2nd  Cir.   (1942),  126  F.   (2d) 
702. 

An  accused  is  entitled  to  a  specific  instruction  that  he 
must  be  acquitted  if  the  jury  finds  that  his  income  tax  re- 
turn was  prepared  or  filed  under  a  mistake  of  fact  or  in 
ignorance  of  the  truth  or  falsity  of  the  matters  set  forth 
therein,  and  the  general  instruction  respecting  wilfulness 
does  not  dispense  with  the  necessity  for  giving,  upon  re- 
quest, such  specific  instruction. 

The  refusal  by  a  court  of  a  proper  request  for  instruc- 
tion to  the  jury  is  reversible  error. 

U.   S.   V.   Schanerman,   3rd   Cir.    (1945),    150  F. 
(2d)  941,  946; 

Pinkcrtoii  v.  U.  S.,  5th  Cir.  (1944).  145  F.  (2d) 
252,  255; 

U.  S.  V.  Murdoch  (1933),  290  U.  S.  389,  396,  78 
L.  Ed.  381,  54  S.  Ct.  223; 

Gold  V.  U.  S.,  3rd  Cir.  (1939),  102  F.  (2d)  350. 
352; 

Mc Adams  v.  U.  S.,  8th  Cir.   (1934),  74  F.   (2d) 
37,  40; 

U.  S.  V.  Byers,  2nd  Cir.  (1934),  72>  F.  (2d)  419: 

Little  V.  U.  S.,  10th  Cir.  (1934),  73  F.  (2d)  861, 
867. 
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It  seems  settled  that  where  a  correct  proposition  of  law 
essential  to  the  proper  determination  of  an  issue  submitted 
to  a  jury  is  incorporated  by  the  defendant  into  a  requested 
special  instruction  which  is  not  in  substance  or  in  effect 
given  in  the  charge  to  the  jury,  or  is  not  covered  in  the 
general  charge  of  the  court,  the  refusal  to  give  the  in- 
struction is  reversible  error. 

U.   S.  V.   Schanerman,   3rd   Cir.    (1945),    150  F. 
(2d)  941,  946; 

Hersh  v.  U.  5,  9th  Cir.  (1934),  68  F.  (2d)  799, 
807; 

Hendrey  v.   U.  S.,  6th  Cir.    (1916),  233  Fed.   5, 
18; 

Calderon  v.  U.  S.,  5th  Cir.  (1922),  279  Fed.  556. 

The  court  haying  charged  the  jury  that  if  they  find 
that  the  appellant  wilfully  and  intentionally  attempted  to 
defeat  and  evade  the  payment  of  tax  due  the  United 
States  of  America  by  filing  a  false  and  fraudulent  return 
in  which  he  failed  to  disclose  the  true  and  correct  amount 
of  income  received,  the  government  is  entitled  to  a  verdict 
of  guilty,  the  court,  should  upon  request,  have  given  the 
charge  that  if  the  jury  failed  to  find  the  essentials  of  the 
crime  charged  defendant  should  be  acquitted — the  con- 
verse of  the  charge  given,  which  puts  to  the  jury  appel- 
lant's side  of  the  case. 

Little  V,  U.  S.,  10th  Cir.  (1934),  73  F.  (2d)  861. 
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SPECIFICATION  OF  ERROR  NO.  VI. 

The  Trial  Court  Erred  in  Denying  Appellant's  Mo- 
tions for  an  Acquittal  Notwithstanding  the  Ver- 
dict of  the  Jury,  and  in  the  Alternative,  for  a  New 
Trial. 

After  the  verdict  of  the  jury  finding  appellant  guilty  of 
the  ofifense  charged  against  him  in  Count  II  of  the  in- 
dictment, appellant  moved  the  court  for  judgment  of 
acquittal  notwithstanding  the  verdict  of  the  jury,  and  in 
the  alternative,  for  a  new  trial,  as  to  said  Count  II  [Tr. 
pp.  134-135].  These  motions  the  court  denied  [Tr.  p. 
1608]. 

The  foregoing  motions  were  based  upon  the  following 
grounds,  to  wit: 

(1)  The  court  erred  in  denying  defendant's  motion  for 
acquittal  made  at  the  conclusion  of  the  evidence  on  the 
part  of  the  prosecution; 

(2)  The  court  erred  in  denying  defendant's  motion  for 
acquittal  made  at  the  conclusion  of  all  the  evidence; 

(3)  The  verdict  is  contrary  to  the  weight  of  the  evi- 
dence ; 

(4)  The  verdict  is  not  supported  by  substantial  evi- 
dence; and 

(5)  That  counsel  for  the  o-o\ernment  was  guilty  of 
misconduct  in  addressing  improper  argument  to  the  jury. 
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All  of  the  grounds  comprising  the  basis  for  these  mo- 
tions have  heretofore  been  separately  considered  and  dis- 
cussed herein.  It  amply  appears  therefrom  that  the  mo- 
tions for  acquittal  notwithstanding  the  verdict  of  the 
jury,  or  in  the  alternative,  for  a  new  trial,  were  well 
taken  and  should  have  been  granted. 

Appellant    respectfully    submits    that   this    court   must, 
after  a  consideration  of  the  record  against  appellant  in 
this    case,    conclude   as    was    concluded    by    the    court    in 
Strickland  v.  U.  S.,  5th  Cir.   (1946),  155  F.   (2d)   167: 
"When  the   facts   of   this  case  are  carefully  con- 
sidered and  weighed,  it  becomes  patent  that  they  do 
not  measure  to  the  guilt  of  defendant." 

Respectfully  submitted, 

William  Katz, 

Attorney  for  Appellant, 
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No.  11666 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Sam  Ormont, 

Appellant, 

vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


To  the  Honorable  Ninth  Circuit  Court  of  Appeals  of  the 
United  States  of  America: 

This  is  an  appeal  from  the  District  Court  of  the  United 
States  in  and  for  the  Southern  District  of  CaHfornia, 
Central  Division,  on  a  conviction  of  the  appellant  and  a 
judgment  of  the  Court  thereon,  under  Count  I  of  a  four- 
count  indictment.  Count  I  charges  appellant  with  attempt- 
ing to  defeat  and  evade  a  large  part  of  the  income  tax  due 
and  owing  from  him  to  the  United  States  of  America  for 
the  calendar  year  1944. 

Jurisdiction. 

The  appellant  and  one  Phillip  Himmelfarb  were 
jointly  indicted  on  January  22,  1947,  by  the  Grand  Jury 
of  the  United  States  District  Court  in  and  for  the  South- 
ern District  of  California,  Central  Division,  and  charged 
with  four  counts  under  Section  145(b)  I.  R.  C. ;  26  U.  S. 
C.  145(b).     The  first  count  charges  that  on  or  about  the 
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15th  day  of  March,  1945,  m  the  Southern  District  of  Cali- 
fornia and  within  the  jurisdiction  of  said  Court,  defend- 
ants did  wilfully,  knowingly,  unlawfully  and  feloniously 
attempt  to  defeat  and  evade  a  large  part  of  the  income  tax 
due  and  owing  by  Sam  Ormont  to  the  United  States  of 
America  for  the  calendar  year  1944;  (1)  "by  preparing 
and  causing  to  be  prepared  and  filing  and  causing  to  be 
filed  with  the  Collector  of  Internal  Revenue  for  the  Sixth 
Internal  Revenue  Collection  District  of  California  a  false 
and  fraudulent  income  and  victory  tax  return  wherein 
they  stated  that  his  net  income  for  said  calendar  year  was 
the  sum  of  $12,174.57",  and  the  tax  thereon  $3,626.58, 
whereas  it  was  alleged  his  net  income  for  said  calendar 
year  was  $36,982.52  for  income  tax  purposes,  and  that 
the  income  tax  thereon  was  $18,143.12;  and  (2)  "hy  con- 
cealing and  attempting  to  conceal  from  the  said  Collector 
and  any  and  all  proper  officers  of  the  United  States  the 
true  and  correct  gross  and  net  incomes  received  by  him 
during  the  said  calendar  year  a^id  the  sources  thereof" 
[R.  Vol.  I,  pp.  2-3]. 

Count  II  was  in  practically  the  same  language  as  Count 
I,  except  that  it  charged  the  defendants  with  making  and 
filing  a  false  return  for  1944  of  the  income  of  defendant 
Phillip  Himmelfarb  [R.  Vol.  I,  pp.  3-4]. 

Count  III  was  a  similar  charge  against  Sam  Ormont 
only  for  income  tax  for  the  year  1943  [R.  Vol.  I,  pp.  4-5]. 

Count  IV  was  a  similar  charge  against  Sam  Ormont 
only  for  alleged  income  for  the  year  1942  [R.  Vol.  I,  pp. 
5-6]. 

Jurisdiction  of  said  District  Court  was  based  upon  Title 
28,  Section  41(2),  U.  S.  C.  A.  (Judicial  Code,  Section 
24)  and  Section  145(b)  I.  R.  C;  26  U.  S.  C.  145(b). 
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The  jury  returned  the  verdict  of  guilty  on  Count  I 
as  to  appellant,  and  judgment  was  entered  June  16,  1947 
[R.  Vol.  I,  p.  139].  Notice  of  appeal  to  this  Court  was 
filed  June  24,  1947  [R.  Vol.  I,  p.  207]. 

This  Court  has  jurisdiction  of  the  appeal  under  Section 
128  of  the  Judicial  Code  (28  U.  S.  C.  A.  225). 

Statement  of  Case,  Presenting  the  Questions  Involved 
and  the  Manner  in  Which  They  Are  Raised. 

1.     Motion  to  Dismiss  Indictment. 

On  the  3rd  day  of  February,  1947,  the  appellant  duly 
filed  a  motion  to  dismiss  said  indictment  and  each  separate 
count  thereof  [R.  Vol.  I,  pp.  24-41],  specifying  as  to 
Count  I  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  crime  or  offense  on  the  part  of  said  defendant 
Sam  Ormont,  and  further  specifically  pointing  out  twenty 
separate  grounds,  wherein  said  Count  I  was  insufficient, 
summarizing  as  follows :  that  it  was  not  alleged  that  any 
part  of  the  alleged  income  for  1944  remained  unpaid  or 
was  unpaid  at  the  time  the  indictment  was  rendered,  nor 
what  sums  had  been  paid,  nor  what  portion,  if  any  was 
unpaid;  that  it  did  not  appear  how  defendant  Sam  Or- 
mont could  defeat  his  income  tax  by  filing  a  "fraudulent 
victory  tax  return"  (there  being  no  such  tax)  ;  that  it  did 
not  show  the  "gross  income"  of  the  defendant  Sam  Or- 
mont for  said  year ;  that  it  did  not  show  the  basis  for  the 
Government's  figure  of  $36,982.52  alleged  to  be  net  in- 
come, nor  what  portion  of  the  alleged  $18,143.12  tax  was 
"victory  tax",  what  portion  was  "normal  tax",  and  what 
portion  was  "surtax";  that  it  did  not  appear  who  were 
the  proper  officers  of  the  United  States  from  whom  de- 
fendants attempted  to  conceal  the  income  of  defendant  Sam 


Ormont^  nor  how  this  defendant  concealed  the  "sources" 
of  income,  nor  how  the  concealment  of  "the  sources"  vio- 
lated Section  145(b)  I.  R.  C.  or  constituted  attempted 
evasion  of  income  tax;  that  two  offenses  were  set  forth 
in  said  Count  I  and  not  separately  stated,  in  that  a  felony 
of  attempting  to  defeat  and  evade  income  tax,  under  sub- 
division (b)  of  Section  145,  supra,  was  joined  with  a  mis- 
demeanor, namely,  concealing  sources  of  income,  under 
subdivision  (a)  of  Section  145,  supra. 

Similar  specifications  were  made  as  to  each  of  the 
Counts  II,  III  and  IV. 

2.     Motion  for  Bill  of  Particulars. 

At  the  time  of  filing  the  motion  to  dismiss,  this  defend- 
ant Sam  Ormont  also  filed  a  motion  for  a  bill  of  particu- 
lars [R.  Vol.  I,  pp.  57-71],  and  demanded  facts  and  figures 
showing  (a)  the  basis  of  the  figure  $36,982.52  alleged  in 
Count  I  as  net  income,  and  an  itemization  of  the  items 
used  by  plaintiff  in  determining  defendant  Sam  Ormont's 
net  income  to  be  said  sum,  and  an  itemization  of  th^ 
sources  from  which  such  figures  were  derived,  what  part 
thereof  constituted  net  income  for  "normal  tax",  what  part 
was  "surtax  net  income",  and  what  part  was  "victory  tax 
net  income'';  (b)  the  "gross  income";  (c)  the  manner  of 
calculating  all  of  said  taxes  and  the  basis  for  the  alleged 
income  tax  of  $18,143.12  under  Count  I,  showing  all 
credits  and  deductions  allowed  in  such  calculations;  (d) 
a  statement  of  dates  and  amounts  of  payments  made  by 
the  defendant  Sam  Ormont  on  account  of  his  income  tax 
for  that  year;  and  (e)  a  statement  of  the  portion,  if  any, 
of  the  $18,143.52  which  was  unpaid. 

Similar  particulars  were  demanded  as  to  Counts  II,  III 
and  IV  of  the  indictment. 


March  12,  1947,  Judge  Wm.  C.  Mathes  of  said  Dis- 
trict Court  made  an  order  denying  said  motion  to  dis- 
miss, and  denying  practically  all  of  said  motion  for  a  bill 
of  particulars  [R.  Vol.  I,  pp.  74-76].  These  rulings  are 
assigned  as  errors  No.  1  and  No.  2  on  the  appeal  [R. 
Vol.  IV,  pp.  1636-1637]. 

3.     Motion   for   Continuance  and   Bill  of 
Particulars. 

Thereafter  the  defendant  Sam  Ormont  entered  a  plea 
of  not  guilty  to  each  and  every  count,  and  the  case  was 
called  for  trial  on  May  21,  1947,  at  10  o'clock  A.  M.,  be- 
fore the  Honorable  Peirson  M.  Hall,  District  Judge,  at 
which  time  this  appellant's  counsel  objected  to  the  case 
proceeding,  on  the  ground  that  neither  the  indictment  nor 
the  bill  of  particulars  which  was  furnished  disclosed  the 
basis  of  the  figures  or  items  which  the  Government 
claimed  were  omitted  from  the  income  and  not  accounted 
for,  nor  from  whence  such  items  were  derived,  and  that 
the  defendant  Sam  Ormont  could  not  prepare  for  a  de- 
fense without  knowing  those  items  and  would  necessarily 
be  taken  by  surprise,  and  asked  for  a  continuance  of  the 
trial  until  such  information  was  furnished  [R.  Vol.  I,  pp. 
238-239]  ;  and  said  motion  was  on  the  further  ground 
that  the  indictment,  together  with  the  bill  of  particulars, 
did  not  state  a  public  ofifense  [R.  Vol.  I,  pp.  241-242]. 
The  Court  denied  the  motions  on  the  ground  that  they 
had  been  passed  on  by  another  judge  and  had  become  the 
law  of  the  case  [R.  Vol.  I,  p.  239]. 


4.     Once  IN  Jeopardy. 

A  jury  of  twelve  and  one  alternate  were  duly  impaneled 
and  sworn  [R.  Vol.  I,  p.  242].  Thereupon  and  on  May 
22,  1947,  at  10  o'clock  A.  M.,  Mr.  William  Katz,  at- 
torney for  defendant  Phillip  Himmelfarb  only,  spe- 
cifically and  in  behalf  of  said  defendant  only  made  a  motion 
to  withdraw  a  juror  and  declare  a  mistrial,  based  upon  the 
fact  that  during  the  impanelment  of  the  jury  Mr. 
Strong,  Deputy  United  States  Attorney,  had  referred  to 
another  case  as  pending  against  the  defendants.  Without 
the  consent  of  this  appellant  or  his  counsel,  the  Court 
granted  said  motion  and  discharged  the  jury  [R.  Vol.  I, 
p.  260].  Thereupon  appellant's  counsel  made  a  motion 
to  dismiss  the  indictment  and  permit  him  to  enter  a  plea 
''once  in  jeopardy",  based  upon  the  record  in  this  case 
showing  the  impanelment,  swearing  of  the  jury  and  dis- 
charge thereof  without  his  consent.  The  motion  was  de- 
nied [R.  Vol.  I,  pp.  302-304].  Thereupon  appellant's 
counsel  made  a  motion  for  immunity  from  prosecution 
on  the  ground  that  appellant  had  been  subpoenaed  and 
compelled  to  testify  before  the  Grand  Jury  in  connec- 
tion with  matters  which  necessarily  would  be  involved  in 
this  indictment,  including  questions  of  invoices,  profits 
and  the  like,  without  being  advised  of  his  constitutional 
rights  [R.  Vol.  I,  pp.  306-307].  Thereupon  appellant's 
counsel  made  a  motion  to  suppress  all  evidence  pertain- 
ing to  matters  regarding  meat,  prices  of  meat,  sales  of 
meat,  invoices  and  the  like,  which  motion  was  likewise 
denied  [R.  Vol.  I,  pp.  310-311]. 

A  second  jury  was  thereupon  duly  impaneled  and  sworn 
[R.  Vol.  I,  p.  312].  When  the  first  witness  was  sworn 
for  the  Government  and  Government's  Exhibits  Nos.   1, 
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2,  3,  4,  5  and  6  were  marked  for  identification  and  of- 
fered in  evidence,  appellant's  counsel  objected  to  the  in- 
troduction of  any  evidence  on  the  ground  that  the  indict- 
ment, coupled  with  the  bill  of  particulars,  did  not  suffi- 
ciently allege  a  public  offense,  incorporating  as  grounds 
thus  set  forth  in  the  original  motion  to  dismiss  and  in  the 
original  motion  for  a  bill  of  particulars,  and  specifically 
objected  to  the  introduction  of  said  exhibits,  and  particu- 
larly Exhibit  No.  3,  being  a  copy  of  the  income  return  of 
appellant  for  1944,  on  the  ground  of  variance  between 
said  exhibit  and  the  charge  in  Count  I  of  the  indictment, 
in  that  the  charge  in  the  indictment  as  to  the  manner  in 
which  the  alleged  crime  was  committed  alleged  the  mak- 
ing and  filing  of  an  "income  and  victory  tax  return' , 
whereas  Exhibit  No.  3  was  simply  an  income  return  and 
not  an  income  and  victory  tax  return.  The  objection  was 
overruled  [R.  Vol.  I,  pp.  320-330]. 

The  Government  accountant  J.  Bryant  Eustice  was 
sworn.  Appellant's  counsel  interposed  a  running  objec- 
tion to  all  evidence  by  this  witness  [R.  Vol.  II,  p.  550]. 
All  objections  and  motions  in  this  statement  referred  to 
will  be  specifically  set  forth  in  the  specifications  of  error 
relied  upon.  This  witness,  over  repeated  objections,  was 
permitted  to  testify  from  certain  compilations  that  had 
been  made  partly  by  him  and  partly  by  others,  regarding 
books  and  records  and  documents  which  were  not  in  evi- 
dence and  were  never  produced  in  Court;  from  certain 
bank  records,  checks  and  the  Hke;  and  from  a  purported 
list  of  bonds  prepared  by  another  party,  without  the 
original  bonds  or  any  original  evidence  being  produced, 
and  was  allowed  to  give  his  assumptions,  conjectures  and 
opinions  therefrom  as  to  alleged  income  of  appellant  which 
the  witness  arbitrarily  labeled  as    'unexplained"  and  un- 
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reported  income  [R.  Vol.  IV,  p.  1370],  covering  the  years 
1942,  1943  and  1944,  and  in  so  doing  used  the  said  Hst 
of  bonds  which  he  admitted  showed  on  its  face  that  the 
most  of  them  were  in  two  names  and  not  merely  in  the 
name  of  appellant.  Yet  he  charged  all  said  bonds  to  the 
appellant,  as  to  any  that  he,  the  witness,  could  not  spe- 
cifically trace  the  funds  that  purchased  them,  he  calculated 
them  as  unreported  income  and  by  this  means  arbitrarily 
testified  that  appellant  had  such  unreported  income  [R. 
Vol.  II,  pp.  507-551].  Government's  Exhibit  No.  6  was 
a  joint  venture  information  return  by  the  defendants  show- 
ing a  gross  revenue  from  joint  venture  for  the  fiscal  year 
period  beginning  May  1,  1944,  and  ending  April  30,  1945, 
in  the  sum  of  $71,388.84,  with  no  deductions  and  show- 
ing an  equal  division  thereof  between  the  two  defendants 
for  said  fiscal  year  [R.  Vol.  II,  p.  853].  As  to  the  al- 
leged unreported  income  for  1944,  this  witness  arbitrarily 
took  from  said  Exhibit  No.  6  $19,257.76  and  charged  the 
same  against  appellant  as  unreported  1944  income  [R. 
Vol.  II,  p.  860].  The  witness  further  charged  as  unre- 
ported 1944  income  $3,000.00,  which  he  failed  to  trace, 
and  the  sum  of  $1,000.00  embraced  in  the  payment  by 
appellant  of  a  $4,000.00  loan,  which  $1,000.00  the  wit- 
ness said  he  could  not  trace.  Then,  there  were  some  other 
small  items  making  up  the  sum  of  $23,989.26  which  the 
witness  said  was  unreported  income  for  1944  [R.  Vol. 
II,  pp.  547,  548,  860].  As  witness  Eustice,  on  cross- 
examination,  testified  that  he  got  the  information  con- 
cerning the  bonds  from  Mr.  Phoebus,  appellant's  coun- 
sel immediately  moved  to  strike  all  of  his  testimony  with 
respect  to  the  bonds  on  the  ground  that  it  was  hearsay 
[R.  Vol.  II,  p.  549].  Witness  Eustice  used  the  same 
method  of  accounting  in  all  three  of  the  years   [R.  Vol. 


II,  p.  549].  The  Court  held  that  the  case  was  built  up 
on  an  arbitrary  accounting  method  used  by  such  witness 
[R.  Vol.  IV,  p.  1370].  No  other  witness  for  the  Gov- 
ernment made  any  pretense  of  testifying  as  to  appel- 
lant's income  for  1944  that  was  alleged  to  be  unreported, 
except  Government  witness  Ernest  Link,  who  had  been 
the  bookkeeper  for  appellant  during  many  years  and  who 
had  made  out  all  of  the  income  tax  returns  for  those  many 
years,  which  included  all  the  years  involved  in  this  case, 
who  testified  that  all  of  such  returns  were  correct,  with 
the  exception  that  he  claimed  as  to  1944  there  had  been  a 
change  made  of  approximately  $3,000.00  in  the  cost  of 
certain  cattle  [R.  Vol.  II,  pp.  469-471],  and  he  further 
testified  that  such  $3,000.00  was  actually  paid  as  an  addi- 
tional payment  for  such  cattle  [R.  Vol.  II,  pp.  472-473]. 
No  other  evidence  of  the  corpus  delicti  was  introduced 
as  to  the  income  for  1944  (Count  I)  nor  was  any  other 
evidence  of  the  corpus  delicti  introduced  for  1942  and 
1943,  except  that  witness  Link  identified  some  invoices 
[Exhibits  No.  38  and  No.  39],  dated  in  1942,  which  he 
said  he  had  never  entered  on  the  records. 

On  June  3,  1947,  while  Court  was  in  session  and  the 
jury  present,  a  U.  S.  Marshal  came  into  open  court  and 
within  the  view  of  the  jury,  served  the  defendant  Sam 
Ormont  with  a  subpoena  duces  tecum  to  produce  his 
books.  After  adjuornment  and  at  the  next  calling  of  the 
court,  appellant's  counsel  immediately  called  this  incident 
to  the  attention  of  the  court,  moved  to  quash  the  subpoena 
and  assigned  the  acts  as  misconduct  [R.  Vol.  II,  pp.  SOS- 
SOS;  Vol.  Ill,  p.  S90]. 

Mr.  Samuel  J.  Phoebus,  witness  called  for  the  Gov- 
ernment, and  who  was  up  to  the  first  day  of  July,  1945,  a 
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Deputy  Collector  of  Internal  Revenue  [R.  Vol.  Ill,  p. 
1018],  over  objection  "that  it  is  incompetent,  irrelevant 
and  immaterial;  no  proper  foundation  laid;  not  shown 
that  the  defendant  in  any  discussion,  if  they  had  any, 
was  forewarned  of  what  their  business  was,  or  of  his 
constitutional  rights"  [R.  Vol.  Ill,  p.  1019],  was  permit- 
ted to  testify  to  a  conversation  with  the  defendant  on 
May  18,  1945,  in  which  he  asked  the  defendant  if  he  had 
been  required  to  pay  other  people  amounts  which  he  had 
not  recorded  on  his  books  and  to  which  the  defendant 
first  said  "No",  and  when  questioned  further  said  "Yes" 
and  that  the  witness  said  that  he  admitted  that  he  had 
made  such  extra  payments  and  that  he  then  asked  the 
defendant  whether  or  not  he  had  attempted  to  pass  these 
overpayments  over  to  his  own  customers  and  he  said 
"No"  he  hadn't,  that  all  of  his  income  was  recorded  on 
his  invoices  and  on  his  books  and  records,  and  that  then 
the  defendant  asked  "If  a  packer  found  himself  in  a  sit- 
uation where  he  had  bought  meat  at  'A'  prices,  and  the 
grader  had  graded  it  as  'B',  if  he  attempted  to  pass  this 
price  on  to  his  customers  and  if  he  admitted  such  a  thing 
to  the  Bureau  of  Internal  Revenue,  would  they  in  that 
event  come  in  and  attempt  to  determine  his  income  on  the 
presumption  that  all  such  sales  had  been  made  on  this 
basis?"  The  witness  said  he  told  him  "No"  that  that  was 
not  the  way  they  arrived  at  a  taxpayer's  income,  and 
thereupon  the  witness  suggested  or  made  an  appointment 
with  the  defendant  for  the  22nd  day  of  May  and  sug- 
gested that  he  bring  his  individual  income  tax  return 
with  him  and  also  prepare  in  the  meantime  a  statement 
of  his  present  net  worth  [R.  Vol.  Ill,  pp.  1025-1026]. 
The  witness  was  then  asked  to  relate  a  conversation  with 
the  defendant  as  of  May  23,  1945,  to  which  the  same  ob- 
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jection  was  interposed  and  the  objection  was  sustained 
[R.  Vol.  Ill,  pp.  1027-1028].  Thereupon  the  witness  was 
asked  and  over  objection  testified  to  a  conversation  with 
the  defendant,  occurring  on  May  24,  1945,  in  the  Office 
of  the  IntelHgence  Unit  on  the  8th  Floor  of  the  Federal 
Building  in  Los  Angeles,  California.  There  were  present 
Mr.  Ormont,  Mr.  Bircher,  Mr.  Schlick  and  the  wit- 
ness. Mr.  Schlick  and  the  witness  were  deputy  col- 
lectors and  Mr.  Bircher  was  a  Special  Agent  of  the  In- 
ternal Revenue  Bureau  [R.  Vol.  Ill,  pp.  1027-1029]. 

There  was  then  some  discussion  between  the  Court  and 
various  counsel  and  particularly  as  to  the  sufficiency  of 
the  warning,  and  the  Court  said: 

'The  Court :  Well,  I  think  probably  it  is  sufficient. 
It  is  awfully  thin  though/'     (Italics  supplied.) 

The  Court  thereupon  overruled  the  objection  and  denied 
the  motion  [R.  Vol.  Ill,  pp.  1033-1034]. 

Thereupon  plaintiff's  counsel   stated: 

"Mr.  Robnett:  And  may  it  be  understood  that 
the  objection  that  I  have  made,  that  I  have  a  running 
objection  to  all  of  this  too  on  the  grounds  that  I  have 
stated  ? 

The  Court:  Yes,  and  it  will  be  deemed  that  on 
behalf  of  the  defendant  Ormont  the  objection  shall 
have  been  made  to  each  and  every  question  concern- 
ing the  conversation  without  repeating  it."  [R.  Vol. 
Ill,  p.  1034.] 

Thereupon  the  witness  was  allowed  to  testify  in  detail 
as  to  said  conversation  and  stated,  in  substance,  that  the 
defendant  said  that  he  continued  to  operate  Acme  Meat 
Company,  as  sole  proprietor,  until  May  1,  1944,  at  which 
time  he  became  associated  with  Mr.  Himmelfarb,  and 
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that  he  and  Mr.  Himmelfarb  had  a  verbal  agreement  to 
share  the  legtimate  profits  of  the  Acme  Meat  Company, 
the  first  $24,000.00  would  be  shared  equally,  all  amounts 
over  of  legitimate  net  profit  would  go  to  Ormont  and 
that  they  had  an  agreement  to  share  the  collection  of 
overcharges  on  a  fifty-fifty  basis,  and  those  operations 
started  May  1,  1944,  and  were  discontinued  May  18,  1945, 
and  that  for  those  years  their  profit  had  been  $35,000 
apiece;  that  Mr.  Ormont  had  pulled  out  of  his  pocket  a 
little  memo  pad  or  book  in  which  was  written  figures, 
showing  that  from  May  1,  1944,  until  January  5,  1945, 
the  amount  was  roughly  $12,000.00,  and  from  January  6, 
1945,  until  April  30,  1945,  the  balance  was  what  was 
remaining  of  the  $35,000.00;  that  Mr.  Bircher  copies 
these  figures  on  a  piece  of  paper  taken  from  said  book; 
that  Mr.  Ormont  was  asked  if  there  was  any  way  they 
could  verify  the  amounts  and  he  said  that  there  wasn't 
any  way,  that  no  record  had  been  kept  except  that  they 
would  write  down  the  amount  that  they  had  accumulated 
to  date  and  when  they  had  accumulated  an  additional 
amount,  they  would  throw  away  the  old  piece  of  paper  and 
retain  the  current  one.  He  stated  that  the  collections 
were  from  customers  of  Acme  Meat  Company,  but  that 
this  was  no  basis  for  verification  as  the  prices  fluctuated, 
there  was  no  uniform  charge  per  pound  made  for  these 
overcharges  and  sometimes  no  charges  were  made  to  a 
customer  [R.  Vol.  Ill,  pp.  1035-1039].  (Thereafter  the 
books  with  names  of  all  customers  were  available  to  Gov- 
ernment.) He  further  testified  that  the  defendant  said, 
in  answer  to  question  where  the  $35,000.00  went,  $7,- 
000.00  of  it  went  into  his  bank  account  and  the  balance 
was  reinvested  in  the  business.  He  also  said  that  he  had 
a  safety  deposit  box  in  which  he  had  approximately  $90,- 
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000.00  in  Government  bonds.  He  was  asked  about  loans 
from  other  persons  and  he  said  there  were  $14,000.00  or 
$15,000.00  on  the  books  as  loans  from  Dora  Goldberg, 
but  that  only  $6,500.00  of  these  loans  were  legtimate 
[R.  Vol.  Ill,  pp.  1045-1046]. 

On  cross-examination,  the  witness  admitted  that  Mr. 
Ormont,  at  least  on  the  24th  day  of  May,  1945,  being  the 
second  conversation,  told  him  he  would  give  them  any- 
thing they  wanted  in  their  investigation  or  examination 
and  that  he  subsequently  would  render  the  books  and 
records  of  the  Acme  Meat  Company  open  for  their  in- 
vestigation; likewise  invoices,  and  they  even  took  some 
invoices  [R.  Vol.  Ill,  pp.  1070-1071],  and  he  further 
admitted  that  Mr.  Ormont  told  him  that  this  matter  of 
the  $35,000  item  was  an  entirely  side  issue  from  the  Acme 
Meat  Company  and  that  he  and  Mr.  Himmelfarb  en- 
tered into  a  joint  venture  and  that  this  $35,000.00  de- 
fendant received  was  received  through  the  joint  venture 
and  that  they,  Mr.  Ormont  and  Mr.  Himmelfarb,  de- 
cided to  report  their  joint  venture  income  on  a  fiscal  year 
basis  and  that  they  had  filed  Exhibit  No.  6  on  a  fiscal 
year  basis  [R.  Vol.  Ill,  pp.  1074-1075],  and  that  the  wit- 
ness later  found  that  the  defendant  had  made  his  esti- 
mate consistent  with  his  plan  to  file  on  a  fiscal  year  basis 
and  paid  all  taxes  thereon  [R.  Vol.  Ill,  pp.  1078-1079] 
(witness  Eustice  admitted  that  under  defendant's  said 
manner  of  accounting  and  paying,  he  overpaid  the  Gov- 
ernment approximately  $3,000.00  more  income  tax  than 
he  would  have  had  to  pay  under  the  Government's  theory 
in  this  case)    [R.  Vol.  II,  p.  861]. 

Witness  William  S.  Mailin  was  called  and  sworn 
in  behalf  of  the  plaintiff.     He  was  a  certified  public  ac- 
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countant  employed  by  Mr.  Mirman,  an  attorney  who  then 
represented  Mr.  Ormont  and  Mr.  Himmelfarb  jointly, 
and  which  said  attorney  employed  said  accountant  to  as- 
sist him  in  connection  with  his  legal  services  to  said  de- 
fendants, and  said  accountant  received  all  of  his  direc- 
tions from  said  attorney  [R.  Vol.  Ill,  pp.  1093-1102]. 
He  was  permitted  to  testify  concerning  Government's  Ex- 
hibit 42  and  was  allowed  to  testify  as  to  what  was  listed 
thereon,  over  the  objections  that  it  was  incompetent,  ir- 
relevant and  immaterial,  that  the  bonds  and  the  contents 
of  the  box  would  be  the  best  evidence,  that  it  was  a  con- 
clusion of  the  witness,  and  was  privileged  [R.  Vol.  Ill,  p. 
1105]. 

Exhibit  42  was  admitted  in  evidence  over  the  objec- 
tions that  it  was  incompetent,  irrelevant,  immaterial,  not 
the  best  evidence,  that  no  proper  foundation  was  laid,  that 
the  bonds  would  be  the  best  evidence,  that  the  exhibit 
showed  on  its  face  that  other  people  were  interested  in  the 
bonds,  and  that  there  was  no  evidence  that  the  bonds  were 
Mr.  Ormont's  [R.  Vol.  Ill,  pp.  1105-1106]. 

The  Court  permitted  the  witness  to  testify,  over  the 
objection  that  they  were  incompetent,  irrelevant,  imma- 
terial and  were  privileged  communications,  that  the  wit- 
ness sent  Exhibits  51-A  and  51-B,  to  Mr.  Bircher,  a 
Government  agent,  and  that  he  believed  he  saw  the  sig- 
nature placed  on  51-A,  but  that  he  did  not  have  any  defi- 
nite recollection  as  to  the  latter  [R.  Vol.  Ill,  pp.  1108- 
1113]. 

The  Court  admitted  in  evidence  Exhibits  51-A  and 
51-B  (all  dated  long  after  March,  1945),  over  the  objec- 
tion that  there  was  no  proper  foundation  laid,  that  they 
were   incompetent,    irrelevant   and    immaterial,    that   they 
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were  privileged  communications,  not  within  the  issues, 
that  no  corpus  delicti  had  been  estabhshed,  that  they  were 
subsequent  in  time  to  the  offense  charged  in  the  indict- 
ment, and  that  the  witness  was  the  agent  of  the  attorney 
for  Mr.  Ormont  [R.  Vol.  Ill,  pp.  1113-1116]. 

The  witness  was  likewise  allowed  to  testify  that  Ex- 
hibit 51-C  for  Identification  was  by  him  mailed  to  Mr. 
BiRCHER  [R.  Vol.  Ill,  p.  1117]. 

The  Court  admitted  in  evidence  Exhibit  51-C,  over 
the  objection  that  it  was  incompetent,  irrelevant,  imma- 
terial and  privileged  [R.  Vol.  Ill,  p.  1119]. 

Donald  Bircher,  special  agent  of  the  Bureau  of  In- 
ternal Revenue,  was  called  as  a  Government  witness  and 
permitted  to  testify  concerning  one  of  the  conversations 
to  which  the  witness  Phoebus  had  testified  over  the  ob- 
jection heretofore  shown  (which  conversation  was  on 
May  24,  1945,  in  Room  844,  Post  Office  Building,  Los 
Angeles).  The  witness  testified  that  he  told  Mr.  Ormont 
that  he  had  a  right  to  an  attorney  and  that  he  was  not 
required  to  give  testimony,  and  that  any  statements  he 
made  or  documents  he  produced  at  that  interview  might 
be  used  in  court  against  him  in  some  manner  at  some 
future  time;  that  the  defendant  asked  the  witness  spe- 
cifically whether  any  statements  he  made  might  become 
knowledge  available  to  certain  other  Government  agencies, 
and  was  told  by  Mr.  Bircher  that  normally  any  informa- 
tion given  the  Internal  Revenue  Department  zvoidd  be  held 
in  confidence  by  that  department,  but  if  a  criminal  trial 
should  follow,  such  information  might  he  disclosed  at  any 
such  trial.  Before  making  any  statement  at  said  confer- 
ence, the  defendant  specifically  asked  if  anything  he  might 
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say  would  be  kept  in  confidence  by  those  present  and  would 
not  be  divulged  to  any  other  department  of  the  Govern- 
ment [R.  Vol.  Ill,  pp.  1172-1173]. 

Witness  Birch er  admitted  that  the  defendant  did  tell 
them  that  neither  he  nor  defendant  Himmelfarb  ever 
asked  any  customer  for  anything  extra,  that  in  many  in- 
stances customers  didn't  give  them  anything  extra,  and 
that  many  of  the  amounts  paid  by  the  customers  were 
paid  at  a  time  when  such  customers  were  not  buying  any- 
thing from  them  and  on  different  dates  than  those  on 
which  any  purchases  had  been  made  [R.  Vol.  Ill,  pp. 
1179-1180],  and  further  told  them  that  these  contribu- 
tions or  gifts  were  a  "side  venture"  of  the  two  defend- 
ants and  not  treated  as  a  part  of  the  Acme  Meat  Com- 
pany business   [R.  Vol.  Ill,  pp.   1185,   1186  and  1188]. 

The  defendant  also  told  the  Government  agents  that  in 
purchasing  bonds  he  had  in  part  used  funds  that  he  had 
accumulated  in  prior  years  from  savings  [R.  Vol.  Ill,  p. 
1191].  Witness  Eustice  admitted  he  was  told  the  same 
thing  by  the  defendant,  but  he  gave  no  credit  therefor. 

At  the  close  of  the  Government's  evidence,  appellant's 
counsel  moved  for  an  acquittal  on  each  and  every  count 
of  the  indictment,  on  the  ground  that  the  corpus  delicti 
had  not  been  established  and  that  there  was  insufficient 
evidence  to  warrant  a  conviction.  The  evidence  was  hear- 
say and  incompetent  [R.  Vol.  Ill,  pp.  1252-54].  The 
motion  was  granted  as  to  Count  II  and  denied  as  to  Counts 
I,  III  and  IV  [R.  Vol.  Ill,  p.  1262]  (Note:  At  the  close 
of  the  entire  evidence,  the  Court  reversed  his  ruling  and 
granted  appellant's  motion  to  acquit  this  appellant  as  to 
Counts  III  and  IV,  being  for  the  years  1942  and  1943 
[R.  Vol.  IV,  p.  1367].) 
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Thereupon  a  great  number  of  reputable  witnesses  testi- 
fied as  to  the  good  character  of  the  appellant  [R.  Vol. 
IV,  pp.  1333-1347]. 

Defendant  testified  as  to  a  great  number  of  the  checks 
introduced  in  evidence  as  having  been  used  in  the  pur- 
chase of  bonds  in  1942  and  1943,  and  also  testified  that 
he  had  considerable  cash  that  he  likewise  used,  and  ex- 
plained most  all  of  the  items  charged  by  expert  Eustice 
as  unexplained  income  and  showed  exactly  what  funds 
were  used  and  where  they  came  from  [R.  Vol.  IV,  pp. 
1297-1329]. 

At  the  close  of  all  the  evidence,  appellant's  counsel  re- 
newed a  motion  for  acquittal  as  to  Counts  I,  III  and  IV, 
and  the  Court  granted  said  motion  as  to  Counts  III  and 
IV,  stating  on  page  1370  that  the  whole  case  as  to  those 
counts  was  built  up  by  an  arbitrary  accounting  method 
used  by  the  Government  agent  (1942  and  1943)  and  de- 
nied it  as  to  Count  I   [R.  Vol.  IV,  p.  1374]. 

Thereupon  counsel  for  appellant  moved  to  strike  all  the 
testimony  of  witness  Eustice,  with  respect  to  the  years 
1942  and  1943,  which  motion  was  denied  [R.  Vol.  IB, 
p.  1374].  Thereupon  a  similar  motion  was  made  as  to 
the  testimony  of  witness  Link  and  was  likewise  denied 
[R.  Vol.  IV,  p.  1374]. 

Thereupon  the  case  was  argued  and  submitted  to  the 
jury  on  Count  I  only  as  to  appellant  and  he  was  found 
guilty  thereon  and  judgment  was  accordingly  entered, 
from  which  this  appeal  is  prosecuted. 

Before  judgment  was  pronounced,  appellant's  counsel 
made  an  oral  motion  for  acquittal  and  a  motion  for  a  new 
trial,  notwithstanding  the  verdict  embracing,  by  refer- 
ence, all  the  grounds  set  forth  in  the  motion  to  dismiss 
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the  indictment  and  the  grounds  embraced  in  the  motion 
for  a  bill  of  particulars  and  the  grounds  embraced  in  the 
motion  for  acquittal  presented  at  the  end  of  plaintiff's 
evidence  and  the  grounds  embraced  in  the  motion  for 
acquittal  at  the  close  of  all  evidence  and  on  the  ground 
of  error  in  the  Court  in  denying  the  motion  to  strike  the 
testimony  of  witness  Eustice  as  to  the  years  1942  and 
1943,  which  motions  were  denied  [R.  Vol.  IV,  pp.  1609- 
1610]. 

Questions  Involved  and  Raised  by  This  Appeal. 

1.  Did  the  Court  err  in  denying  appellant's  motion  to 
enter  a  plea  of  ''once  in  jeopardy"? 

2.  Did  the  Court  err  in  denying  the  written  motion  to 
dismiss  the  indictment? 

3.  Did  the  Court  err  in  denying  appellant's  motion  for 
a  bill  of  particulars? 

4.  Did  the  Court  err  in  denying  appellant's  motion  for 
a  continuance  at  the  outset  of  the  trial  and  for  an  order 
requiring  plaintiff  to  supply  a  further  bill  of  particulars? 

5.  Did  the  Court  err  in  denying  appellant's  motion  for 
immunity  at  the  outset  of  the  trial? 

6.  Did  the  Court  err  in  denying  appellant's  motion  to 
suppress  evidence? 

7.  Did  the  Court  err  in  overruling  appellant's  objec- 
tion to  Government's  Exhibit  No.  3  and  admitting  the 
same  in  evidence? 

8.  Did  the  Court  err  in  admitting  the  evidence  of 
Government  accountant  J.  Bryant  Eustice  over  repeated 
objections  ? 
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9.  Did  the  Court  err  in  denying  appellant's  motion  to 
strike  the  testimony  of  witness  Eustice  pertaining  to  the 
bonds  ? 

10.  Did  the  Court  err  in  striking  the  testimony  of 
Government  witness  Ernest  Link  over  repeated  objec- 
tions ? 

11.  Was  it  prejudicial  misconduct  of  the  Marshal  to 
serve  the  subjoena  on  the  defendant  in  open  Court  in  the 
presence  of  the  jury? 

12.  Did  the  Court  err  in  admitting  the  evidence  of 
Deputy  Collector  Samuel  J.  Phoebus  without  a  proper 
foundation  being  laid  and  over  repeated  objections? 

13.  Did  the  Court  err  in  denying  appellant's  motion 
to  strike  the  testimony  of  witness  Phoebus? 

14.  Did  the  Court  err  in  admitting  the  testimony  of 
Government  witness  William  S.  Mailin  over  objec- 
tions? 

15.  Did  the  Court  err  in  admitting  Government  Ex- 
hibit No.  42  over  objections? 

16.  Did  the  Court  err  in  admitting  Government  Ex- 
hibits No.  51 -A  and  No.  51-B  over  objections? 

17.  Was  there  ever  competent  proof  of  the  corpus 
delicti? 

18.  Did  the  Court  err  in  admitting  the  evidence  of 
Special  Agent  Donald  Bircher  over  objections? 

19.  Did  the  Court  err  in  denying  appellant's  motion 
for  acquittal  as  to  Counts  I,  III  and  IV  made  at  the  close 
of  the  Government's  evidence? 

20.  Did  the  Court  err  in  denying  appellant's  motion 
for  an  acquittal  on  Count  I  at  the  close  of  all  evidence? 
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21.  Did  the  Court  err  in  denying  appellant's  motion 
to  strike  testimony  of  witness  Eustice  as  to  the  years 
1942  and  1943,  after  having-  acquitted  the  defendant  as  to 
those  years,  namely  Counts  III  and  IV? 

22.  Did  the  Court  err  in  denying  the  motion  of  ap- 
pellant to  strike  the  testimony  of  witness  Link  as  to  the 
years  1942  and  1943? 

23.  Did  the  Court  err  in  refusing  to  instruct  the 
jury  to  acquit  the  appellant? 

24.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-1  ? 

25.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-2? 

26.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-3? 

27.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-4? 

28.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-6? 

29.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-8? 

30.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-9? 

31.  Did  the  Court  err  in  refusing  to  give  appellant's 
second  requested  instruction  also  X-8? 

32.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-10? 

33.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  X-12? 
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34.  Did  the  Court  err  in  refusing  to  give  appellant's 
requested  instruction  that  all  facts  proven  must  not  only 
be  consistent  with  the  theory  of  guilt,  but  inconsistent 
with  the  theory  of  innocence? 

35.  Did  the  Court  err  in  failing  to  give  any  of  the 
instructions  requested  by  appellant  for  which  no  specific 
exception  was  taken? 

36.  Did  the  Court  err  in  its  charge  to  the  jury? 

37.  Did  the  Court  give  the  jury  conflicting  instruc- 
tions ? 

38.  Did  the  Court  err  in  failing  to  instruct  the  jury 
on  the  Court's  own  motion  to  its  right  to  find  the  defend- 
ant guilty  of  lesser  offenses  embraced  within  the  charge 
in  Count  I? 

39.  Was  it  not  the  duty  of  the  Court  on  its  own  mo- 
tion to  instruct  the  jury  that  they  might  find  the  defend- 
ant guilty  under  Count  I  of  a  misdemeanor  under  (a)  of 
Section  145  I.  R.  C? 

40.  Did  the  Court  err  in  instructing  the  jury  that  there 
was  no  variance  between  Government's  Exhibit  No.  3 
and  Count  I  of  the  indictment  and  that  they  could  dis- 
regard a  portion  of  the  allegations  of  said  Count? 

41.  Did  the  Court  err  in  instructing  the  jury  that  a 
taxpayer  is  required  to  pay  his  income  taxes  on  all  funds 
"earned"  in  the  year  in  which  the  same  was  earned? 

42.  Did  the  Court  err  in  submitting  questions  of  law 
for  the  jury  to  determine? 

43.  Was  it  a  question  of  law  for  the  Court  to  de- 
termine as  to  the  suf^ciency  of  books  or  records  to  entitle 
a  taxpayer  to  file  a  fiscal  year  return? 
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44.  Did  the  Court  err  in  instructing  the  jury  that  a 
taxpayer  must  keep  both  books  and  records? 

45.  Was  the  prosecuting  attorney  guilty  of  miscon- 
duct in  his  argument  to  the  jury? 

46.  Did  the  Court  err  in  denying  appellant's  motion 
for  an  acquittal,  notwithstanding  the  verdict? 

47.  Did  the  Court  err  in  denying  appellant's  motion 
for  a  new  trial? 

Specification  by  Number  of  Assigned   Errors  Relied 

Upon. 

Specification  of  Error  No.  1. 

The  trial  court  erred  in  denying  appellant's  written 
motion  to  dismiss  the  indictment,  filed  February  3,  1947, 
based  upon  the  ground  that  Count  I  did  not  state  a  public 
offense;  did  not  show  any  tax  was  due  or  unpaid;  did  not 
show  what  portion,  if  any,  was  unpaid;  did  not  show  the 
gross  income;  did  not  show  how  the  filing  of  a  victory 
tax  return  could  defeat  or  evade  the  tax  for  1944;  did 
not  show  the  basis  for  the  alleged  income  claimed  by  the 
plaintiff  nor  what  portion  of  the  alleged  income  tax  was 
victory  tax,  what  portion  was  normal  tax,  what  portion 
was  surtax;  nor  who  were  "proper  officers  of  the  United 
States"  from  whom  it  was  alleged  information  was  con- 
cealed nor  how  defendant  could  be  guilty  of  any  ofifense 
by  concealing  or  attempting  to  conceal  ''the  sources"  of 
income;  that  two  separate  offenses  were  set  forth  and  not 
separately  stated,  a  felony  for  attempting  to  defeat  or 
evade  under  (b)  of  Section  145,  I.  R.  C.  joined  with  a 
misdemeanor  under  (a)  of  Section  145,  T.  R.  C.  [R.  \^ol. 
I,  pp.  24-41,  74-76;  Vol.  IV,  pp.  1627,  1637]. 
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Specification  of  Erroii  No.  2. 

The  Court  erred  in  not  granting  the  motion  of  appel- 
lant for  a  bill  of  particulars,  which  motion  was  filed  Feb- 
ruary 3,  1947,  and  denied  March  12,  1947,  and  demanded 
a  bill  of  particulars  as  to  the  facts  and  figures  showing 
the  basis  of  the  $36,982.52  alleged  as  net  income  and  an 
itemization  of  the  items,  sums  and  figures  used  by  plain- 
tifif  in  determining  said  net  income  for  the  calendar  year 
1944  and  a  statement  of  the  funds  from  which  derived 
and  the  several  amounts  and  various  items  forming  the 
same  and  what  portion  of  said  sum  was  the  income  from 
the  calculation  of  the  normal  tax,  what  portion  for  surtax 
and  what  portion  for  victory  tax;  facts  and  figures  show- 
ing the  basis,  figures,  credits  and  deductions  in  determin- 
ing the  alleged  tax  of  $18,143.12,  and  showing  what  por- 
tion thereof  was  normal  tax,  what  portion  was  surtax, 
what  portion  was  victory  tax  and  showing  the  dates  and 
amounts  of  credits  for  payments  on  account  thereof  [R. 
Vol.  I,  pp.  57-60,  74-76;  Vol.  IV,  pp.  1627,  1637]. 

Specification  of  Error  No.  3. 
The  Court  erred  in  denying  appellant's  motion  for  a 
continuance  and  for  a  further  bill  of  particulars  on  May 
21,  1947,  based  upon  the  grounds  enumerated  in  the 
original  motion  for  a  bill  of  particulars  and  upon  the 
ground  that  neither  the  indictment  nor  the  bill  of  particu- 
lars which  had  been  furnished  disclosed  the  basis  of  the 
figures  or  items  which  the  Government  claims  were  omit- 
ted from  the  income,  nor  from  whence  they  were  obtained, 
and  the  defendant  by  reason  thereof  was  unable  to  pro- 
ceed and  prepare  for  defense  and  was  therefore  not  ready 
for  trial  and  would  be  taken  by  surprise  until  such  bill 
of  particulars  was  supplied  [R.  \"ol.  I,  pp.  238,  239,  240, 
242]. 
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Specification  of  Error  No.  4. 

The  Court  erred  in  denying  appellant's  motion  to  dis- 
miss and  enter  a  plea  of  ''once  in  jeopardy"  made  May 
23,  1947,  on  the  record  before  the  Court  in  this  case,  show- 
ing that  a  jury  had  been  duly  impaneled  and  sworn  to  try 
the  defendant  and  then  had  been  dismissed  without  his 
consent  [R.  Vol.  I,  pp.  302,  303;  Vol.  IV,  pp.  1627, 
1638]. 

Specification  of  Error  No.  5. 

The  Court  erred  in  denying  appellant's  motion  for  im- 
munity and  for  a  dismissal  on  the  ground  that  appellant 
was  subpoenaed  and  required  to  testify  before  the  Grand 
Jury  without  being  advised  of  his  constitutional  rights 
on  matters  involved  in  charges  set  forth  in  the  indictment 
in  this  case  [R.  Vol.  I,  pp.  305-307;  Vol.  IV,  pp.  1627, 
1638]. 

Specification  of  Error  No.  6. 

The  Court  erred  in  denying  appellant's  motion  to  su- 
press  all  evidence  and  grant  defendant  immunity  based 
upon  the  ground  that  he  had  been  subpoenaed  and  required 
to  testify  before  the  Grand  Jury,  without  being  first 
advised  of  his  constitutional  rights,  on  matters  embraced 
within  the  charge  in  this  case  [R.  Vol.  I,  pp.  310,  311; 
Vol.  IV,  pp.  1627,  1638-1639;  Vol.  I.  pp.  141-146]. 

Specification  of  Error  No.  7. 

The  Court  erred  in  overrulijig  appellant's  objections  and 
admitting  Government  Exhibits  Nos.  1,  2,  3  and  4,  which 
objections  were  as  follows : 

"Mr.  Robnett:     *     *     * 

Now,   your   Honor,   take  up   the   offered   exhibits. 
They  are  in  for  identification  with  numbers. 
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The  Court:     1,  2,  3,  4,  5. 

Mr.  Robnett:  Yes.  Taking  up  No.  1,  which 
appears  to  be  an  individual  income  tax  return  for 
1942,  for  the  calendar  year,  by  Sam  Ormont,  I  wish 
to  object  to  the  introduction  of  that  as  not  being 
within  the  issues  in  the  indictment  and  the  plea  of  the 
defendant  of  not  guilty,  for  the  reason  that  the  count 
it  would  be  under — 

The  Court:     Count  4. 

Mr.  Robnett:  I  will  have  no  such  objection,  I  see, 
as  to  that  one. 

My  objections  rather  will  be  to  exhibit  for  identi- 
fication No.  3,  which  is  the  individual  income  tax 
return  for  the  calendar  year  1944  by  Sam  Ormont. 
I  object  to  that  on  the  ground  that  under  the  only 
count  in  the  indictment.  No.  1,  that  that  would  be 
applicable,  if  at  all — it  is  not  admissible  because  it  is 
not  within  the  charge  in  that  count  for  this  reason: 
This  return,  if  your  Honor  will  examine  it,  is  a 
simple  return  of  ordinary  taxes  and  no  Victory  tax 
whatever,  yet  the  charge  in  the  indictment  of  what 
this  defendant  did  was  that  he  filed  a  false  and 
fraudulent  income  and  Victory  tax." 

[R.  Vol.  I,  pp.  335-336;  Court's  Ruling,  p.  339;  Vol.  IV, 
pp.  1627,  1638.] 

Specification  of  Error  No.  8. 

The  Court  erred  in  overruling  appellant's  objection  to 
the  introduction  in  evidence  of  Government  Exhibits  Nos. 
38  and  39,  or  the  introduction  of  any  testimony  in  connec- 
tion therewith  by  witness  Ernest  Link,  which  objection 
was  as  follows : 

"Q.  (By  Mr.  Stronj^^) :  Now  may  T  show  you  a 
group  of  invoices  which   are  marked   Government's 
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Exhibit  38  for  identification  and  ask  you  if  you  ever 
saw  those  before. 

Mr.  Robnett:  If  the  court  please,  in  connection 
with  these  invoices  I  wish  to  make  an  objection  that 
they  are  incompetent,  irrelevant  and  immaterial,  and 
should  not  be  shown  to  the  witness  or  any  testimony 
admitted  thereon.  I  have  a  matter  that  I  would  like 
to  present  to  your  Honor." 

Thereupon  the  Court  said : 

*'The  Court :  Do  you  have  other  exhibits  of  this 
nature  which  you  wish  to  have  marked  for  identifica- 
tion with  this  witness  ? 

Mr.  Strong:     Just  one  more. 

The  Court:  In  other  words,  if  you  can  get  all 
the  exhibits  you  are  going  to  use  in  with  this  wit- 
ness, maybe  we  can  wrap  all  the  objections  up  at 
one  time. 

Mr.  Strong:     Very  well. 

The  Clerk:     No.  39. 

(The  document  referred  to  was  marked  Govern- 
ment's Exhibit  No.  39  for  identification.)" 

Exhibits  38  and  39  are  1942  invoices  of  Acme  Meat  Com- 
pany [R.  Vol.  I,  pp.  398,  399,  416;  Vol.  IV,  p.  1627]. 

Specification  of  Error  No.  9. 

The  Court  erred  in  overruling  the  objection  to  the  ques- 
tion and  overruling  the  motion  to  strike  the  answer  of 
the  witness  Ernest  Link,  pertaining  to  invoices  and  list 
as  follows : 

"Q.  (By  Mr.  Strong)  :  Did  you  see  Mr.  Him- 
melfarb  performing  any  work  on  the  premises  of 
the  Acme  Meat  Company  during  1944?     A.     Yes. 

Q.     And  during  1945?    A.    Yes. 
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Q.     What  did  you  observe? 

Mr.  Katz:  I  object  to  that,  if  the  Court  please, 
as  too  indefinite;  no  foundation  laid. 

The  Court:     Overruled. 

A.  I  saw  Mr.  Himmelfarb  making  out  invoices 
to  customers  when  they  would  come  to  the  Acme 
Meat  Company.  He  would  then  compute  on  the 
machine  in  the  office  the  amount  due  by  the  customer; 
then  he  would  make  after  that  computation  another 
computation  on  the  machine,  a  multiplication  of  the 
weight  of  that  carcass  of  beef,  or  whatever  it  may 
have  been,  and  enter  this  figure  which  was,  as  a  rule, 
a  computation — 

^  >|x  «if  «!(  jJc  sJc  ^c  sic  ^c 

"The  Witness :  I  saw  him  compute  the  weight  of 
the  bill  with  the  figure  3,  and  enter  the  amount  on  a 
list  which  was  kept  in  the  drawer  of  that  desk, 

Q.  (By  Mr.  Strong) :  What  desk?  A.  Of  the 
desk  of  the  Acme  Meat  Company,  in  the  office. 

Mr.  Robnett:  I  move  to  strike  out  the  answer  as 
to  Mr.  Ormont  upon  the  ground  that  it  is  hearsay 
and  the  opinion  of  the  witness,  and  is  not  binding 
upon  Sam  Ormont. 

Mr.  Robnett:  It  is  incompetent,  irrelevant  and 
immaterial."  [R.  Vol.  I,  pp.  429,  430;  Vol.  IV,  p. 
1627.] 

Specification  of  Error  No.  10. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  asked  of  the  witness : 

"Q.  Did  you  ever  see  Mr.  Himmelfarb  receive 
any  sums  of  money  in  connection  with  the  sale  of 
meat,  which  he  entered  on  those  sheets  you  have 
described? 
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Mr.  Katz:  I  object  to  that,  as  a  conclusion  of 
the  witness;  incompetent,  irrelevant  and  immaterial; 
no  foundation  laid. 

Mr.  Robnett:  It  is  incompetent,  irrelevant  and 
immaterial  as  to  Mr.  Ormont.  There  is  no  connec- 
tion between  Mr.  Ormont  and  Mr.  Himmelfarb 
shown  here  except  as  an  employee." 

See  stipulation  and  objections  by  one  defendant  shall  apply 
to  both  defendants  [R.  Vol.  I,  pp.  240-241]. 

The  substance  of  the  witness'  testimony  was  that  he 
saw  the  list  of  names  of  customers,  amounts  placed  oppo- 
site those  names,  sometimes  written  in  the  handwriting 
of  Mr.  Himmelfarb,  sometimes  in  the  handwriting  of 
Mr.  Ormont;  some  were  marked  "paid"  and  crossed  out, 
some  left  open  and  not  crossed  out  [R.  Vol.  I,  p.  434; 
Vol.  IV,  p.  1627]. 

Specification  of  Error  No.  11. 

The  Court  erred  in  overruling  the  objection  to  the 
following  question : 

"Q.  Did  you  record  any  of  those  amounts  on 
those  sheets  into  the  records  and  books  of  the  Acme 
Meat  Company? 

Mr.  Katz:  Objected  to  as  to  the  defendant  Him- 
melfarb. It  is  incompetent,  irrelevant  and  immate- 
rial.   The  books  and  records  are  the  best  evidence. 

Mr.  Strong:     We  don't  have  them. 

"Mr.  Robnett:     We  join  in  the  objection." 

The  witness  testified  he  did  not  record  any  of  the 
amounts  from  said  list  on  the  books  of  the  Acme  Meat 
Company  [R.  Vol.  I,  p.  435;  Vol.  IV,  p.  1627]. 
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Specification  of  Error  No.  12. 

The  Court  erred  in  overruling  the  objection  to  the 
following  question : 

*'Q.  (By  Mr.  Strong):  Mr.  Witness,  will  you 
state  from  your  knowledge  of  the  books  and  records 
of  the  Acme  Meat  Company  how  the  profits  were 
distributed  for  the  year  1944? 

Mr.  Robnett:  That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  and  his  conclusion, 
and  assuming  something  not  in  evidence,  namely,  that 
there  were  profits. 

Mr.  Katz:  I  will  add  to  that,  if  the  Court  please, 
that  the  books  and  records  are  the  best  evidence." 

The  witness  stated  that  to  the  best  of  his  knowledge 
he  credited  the  entire  profits  to  the  account  of  Sam 
Ormont  for  the  entire  year  of  1944  [R.  Vol.  I,  pp.  435, 
436;  Vol.  IV,  p.  1627]. 

Specification  of  Error  No.  13. 

The  Court  erred  in  overruling  the  following  objections 
to  the  following  question  regarding  a  conversation  between 
the  witness  and  Mr.  Ormont : 

"Q.  (By  Mr.  Strong)  :  Will  you  state  when  this 
happened  and  who  was  present?  A.  It  happened 
at  the  oflfice  of  the  Acme  Meat  Company  in  19 — I 
don't  really  recollect  whether  it  was  at  the  end  or 
in  the  beginning  of  1945. 

Q.     Will  you  state  what  Mr.  Ormont  said  to  you? 

«(«  «4(  3^  «$£  «$c  sic  s)c  stc  2tc 

Mr.  Robnett:  I  am  going  to  object  to  it  for  Mr. 
Ormont  on  the  ground  it  is  after  1944  and  is  there- 
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fore  incompetent,  irrelevant  and  immaterial,  doesn't 
go  to  prove  any  income  for  1944  by  either  defendant." 

The  witness  answered  as  follows : 

"The  Witness:  Mr.  Ormont  told  me  that  it  was 
impossible  to  carry  Mr.  Phillip  Himmelfarb  on  the 
books  of  the  Acme  Meat  Company  as  a  partner 
although  he  was  a  partner  because  that  would  spoil 
some  of  the  subsidy  payments  and  therefore  I  should 
list  him  as  an  employee,  and  that  the  profit  was  to  be 
distributed  to  both  accounts  at  certain  periods." 

[R.  Vol.  I,  p.  439;  Vol.  IV,  p.  1627.] 

Specification  of  Error  No.  14. 

The  prosecuting  attorney  was  guilty  of  misconduct 
during  the  examination  of  witness  Ernest  Link,  in  re- 
peatedly eliciting  from  said  witness  prejudicial  state- 
ments, after  motions  to  strike  had  been  made  and  granted, 
which  statements  were  to  the  effect  that  appellant  was 
doing  a  shady  business  and  for  that  reason  the  witness 
did  not  want  to  continue  to  work  for  him;  and  the  Court 
was  guilty  of  misconduct  in  failing  to  promptly  grant  the 
motions  to  strike  and  in  failing  to  instruct  the  prosecuting 
attorney  to  desist  from  further  pursuing  said  questions 
and  discussion  between  the  Court  and  prosecuting  attorney 
[R.  Vol.  I,  pp.  441-446]. 

Specification  of  Error  No.  15. 

The  prosecuting  attorney  was  guilty  of  misconduct  in 
the  redirect  examination  of  Government  witness  Ernest 
Link,  wherein  the  witness  had  made  an  explanation 
of  certain  checks  in  payment  of  differences  on  the  pur- 
chase of  cattle  and  changes  which  the  witness  had  made 
on  the  records   and   which   the  defendant   had   made   on 
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the  original  bills,  so  as  to  avoid  the  loss  of  the  subsidy 
payments,  and  motion  was  immediately  made  to  strike  the 
answer  and  thereupon  the  following  transpired: 

"Mr.  Strong:     It  proves  that  the  records  are  false. 

The  Court:  Government  counsel's  statement  to 
the  jury  will  be  disregarded  by  the  jury. 

Mr.  Strong:     I  was  not  talking  to  the  jury. 

The  Court:  You  are  speaking  in  the  presence  of 
the  jury,  counsel."    [R.  Vol.  II,  p.  504.] 

Specification  of  Error  No.  16. 

The  Court  erred  in  denying  the  motion  to  strike  the 
answer  of  the  witness  J.  Bryant  Eustice  as  to  his  ex- 
amination of  books  and  records  of  the  Acme  Meat  Com- 
pany in  making  his  investigation,  as  follows : 

"Q.  (By  Mr.  Strong):  In  addition  to  the  ex- 
hibits that  you  have  examined,  did  you  in  connection 
with  your  investigation  into  the  income  tax  return 
of  the  defendant  Sam  Ormont  for  the  years  1942, 
1943  and  1944,  and  the  defendant  Phillip  Himmelfarb 
for  the  year  1944,  examine  any  other  books  or 
records?  A.  I  examined  the  books  and  records  of 
the  Acme  Meat  Company. 

"Mr.  Katz:  I  object  to  that,  if  the  Court  please, 
and  move  to  strike  it,  in  so  far  as  the  defendant 
Himmelfarb  is  concerned,  as  there  is  no  foundation 
laid  for  the  testimony  with  respect  to  the  examination 
of  the  books  of  the  Acme  Meat  Company."  [R.  V^ol. 
II,  pp.  517,  518;  Vol.  IV,  p.  1627.] 

The  witness  testified  that  he  examined  the  books  of  the 
Acme  Meat  Company  for  the  years  '42,  '43  and  '44;  did 
not  examine  their  records  and  check  books  and  deposit 
slips,  didn't  consider  that  necessary,   examined  cancelled 
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checks,  withdrawals,  as  recorded  on  books  and  records 
of  the  capital  account  and  two  personal  accounts  of 
Ormont;  also  loans  shown  on  books;  made  a  transcript 
of  certain  accounts  from  records  which  constitutes  part  of 
his  work  sheet,  that  these  work  papers  are  in  connection 
with  the  examination  of  the  books  of  the  Acme  Meat 
Company  and  other  information  and  that  it  was  necessary 
for  the  witness  to  refer  to  them  to  refresh  his  memory  in 
order  to  give  testimony.  His  said  working  papers,  as  to 
defendant  Ormont,  were  marked  Government's  Exhibit 
40  for  identification.  All  this  witness'  testimony  was 
based  upon  his  said  work  papers  which,  in  turn,  were  so 
based  upon  hearsay,  evidence,  books  which  were  not  in 
evidence  nor  in  Court,  and  other  extraneous  matter. 

Specification  of  Error  No.  17. 

The  Court  erred  in  denying  defendant's  motion  to  strike 
the  testimony  of  Government's  witness  J.  Buyant  Eus- 
TiCE,  as  to  his  conclusion  of  unreported  income  of  appel- 
lant for  1942,  which  motion  was  as  follows: 

"Mr.  Robnett:  If  the  Court  please,  I  move  to 
strike  out  all  the  testimony  the  witness  has  given  in 
this  connection  upon  the  ground  that  it  is  partially 
based  upon  hearsay,  but  most  of  it  is  a  mere  assump- 
tion and  conclusion  of  the  witness.  He  has  used, 
for  instance,  one  item  he  testified  to  which  showed 
that  there  was  a  $10,000  repayment  of  a  loan  he 
previously  made.  That  is  not  income.  Your  Honor, 
of  course,  knows  that  in  many  of  the  items  he  has 
testified  to  here,  he  said  they  were  unexplained,  so 
far  as  he  was  concerned,  and  it  is  purely  a  conclusion 
of  the  witness,  and  is  not  the  kind  of  evidence  to 
introduce  before  a  jury  to  try  to  convict  a  man  for 
evading  income  tax. 
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"Mr.  Robnett:     Other  than  that,  there  is  no  foun- 
dation. 


''Mr.  Robnett:  No  proper  foundation  has  been 
laid  for  any  of  it  by  this  witness.  Further  than  that, 
there  is  no  showing  that  as  to  all  of  these  things 
where  he  was  getting  his  information  from,  and  he 
is  testifying  here  today  concerning  opinions.  They 
may  have  been  opinions,  as  he  admitted  as  to  the 
bonds,  obtained  from  someone  else.  It  is  hearsay. 
There  is  not  anything  authentic  about  them.  I  never 
heard  him  testify  he  made  all  of  that  report. 

"Mr.  Robnett:  I  don't  believe  they  have  laid  any 
foundation  that  this  report  he  has  before  him  was 
made  by  him  from  things  he  did  examine."  [R.  Vol. 
II,  pp.  531,  532;  Vol.  IV,  p.  1627.] 

The  Court  admitted  that  evidence  from  books  which 
were  not  in  evidence,  nor  in  court,  was  "the  rankest  kind  of 
hearsay"  [R.  Vol.  II,  p.  600],  yet  he  permitted  it  through- 
out the  case. 

31  Corpus  Juris,  Sec.  940; 

Hall  V.  Aetna  Life  Ins.,  85  F.  (2d)  447; 

Miles  V.  Arena  Co.,  23  Cal.  App.  (2d)  680,  at  685. 

Specification  of  Error  No.  18. 

The  Court  erred  in  denying  appellant's  motion  to  strike 
testimony  of  witness  Eustice  as  to  bonds,  the  witness  hav- 
ing testified  that  in  1943  defendant  purchased  U.  S.  Gov- 
ernment bonds  of  $51,475.00,  and  then  stated: 

"Of  these  bonds  he  purchased  by  checks  drawn 
on  his   personal   bank  accounts   $32,390.24,   and   by 


checks  drawn  on  his  business  bank  account,  that  is, 
Acme  Meat  Company,  $5000. 

"It  was  the  total  of  those  two  items,  that  is,  from 
known  sources,  $37,390.24.  The  difference  between 
that  and  the  actual  bonds  purchased  was  $14,084,76, 
which  could  not  be  traced  to  any  known  sources  and 
was  not  explained  by  the  taxpayer  where  the  source 
of  the  funds  came  from. 

"The  Witness :  The  undisclosed  income,  $14,084.76. 
There  were  a  couple  of  more  items. 

The  Court:  Those  bonds,  the  same  situation  is 
true  there,  you  don't  know  whether  he  bought  them 
or  didn't  buy  them?  You  are  taking  some  other 
agent's  assumption  in  that? 

The  Witness:     That  is  correct. 

Mr.  Robnett:  May  I  move  to  strike  that  out,  if 
the  Court  please,  that  whole  testimony  as  to  $14,000, 
on  the  ground  it  is  hearsay."  [R.  Vol.  II,  pp.  539- 
540;  Vol.  IV,  p.  1627.] 

Specification  of  Error  No.  19. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  asked  of  witness  J.  Bryant 
EusTiCE : 

"Q.  Now  taking  the  year  1944,  the  income  tax 
return  of  the  defendant  Sam  Ormont  for  the  calen- 
dar year  1944,  what  was  the  amount  of  dividends 
and  interest  reported  by  the  taxpayer? 

"Mr.  Robnett:  I  object  to  this,  if  the  Court 
please,  and  any  evidence  in  connection  with  it,  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
not  within  the  issues  of  this  case.     This  is  not  the 
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return  that  is  alleged  in  the  indictment,  and  it  is  at 
variance  from  the  charges  in  the  indictment.  This 
is  the  one  where  your  Honor  will  remember  on  the 
question  that  they  have  alleged  that  there  was  an 
income  and  victory  tax  return  made  and  they  have 
offered  or  proven  no  such  return."  [R.  Vol.  II,  p. 
543;  Vol.  IV.  p.  1627.] 

See  objections  under  Error  No.  14. 

Running  Objection. 
The  following  also  transpired : 

"Mr.  Robnett:  May  it  be  understood  that  my 
objection  runs  to  all  of  this  testimony  pertaining  to 
this? 

The  Court:  Yes.  That  is  right.  It  will  be  over- 
ruled without  prejudice  to  a  motion  to  renew  a 
motion  to  strike.    [R.  Vol.  II,  p.  550.] 

The  witness  testified  that  Mr.  Ormont's  return  for 
1944  was  correct  as  to  the  item  of  dividends  and  interest, 
with  the  exception  of  $1.27.  As  to  item  5,  Income  from 
Business,  the  witness  said  he  had  additional  income  of 
$817.42  to  add,  being  an  item  of  business  expense  de- 
ducted by  taxpayer  (this  was  interest  paid  to  Dora  Gold- 
berg accounting  for  and  income  tax  paid  thereon  by  her. 
Exhibit  FF)  [R.  Vol.  IV,  p.  1295].  That  there  was 
income  not  disclosed  by  the  taxpayer,  $23,989.26,  $3,000 
of  which  the  witness  said  was  funds  he  could  not  trace 
in  the  purchase  of  $5,750  in  Government  bonds  in  1944, 
$1,000  unexplained  and  which  witness  charged  as  un- 
reported income  of  an  amount  paid  on  a  loan  of  $4,000; 
that  the  same  method  of  accounting  was  used  in  1944 
that  the  witness  used  in  his  accounting  of  1942  and  1943; 
that  as  to  the  bonds  he  got  all  of  his  information  from 
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a  schedule  supplied  by  Mr.  Phoebus;  that  the  corrected 
amount  of  income  as  claimed  by  the  witness  for  1944  was 
$36,982.52  or  $24,807.95  more  than  was  reported  and 
that  the  tax  which  the  witness  claimed  should  have  been 
paid  was  $14,516.54,  as  against  $3,626.58.  The  witness 
then  testified  concerning  Government's  Exhibit  42  (list  of 
bonds),  said  that  where  he  got  his  information  as  to  the 
bopds  was  furnished  by  Mr.  Phoebus  [R.  Vol.  II,  pp. 
545-551].  $19,257.76  of  such  assumed  unreported  in- 
come the  witness  arbitrarily  took  from  defendant's  fiscal 
year  Joint  Venture  return  [R.  Vol.  II,  pp.  860,  868]. 

Specification  of  Error  No.  20. 
The  Court  erred  in  failing  to  grant  appellant's  motion 
to  strike  all  the  evidence  of  the  witness  pertaining  to  bonds 
and  to  sustain  the  running  objection  to  all  testimony  per- 
taining to  the  income  of  1944.  After  the  witness  had 
testified  concerning  $3,000.00  which  he  claimed  as  un- 
reported income  which  was  paid  for  bonds  and  he  could 
not  discover  the  sources  of  such  $3,000.00  as  to  1944 
income — 

"Q-  (By  Mr.  Strong) :  As  to  the  bonds,  where 
did  you  get  the  information?  A.  As  to  the  bonds 
that  the  taxpayer  had  in  his  possession? 

Q.  Yes.  A.  From  the  schedule  supplied  by 
Mr.  Phoebus,  that  he  had  made  up,  or,  I  think  in  con- 
nection with  another  accountant,  of  the  taxpayer. 

Q.  I  could  not  hear  you,  Mr.  Eustice.  A.  •  The 
schedule  of  the  bonds  was  given  to  me  by  Mr.  Phoe- 
bus. 

Mr.  Robnett:  I  move  to  strike  all  the  evidence  as 
to  the  bonds  upon  the  grounds  that  it  is  hearsay  from 
the  witness. 


Mr.  Strong:     We  will  connect  it  up. 

The  Court:     The  ruling  on  that  will  be  reserved. 

Q.  (By  Mr.  Strong):  What  was  the  total 
amount  of  net  income  for  income  tax  purposes  that 
was  reported  by  the  defendant  Sam  Ormont  in  his 
his  income  tax  return  for  the  current  year  1944? 

Mr.  Robnett:  May  it  be  understood  that  my  ob- 
jection runs  to  all  of  this  testimony  pertaining  to 
this? 

The  Court:  Yes.  That  is  right.  It  will  be  over- 
ruled without  prejudice  to  a  motion  to  renew  a  mo- 
tion to  strike."  [R.  Vol.  II,  pp.  549-550;  Vol.  IV, 
p.  1627.] 

Specification  of  Error  No.  21. 
The  Court  erred  in  denying  defendant's  motion  to  strike 
the  following  answer  of  witness  Eustice  relative  to  the 
bonds  in  the  joint  name  of  Mr.  Ormont  and  Mrs.  Gold- 
berg, which  he  charged  to  Mr.  Ormont's  income  for 
1944: 

"O.  Which  ones  did  you  credit?  A.  Only 
amounts  which  were  paid  for  from  funds  from  un- 
explained sources. 

Mr.  Robnett:  I  move  to  strike  the  answer  out, 
if  the  court  please,  as  calling  for  a  conclusion  of  the 
witness,  as  to  which  bonds  they  were  and  the  way 
he  identifies  them  as  to  how  they  were  paid.  There 
is  no  identification  of  the  bonds  at  all.  It  is  his  con- 
clusion as  to  whether  they  were  paid  for  or  how." 
[R.  Vol.  Ill,  pp.  971-972;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error  No.  22. 

The  Court  erred  in  overruling  defendant's  objection 
hereinafter  set  out  to  the  question  hereinafter  set  out, 
respecting  Exhibit  Y: 

"Q.  And  in  your  examination  of  the  records  of 
the  Acme  Meat  Company,  were  those  checks  shown 
as  being  used  to  pay  for  bonds? 

''Mr.  Robnett :  I  object  to  that,  if  the  court  please, 
as  asking  for  an  opinion  of  the  witness  and  hearsay 
testimony  as  to  what  the  books  show,  and  the  books 
are  the  best  evidence  as  to  what  they  show." 

The  witness  answered:  ''No  sir,  they  do  not."  [R. 
Vol.  Ill,  pp.  974-975;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  23. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  pertaining  to  Exhibit  X  and  in 
the  following  rulings  to  the  following  questions: 

"Q.  In  your  examination  of  the  books  and  records 
of  the  Acme  Meat  Company,  did  they  show  as  to 
what  that  check  was  used  for? 

Mr.  Robnett:  I  object  to  that  on  the  ground  that 
the  books  would  be  the  best  evidence,  and  it  is  in- 
competent, irrelevant  and  immaterial,  calling  for  a 
conclusion  of  the  witness,  and  nothing  to  show  that 
it  even  went  to  the  Acme  Meat  Company  or  that 
they  had  anything  to  do  with  it. 

The  Court:     Let  me  see  the  exhibit. 

(The  document  referred  to  was  passed  to  the 
court. ) 

The  Court:     Your  question  is  what? 
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The  question  referred  to  was  read  by  the  re- 
porter, as  follows: 

'Q.  In  your  examination  of  the  books  and 
records  of  the  Acme  Meat  Company,  did  they  show 
as  to  what  that  check  was  used  for?') 

The  Court:  The  objection  is  not  timely,  counsel. 
You  cross-examined  the  witness  at  length  upon  the 
records,  books,  documents  and  data  of  the  Acme 
Meat  Company  and  counsel  now  by  that  examination 
I  think  you  have  waived  any  right  to  the  objection 
which  you  have  made.     The  objection  is  overruled. 

The  Witness :     The  answer  is  no. 

Q.  (By  Mr.  Strong)  :  Now  showing  you  de- 
fendant's Exhibit  V,  which  is  a  check  dated  January 
8,  1943;  in  the  sum  of  $5000,  paid  to  the  order  of 
Sam  Ormont,  signed  Sam  Ormont — it  is  an  Acme 
Meat  Company  check — do  you  know  whether  this 
check  was  used  to  pay  for  any  of  the  bonds  purchased 
by  the  defendant  Sam  Ormont?  A.  I  do  not  know 
that  it  was;  no  sir. 

Q.  And  again  as  to  the  books  and  records  of  the 
Acme  Meat  Company  which  you  examined,  did  they 
show  what  that  check  was  used  for?  A.  No,  sir. 
It  just  indicates  that  it  was  money  drawn  by  S. 
Ormont. 

Q.  And  showing  you  this  document,  which  is  De- 
fendant's Exhibit  O,  a  check  dated  5/11/1942,  issued 
by  the  Acme  Meat  Company  for  $206.11,  signed  by 
Sam  Ormont,  paid  to  Sam  Ormont,  do  you  know 
whether  this  check  was  used  to  pay  for  any  bonds 
purchased  by  the  defendant  Sam  Ormont  during  or 
at  about  that  period?     A.     No,  sir;  I  do  not. 

Q.  As  to  the  books  of  the  Acme  Meat  Company, 
do  they  show  that  it  was  used  in  that  way?  A.  No, 
sir. 
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Mr.  Robnett:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:  As  to  his  examination  of  them,  you 
mean? 

Mr.  Strong:     As  to  his  examination  of  them. 

Mr.  Robnett:  It  is  a  conclusion  of  the  witness 
and  the  books  would  be  the  best  evidence.  I  never 
asked  him,  only  from  his  notes  as  to  what  his  notes 
showed  as  to  certain  things,  your  Honor.  I  don't 
believe  it  is  proper  for  him  to  ask  what  the  books 
show. 

The  Court:  Counsel  amended  his  question  to  say 
what  his  examination  of  the  books  showed. 

Mr.  Strong :     That  is  what  I  meant  all  the  time. 

The  Court:     That  is  what  you  meant  all  the  time? 

Mr.  Strong:     Yes, 

The  Court:     Whether  or  not  he  found  them? 

Mr.  Strong:     Yes,  he  of  his  own  knowledge. 

The  Court:     The  objection  is  overruled. 

Q.      (By  Mr.  Strong):     Do  we  have  an  answer? 

A.     No,  sir. 

The  Court:     The  motion  to  strike  will  be  denied. 

Q.  (By  Mr.  Strong)  :  Now  I  show  you  Govern- 
ment's Exhibit  S,  which  is  a  check  of  the  Acme  Meat 
Company  dated  4/26,  1943,  in  the  sum  of  $1332.27, 
payable  to  the  order  of  S.  Ormont,  signed  Acme 
Meat  Company  by  Sam  Ormont,  and  I  ask  you 
whether  of  your  own  knowledge  you  know  whether 
this  check  was  used  to  purchase  any  bonds  by  Sam 
Ormont  or  in  the  name  of  Sam  Ormont.  A.  No, 
sir ;  I  do  not. 

Mr.  Robnett:     Same  objection. 

The  Court:     Same  ruling. 
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Q.  (By  Mr.  Strong) :  Here  is  another  check, 
Defendant's  Exhibit  AA,  paid  to  Sam  Ormont,  $100, 
dated  1/22/43.  signed  Acme  Meat  Company,  by  Sam 
Ormont;  and  attached  to  it  is  a  check  dated  1/29/43, 
$100,  paid  to  S.  Ormont,  signed  Acme  Meat  Company 
by  Sam  Ormont.  Do  you  know  whether  or  not  those 
checks  were  used  to  purchase  any  bonds  in  the  name 
of  Sam  Ormont?     A.     No,  sir;  I  do  not  know. 

Q.  And  so  far  as  your  knowledge  of  the  books 
and  records  of  the  Acme  Meat  Company,  do  they 
show  that  that  was  used  for  that  purpose?  A.  No, 
sir;  they  do  not."  [R.  Vol.  Ill,  pp.  975-978;  Vol. 
IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  24. 

The  Court  erred  in  overruling  the  following  objection 
to  the  testimony  of  witness  Samuel  J.  Phoebus,  occurring 
on  May  18,  1945,  and  who  was  at  the  time  a  Deputy  Col- 
lector ; 

•'Q.  (By  Mr.  Strong)  :  Going  back  to  May  15, 
1945,  the  occasion  on  which  you  testified  you  spoke 
to  Mr.  Ormont,  on  the  premises  of  the  Acme  Meat 
Company,  with  reference  to  Mr.  Ormont's  income, 
will  you  please  state  what  you  said  to  Mr.  Ormont, 
and  what  Mr.  Ormont  said  to  you  in  that  connection? 

Mr.  Robnett;  Will  it  be  understood  that  my  prior 
objection  to  similar  questions  has  been  made? 

The  Court:  I  think  you  had  better  state  it  for 
the  record. 

Mr.  Robnett:  I  object  upon  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial;  no  proper 
foundation  has  been  laid;  there  has  been  no  showing 
that  this  man  advised  the  defendant  Ormont  what  his 
purpose  was  there,  or  that  anything  he  might  state 


could  be  used  against  him;  that  he  had  a  constitu- 
tional right  to  refuse  to  answer ;  and  no  proper  foun- 
dation. 

Mr.  Robnett:  And  on  the  further  ground  that 
there  has  been  no  corpus  delicti  established  as  to  the 
defendant  Ormont."  [R.  Vol.  Ill,  pp.  1023,  1024; 
Vol.  IV,  pp.  1627,  1638.] 

The  substance  of  the  testimony  of  the  witness  was  that 
they  asked  him  if  he  had  been  required  to  pay  other  people 
amounts  which  were  not  on  the  books  to  which  he  first 
said  "no"  and  finally  said  "y^s"  and  he  admitted  that  he 
had  made  extra  payments ;  in  answer  to  the  witness'  ques- 
tions as  to  whether  or  not  he  had  attempted  to  pass  these 
overpayments  on  to  his  own  customers,  he  said  "no",  but 
asked  whether  or  not  if  an  inspector  of  meat  graded  as 
Class  "B"  meat  he  had  paid  Class  "A"  prices  for,  if  he 
attempted  to  pass  this  price  on  to  his  customers  and  if 
he  admitted  such  a  thing  to  the  Bureau  of  Internal  Rev- 
enue, would  they  come  in  and  determine  his  income  on 
the  presumption  that  all  sales  had  been  so  made  and  he 
was  told  "no"  [R.  Vol.  Ill,  pp.  1025-1026]. 

Specification  of  Error  No.  25. 

The  Court  erred  in  denying  appellant's  motion  to  strike 
the  answer  of  witness  Phoebus  to  the  question  regarding 
the  conversation  of  May  24,  1945,  with  Mr.  Ormont, 
Mr.  BiRCHER,  Mr.  Schlick  and  the  witness,  who  was  a 
Deputy  Collector,  which  motion  and  question  are  herein- 
after set  forth: 

"Q.  Was  anything  said  on  that  occasion  to  Mr. 
Ormont  regarding  his  rights  to  testify  or  not  to 
testify?     A.     Yes,  sir. 
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Q.     By  whom?     A.     By  Mr.  Bircher. 

Q.     Do  you  recall  what  was  said?     A.     Yes,  sir. 

Q.  Will  you  state  what  was  said?  A.  Mr. 
Bircher  first  asked  him  if  he  wanted  to  have  an  at- 
torney present. 

The  Witness:  I  see.  That  was  the  first  occasion 
when  these  announcements  were  made  to  Mr.  Ormont. 

He  was  also  told  that  he  didn't  have  to  answer 
any  of  the  questions  that  he  didn't  want  to,  that  he 
was  not  required  to  answer  them,  and  in  connection 
with  another  matter  he  was  told  that  anything  which 
he  said  might  come  out  later  in  open  court  in  some 
subsequent  Government  proceedings. 

This  is  my  best  recollection  of  it,  or  the  reply  to 
your  question. 

The  Court:  Now  in  response  to  the  first  question 
that  he  was  not  entitled  to  an  attorney,  what  did  Mr. 
Ormont  say? 

******** 

The  Witness:  Mr.  Ormont  said  he  didn't  think 
he  needed  an  attorney  to  tell  the  truth,  that  the  thing 
had  been  bothering  him.  worrying  him,  and  he  wanted 
to  get  it  ofif  his  mind  so  that  he  could  go  around  and 
look  people  in  the  face  again.  And  he  repeated  that 
he  didn't  think  he  needed  an  attorney  to  tell  the  truth. 

Mr.  Robnett:  If  the  Court  please,  move  to  strike 
out  that  answer  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial.  That  portion  of  it  where 
he  said  he  didn't  think  he  needed  an  attorney  to  tell 
the  truth  might  be  responsive,  but  all  the  rest  of  it 
I  don't  think  is  in  answer  to  that  question.  I  think 
it  is  incompetent.     It  is  improper  to  go  into  it  at  this 
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time.  There  was  no  such  warning  that  I  think  the 
law  contemplates  of  his  rights  in  this  matter.  And 
as  to  the  fact  that  they  might  use  it  at  the  time 
against  him,  he  said  that  Mr.  Bircher  said  in  connec- 
tion with  some  other  matter,  some  matter.  He  didn't 
tell  him  as  to  this  particular  one,  if  I  understand  his 
answer.  I  don't  know  what  the  other  matter  was, 
but  that  is  the  way  I  got  the  answer  to  the  original 
question." 

(There  is  some  discussion  between  Court  and  counsel 
and  counsel  asked  that  the  prior  statement  as  to  the 
warning  be  re-read  and  it  was.) 

"Mr.  Robnett:  Do  you  see  what  I  mean,  your 
Honor  ? 

The  Court:     Yes,  I  do. 

That  is  all  that  was  said  to  him  concerning  his 
rights  ? 

The  Witness:  I  think,  your  Honor,  before  we 
launched  into  a  discussion  of  Mr.  Ormont's  income 
tax  liability,  Mr.  Bircher  said,  'All  right,  then,  we 
will  go  on  and  ask  you  questions  and  if  you  don't 
want  to  answer  any  of  them  just  don't  answer  it, 
just  say  so  and  we  will  go  on  to  the  next  question.' 

The  Court:     That  is  all? 

The  Witness:     Yes,  sir. 

Mr.  Robnett:  Now  I  urge  the  force  of  my  objec- 
tion, your  Honor,  that  he  wasn't  warned  that  any- 
thing would  be  used  against  him.  He  is  entitled  to 
be  warned  as  to  that.  Merely  telling  a  man  that  he 
doesn't  have  to  answer  is  one  thing,  and  if  you  tell 
him  if  he  does  answer  it  will  be  used  against  him  is 
another  thing, 
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The  Court:     Well,  I  think  probably  it  is  sufficient. 
It  is  awfully  thin  though. 


Q.  (By  Mr.  Strong):  Will  you  state  what  was 
said  to  Mr.  Ormont  and  what  Mr.  Ormont  said  in 
reply  in  connection  with  his  income  for  the  year  1944 
on  the  occasion  to  which  you  have  just  referred? 

Mr.  Robnett:  And  may  it  be  understood  that  the 
objection  that  I  have  made,  that  I  have  a  running 
objection  to  all  of  this  too  on  the  grounds  that  I  have 
stated  ? 

The  Court:  Yes,  and  it  will  be  deemed  that  on 
behalf  of  the  defendant  Ormont  the  objection  shall 
have  been  made  to  each  and  every  question  concerning 
the  conversation  without  repeating  it."  [R.  Vol.  Ill, 
pp.  1029-1034;  Vol.  IV,  pp.  1627,  1638.] 

The  substance  of  the  witness'  testimony  was  that  in 
response  to  a  question  from  Mr.  Bircher,  Mr.  Ormont 
stated  he  was  sole  proprietor  of  the  Acme  Meat  Company 
to  May  1,  1944,  at  which  time  he  became  associated  with 
Mr.  Himmelfarb.  They  had  an  oral  agreement  to  share 
the  legitimate  profits,  the  first  $24,000.00  of  net  profits  to 
be  shared  equally,  all  amounts  over  legitimate  net  profit 
to  go  to  Ormont;  in  addition,  they  had  an  agreement  to 
share  fifty-fifty  the  collections  of  overcharges  from  the 
operations  of  the  Acme  Meat  Company.  This  agree- 
ment started  May  1,  1944,  and  was  discontinued  May  18, 
1945;  that  for  those  years  their  profit  had  been  about 
$35,000.00  apiece.  That  Mr.  Ormont  pulled  out  a  little 
memo  pad  or  book  in  which  was  written  figures,  showing 
that  between   May   1,   1944,  until  January   5,   1945,   the 
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amount  was,  roughly,  $12,000.00  and  from  January  6, 
1945,  to  April  30,  1945,  the  balance  was  the  remaining 
of  the  $35,000.00;  that  Mr.  Bircher  copied  said  page 
from  said  book  [Exhibit  53]  and  the  witness  said  there 
was  no  way  for  them  to  verify  the  amounts,  that  no  record 
had  been  kept,  except  writing  the  accumulated  amounts 
to  a  given  date  and  then  throw  away  the  old  paper  and 
retain  only  the  current  one;  that  the  prices  charged  people 
fluctuated,  there  was  no  uniform  charge  per  pound  made 
for  these  overcharges,  and  that  sometimes  no  charges  were 
made  to  a  customer  [R.  Vol.  Ill,  pp.  1035-1039]. 

Specification  of  Error  No.  26. 
The  Court  erred  in  denying  appellant's  motion  to  strike 
the  answer  of  the  witness  concerning  the  conversation  on 
May  24,  1945,  to  which  Error  No.  28  refers: 

"Mr.  Robnett:  Just  a  minute.  All  of  this  1945 
the  witness  testified  to  is  objected  to  as  not  within 
the  issues  in  this  case.  We  are  only  going  into  the 
1944  investigation.  It  is  improper  to  put  in  evidence 
here  of  any  kind,  and  any  other  year  not  involved 
here.  It  is  not  charged  in  the  indictment.  The  charge 
is  as  to  his  income  in  1944,  and  previous  years;  there- 
fore it  is  incompetent,  irrelevant  and  immaterial,  and 
the  witness  is  giving  a  conclusion  as  to  what  some 
papers  show,  and  not  pure  conversation. 

Mr.  Robnett:  This  is  not  part  of  the  conversa- 
tion, it  is  not  responsive  to  the  question."  [R.  Vol. 
Ill,  pp.  1036-1037;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error  No.  27. 

The  Court  erred  in  overruling'  the  following-  objection 
to  the  following  question: 

**Q.  You  didn't  go  into  the  contents  of  the  affi- 
davit? A.  The  affidavit,  the  way  I  remember  it, 
set  forth  the  fact  that — 

Mr.  Robnett:  I  object  to  that,  if  the  court  please, 
on  the  ground  that  the  affidavit  would  be  the  best 
evidence,  and  this  is  secondary  evidence,  incompetent, 
irrelevant  and  immaterial,  asking  for  an  opinion  of 
the  witness  as  to  what  it  contained.  They  haven't 
shown  but  what  they  have  copies."  [R.  Vol.  Ill,  p. 
1046;  Vol.  IV,  pp.  1627.  1638.] 

The  substance  of  the  witness'  testimony  was  that  the 
affidavit  set  forth  that  appellant  and  Mr.  Himmelfarb 
had  been  operating  this  joint  venture  and  collecting  over- 
charges from  customers  of  the  Acme  Meat  Company 
and  set  forth  the  amounts  which  appeared  on  that  slip  of 
paper,  showing  approximately  $12,000.00  received  from 
Ormont  in  1944  and  $23,000.00  in  1945,  set  forth  that 
no  records  or  books  had  been  kept. 

Specification  of  Error  No.  28. 

The  Court  erred  in  refusing  to  strike  the  answer  of  the 
witness  Phoebus  for  the  purpose  of  an  objection,  when 
the  witness  was  asked  to  place  markers  in  Government's 
Exhibit  40  for  identification  of  the  portions  of  said  Ex- 
hibit which  were  prepared  by  the  witness  and  upon  which 
Eustice  based  his  testimony,  and  the  following  occurred : 

"Mr.  Strong:  The  wntness  Eustice,  and  you  will 
find  in  those  working  papers  red  place  markers.  Will 
you  turn  to  each  of  those  pages  and  state  whether 
those  pages  which  have  those  markers  were  prepared 
by  you?     A.     Shall  I  replace  the  markers? 


Q.  Yes,  leave  them  there.  May  we  have  him  put 
an  X  on  there?  That  is  what  I  suggested  originally. 
They  may  get  lost. 

Yes,  you  can  put  an  X  on  there.  We  have  a  lot 
of  markers.  You  can  put  an  X  on  there,  and  it 
won't  come  out.  And  put  your  initials  on  each  of  the 
pages. 

The  Witness:  Do  you  w^ant  me  to  state,  as  I 
mark  my  initials  on  it,  the  document? 

Mr.  Strong:     Yes,  please. 

A.  The  capital  account  of  Sam  Ormont  from 
January  5,  1931  through  March  31,  1943.  This  I 
copied  from  the  books  of  the  Acme  Meat  Company, 
in  their  office.  The  entire  page  is  not  written  by  me, 
but  merely  the  figures. 

Q.  Will  you  circle  in  red  the  part  you  wrote? 
A.  I  also  copied  the  withdrawal  account  of  Sam 
Ormont,  described  on  the  top  of  my  work  sheet  as 
summary  from  March  6,  1937  until  March  31,  1943. 

Mr.  Robnett:  Just  a  minute,  your  Honor.  I 
would  like  to  move  to  strike  out  the  answer  for  the 
purpose  of  objecting  on  the  ground  that  this  evidence 
is  incompetent,  irrelevant  and  immaterial,  and  there 
is  no  proper  foundation  laid  for  it. 

Mr.  Robnett:  That  is  true;  but  I  figure  that  what 
he  says,  he  copied,  that  he  copied  certain  things  of 
record,  the  records  would  be  the  best  evidence.  It  is 
secondary,  and  secondly,  if  the  records  were  obtained 
from  the  defendants—"  [R.  Vol.  Ill,  pp.  1048-1050; 
Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error  No.  29. 
The  Court  erred  in  overruling  the  following  objection 
to  any  and  all  testimony  offered  by  witness  William  S. 
Malin,  who  was  an  accountant  employed  by  Mr.  Mir- 
MAN,  who  was  then  attorney  for  Mr.  Ormont  and  Mr. 
Himmelfarb: 

"Q.  Did  you  at  any  time  during  the  month  of 
May  1945  meet  with  the  defendant  Sam  Ormont? 

Mr.  Robnett:  As  to  which,  your  Honor,  I  wish  to 
interpose  an  objection,  and  the  objection  requires  pos- 
sibly a  little  evidence  to  sustain  it.  It  is  an  objection 
on  the  ground  that  any  facts  or  evidence  this  witness 
might  testify  to  are  privileged.  I  would  like  to  have 
the  privilege  of  asking  a  few  questions  of  the  witness 
before  this  question  is  ruled  upon."  [R.  Vol.  Ill, 
p.  1091;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  30. 
The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  asked  of  William  S.  Malin  : 

"Q.  (By  Mr.  Strong) :  Was  there  any  discussion 
at  that  time  with  Ormont  as  to  his  income? 

Mr.  Robnett :  I  object  to  that,  if  the  Court  please, 
as  privileged,  incompetent,  irrelevant  and  immaterial; 
because  the  other  defendant  was  present  would  not 
change  the  rule,  I  don't  believe,  as  to  privilege."  [R. 
Vol.  Ill,  p.  1099;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  31. 
The  Court  erred  in  overruling  the  following  objection 
to    the    following    question    projected    to    William     S. 
Malin  : 

"Q.  What  did  you  list  on  Government's  Exhibit 
42  for  identification?     A.     I  listed — 

Mr.  Robnett :  I  object  to  this  as  incompetent,  ir- 
relevant and  immaterial,  that  the  bonds  and  the  con- 
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tents  of  the  box  would  be  the  best  evidence,  and  it 
is  a  conclusion  of  the  witness  as  to  what  is  listed. 
Also  it  is  privileged." 

The  witness  testified  that  Exhibit  42  was  a  list  of  the 
bonds  in  that  safe  deposit  box. 

(Note:  Phoebus  had  previously  testified  that  the 
box  was  in  the  names  of  two  persons  [R.  Vol.  Ill, 
p.  1082]  and  Eustice  had  testified  that  the  list 
showed  that  the  bonds  were  in  the  names  of  two  per- 
sons [R.  Vol.  II,  p.  727].) 
[R.  Vol.  Ill,  p.  1105;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  32. 

The  Court  erred  in  admitting  Government's  Exhibit  42 

in  evidence  and  overruling  the  following  objection  thereto: 

"Mr.  Strong:  I  offer  Government's  Exhibit  42 
for  identification  in  evidence. 

Mr.  Robriett:  To  which  I  object,  if  the  Court 
please,  on  the  ground  it  is  incompetent,  irrelevant  and 
immaterial,  not  the  best  evidence,  no  proper  founda- 
tion has  been  laid.  The  contents  of  the  bonds  them- 
selves would  be  the  best  evidence.  And  this  exhibit 
shows  on  its  face  that  there  are  other  people  inter- 
ested in  those  bonds  that  are  listed  there  on  that  ex- 
hibit and  there  is  no  evidence  in  this  case  to  show 
that  they  were  all  or  any  of  them  were  Mr.  Ormont's 
bonds." 

Said  Exhibit  was  a  list  of  bonds  in  the  names  of  Sarah 
Goldberg,  Mrs.  Sue  Kosdon,  Dora  Goldberg  and  Sam  Or- 
mont  [R.  Vol.  Ill,  pp.  1105-1106;  Vol.  IV,  pp.  1627, 
1638]. 
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Specification  of  Error  No.  33. 

The  Court  erred  in  overruling  the  following  objection 
to  the  admission  in  evidence  of  Government's  Exhibit  51: 

"Mr.  Robnett:  Your  Honor,  do  I  understand  there 
are  two  exhibits  offered,  50  and  51? 

The  Court:     Yes. 

Mr.  Robnett:  As  to  50,  I  object  upon  the  ground 
that  it  is  hearsay  as  to  Mr.  Ormont;  incompetent, 
irrelevant  and  immaterial;  a  privileged  communica- 
tion; and  as  to  51,  that  that  is  a  privileged  communi- 
cation, and  we  claim  the  privilege.  And  it  is  incom- 
petent, irrelevant  and  immaterial,  and  further  that 
as  to  51,  pages  1  and  2  are  especially  privileged,  and 
probably  the  last  page.  These  three  pages  are  privi- 
leged as  to  Mr.  Ormont,  and  I  want  to  make  a  sepa- 
rate objection  upon  the  ground  of  privilege  as  to  each 
part  of  that  exhibit  on  pages  1,  2,  3  and  4. 

Mr.   Strong:     Yes.     I   would  like  to  have  these 
marked  50-A,  B,  C,  and  D. 
The  Court:     Very  well. 

Mr.    Strong:      May   I  have   the   same   thing  done 
with  51,  to  make  it  51-A,  B,  C  and  D? 
The  Court:     So  ordered. 

■j^  ^  stc  sfc  ^  sic  stc  ^ 

Mr.  Katz:  May  it  please  the  Court,  in  order  that 
the  objections  heretofore  interposed  to  the  questions 
with  respect  to  Exhibit  50  for  identification,  I  would 
like  to  interpose  them  to  50-A,  B,  C  and  D  as  now 
constituted. 

Mr.  Robnett:  The  same  would  be  true  of  our  ob- 
jections, your  Honor. 

The  Court:  It  will  be  so  understood.  The  ob- 
jections are  overruled."  [R.  Vol.  Ill,  pp.  1109,  1110, 
nil,  1112;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error  No.  34. 
The  Court  erred  in  overruling  the  objections  to  and  ad- 
mitting in  evidence  Exhibits  51 -A  and  51-B  and  in  deny- 
ing motions  to  strike  same,  as  follows: 

"Mr.  Robnett:  As  to  51-A  and  51-B,  I  object  on 
the  ground  that  they  are  confidential  communications 
and  are  within  the  rule  prohibiting  their  use  because 
this  witness  was  an  agent  for  the  attorney  of  Mr. 
Ormont  at  the  time,  and  that  in  addition  thereto  they 
are  subsequent  to  all  charges  in  the  indictment  and 
do  not  tend  to  prove  or  disprove  anything  in  the  is- 
sues in  the  indictment,  the  indictment  in  this  case 
being  for  the  year  1944  and  the  years  prior.  These 
are  taken  long  after  in  1945. 

Mr.  Katz :  I  now  move  to  strike  Exhibit  50  on  the 
ground  that  there  is  no  foundation  laid  for  its  ad- 
mission, as  well  as  on  the  grounds  previously  stated. 

Mr.  Robnett:  I  join  in  the  objection  and  also  make 
the  same  objection  to  51-A  and  51-B. 

The  Court:  Overruled."  [R.  Vol.  Ill,  pp.  1114, 
1116,  1117;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  35. 
The  Court  erred  in  overruling  the  following  objection 
to  the  following  question: 

"Mr.  Katz :  If  the  Court  please,  with  respect  to 
50- A  and  50-B,  I  interpose  the  objection  that  there 
is  no  foundation  laid,  incompetent,  irrelevant  and  im- 
material, that  the  matters  set  forth  therein  are  em- 
braced within  the  privilege  communication  rule,  and 
not  within  the  issues  of  the  case,  and  no  corpus  delicti 
has  yet  been  established,  also  subsequent  in  time  to 
the  offense  included  within  the  indictment  as  against 
the  defendant  Himmelfarb. 
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Q.  When  were  those  statements  prepared,  51 -A 
and  51-B  and  50- A  and  50-B? 

Mr.  Robnett :  I  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial. 

Mr.  Katz:  Same  objection  heretofore  made,  if  the 
Court  please,  if  I  may  make  it  that  way  without  re- 
stating it."  [R.  Vol.  Ill,  pp.  1113,  1115;  Vol.  IV, 
pp.  1627,  1638.] 

Specification  of  Error  No.  36. 
The  Court  erred  in  admitting  in  evidence  Exhibit  51-C 
and  overruled  the  following  objection: 

"Q.  (By  Mr.  Strong) :  I  now  show  you  Govern- 
ment's Exhibit  51-C  for  identification  and  ask  you  if 
you  ever  sent  that  to  Mr.  Bircher,  ever  mailed  it  to 
him." 

This  question  had  been  previously  asked  and  objected  to 
and  assigned  herein  as  Error  No.  36,  to  which  objection 
reference  is  hereby  made  [R.  Vol.  Ill,  p.  1117;  Vol.  IV, 
pp.  1627,  1638]. 

Specification  of  Error  No.  37. 

The  Court  erred  in  admitting  in  evidence  Exhibit  51-C 
and  overruling  the  following  objection: 

"Mr.  Robnett:  I  want  to  make  a  further  objec- 
tion on  behalf  of  Mr.  Ormont  as  to  51-C  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  this  is  a  privileged  communication  which 
the  witness  received  from  Mr.  Ormont  through  Mr. 
Ormont's  attorney,  and  it  is  therefore  a  privilege," 
[R.  Vol.  Ill,  p.  1119;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error  No.  38. 
The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  and  in  denying  the  motion  to 
strike  the  answer: 

"Q-  (By  Mr.  Strong)  :  Showing  you  Govern- 
ment's Exhibit  51 -A,  which  is  the  statement  signed 
by  Sam  Ormont,  where  did  you  get  the  information 
which  is  contained  on  that  document? 

Mr.  Robnett:  I  object,  if  the  Court  please,  upon 
the  ground  that  it  is  incompetent  and  immaterial  and 
also  privileged,  where  he  got  the  information ;  and  the 
exhibit  speaks  for  itself. 

:jj  ******* 

Mr.  Robnett:  I  move  to  strike  the  answer,  if  the 
Court  please,  and  also  to  strike  the  exhibit  itself, 
51-A,  upon  the  ground  that  it  is  now  shown  that  all 
of  this  information  was  obtained  by  this  gentleman 
while  he  was  employed  by  the  attorney  for  Mr.  Or- 
mont, and  as  agent  for  that  attorney,  and  it  is,  there- 
fore, privileged,  and  was  privileged,  and  it  is  im- 
proper to  admit  it  at  this  time."  [R.  Vol.  Ill,  pp. 
1119,  1120,  1121;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  39. 
The  Court  erred  in  denying  the   following  motion  to 
strike  the  answer  of  the  witness  and  the  following  objec- 
tions to  the  following  questions: 

''Q.  (By  Mr.  Strong):  Where  did  you  get  the 
information  which  is  inserted  here:  Miscellaneous 
Enterprises.  Where  did  you  get  that  information? 
A.     From  the  attorney,  Mr.  Mirman. 

Mr.  Robnett:  I  move  to  strike  the  answer,  if  the 
Court  please,  upon  the  ground  that  it  is  not  binding 
upon  this  defendant,  and  would  be  hearsay. 

The  Court:     Overruled.     Motion  denied. 
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Mr.  Katz:  If  the  Court  please,  I  interpose  the  ob- 
jection, and  move  to  strike  upon  the  g^round  that  it 
is  a  privileged  communication.  The  signing  of  a 
document  disclosing  the  information  contained  there- 
in, does  not  waive  the  privilege  of  the  source  from 
which  the  information  was  obtained. 

Mr.  Robnett:     I  would  like  to  join  in  that. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Strong) :  I  show  you  this  item  here 
on  the  front  page,  item  12  on  the  return  says,  'other 
income,  state  nature  of  income,'  and  then  the  words, 
'miscellaneous  income,  $71,388.84.'  Where  did  you 
get  that  information? 

Mr.  Robnett:  Object  to  that  as  having  been  asked 
and  answered. 

Mr.  Strong:  No,  that  wasn't  the  same  question, 
your  Honor. 

Mr.  Robnett:  He  asked  him  about  the  item  under 
miscellaneous  income. 

Mr.  Strong:  No,  I  asked  about  miscellaneous  en- 
terprises, which  is  another  line  on  top. 

Mr.  Robnett:  Same  objection  to  this  question  as 
interposed  to  the  other."  [R.  Vol.  HI,  pp.  1126- 
1127;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  40. 
The  Court  erred  in  overruling  the  following  objections 
to  the  following  questions : 

"Q.  (By  Mr.  Strong)  :  Mr.  Witness,  as  to  these 
sums  that  are  shown  here  of  50  per  cent,  $35,694.42 
to  Sam  Ormont,  50  per  cent  for  $35,694.42  to  Phillip 
Himmelfarb,  did  you  see  any  records  with  reference 
to  those  sums? 

Mr.  Robnett:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  also  that  it  is  privileged. 
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The  Court:  The  question  calls  for  a  yes  or  no 
answer,  and  in  view  of  that  the  objection  is  over- 
ruled. 

The  Witness:     Well,  yes. 

Q.  (By  Mr.  Strong):  Did  you  see  regular 
books  and  records?     A.     No,  sir. 

Mr.  Robnett:  Object  to  that  as  asking  for  an 
opinion  of  the  witness. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Strong):  What  did  you  see?  A. 
A  slip  of  paper  on  which  was  written — 

Mr.  Robnett:  I  object  to  that,  if  the  Court  please, 
on  the  ground  that  it  is  privileged  and  incompetent, 
irrelevant  and  immaterial,  also  leading  and  sug- 
gestive. 

The  Court :  There  is  no  foundation  laid  as  to  when 
he  saw  it,  who  was  present,  and  so  forth. 

Q.     (By  Mr.  Strong) :     When  did  you  see  it? 

Mr.  Robnett:     I  object  to  that. 

The  Court:     He  said  he  saw  a  piece  of  paper. 

Mr.  Robnett:  I  know.  I  object  to  this  question 
as  immaterial."  [R.  Vol.  Ill,  pp.  1130-1131;  Vol. 
IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  41. 
The  Court  erred  in  permitting  the  witness  Donald 
BiRCHER  to  testify  to  the  conversation  of  May  24,  1945, 
being  the  same  conversation  previously  testified  to  by  wit- 
ness Phoebus,  to  which  objections  were  made  and  speci- 
fied as  Error  No.  25  and  to  whose  testimony  a  motion  to 
strike  was  made  and  appellant  reserved  a  running  objec- 
tion to  that  line  of  testimony,  all  of  which  objections  and 
motions  are  set  forth  under  Specification  of  Error  No. 
25,  to  which  reference  is  hereby  made  without  further 
repetition.     The  substance  of  the  testimony  given  by  Mr. 
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BiRCHER  was  practically  the  same  as  that  given  by  wit- 
ness Phoebus. 

That  the  witness  prepared  an  affidavit  which  the  de- 
fendant signed.  That  thereupon  they  all  went  down  to 
the  packing  plant  and  while  there,  Mr.  Ormont  asked  to 
see  the  affidavit  he  had  signed  at  the  office,  which  was 
handed  to  him,  together  with  one  prepared  for  Mr.  Him- 
MELFARB ;  said  he  wanted  to  compare  them ;  he  then  started 
folding  the  two  together  and  Mr.  Bircher  grabbed  the 
affidavits  and  told  the  defendant,  "Don't  do  that.  You 
are  trying  to  destroy  Government  property.  Apparently 
that  is  what  you  have  in  mind.  You  better  be  careful. 
That  is  very  serious.  Give  it  a  lot  of  thought  before  you 
do  it."  Mr.  Ormont  held  firmly  and  finally  twisted  and 
crushed  the  paper  and  took  it  away  and  ran  out  the  door 
to  where  they  were  slaughtering  cattle  and  Mr.  Bircher 
ran  after  him  and  asked  him  to  give  the  affidavit  to  him 
and  he  said  he  couldn't.  Mr.  Bircher  told  him  that  he 
had  better.  They  then  walked  back  to  the  office  and  had 
further  discussion  and  the  witness  said  "We  told  him  we 
would  go  into  the  matter  further  at  a  later  date"  [R,  Vol. 
Ill,  pp.  1135-1142,  1145-46;  Vol.  IV,  pp.  1627,  1638- 
1642]. 

Specification  of  Error  No.  42. 

The  Court  erred  in  allowing  the  witness  Bircher  to 
testify  to  the  contents  of  the  alleged  affidavit,  being  the 
same  affidavit  that  witness  Phoebus  testified  to  and  whose 
testimony  was  objected  to,  as  hereinbefore  set  forth  in 
Specification  of  Error  No.  30  to  which  reference  is  hereby 
made. 

The  substance  of  the  testimony  of  witness  Bircher,  as 
to  the  contents  of  the  affidavit,  was  that  Mr.  Ormont  had 
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received  approximately  $35,000.00  extra  income  not  re- 
ported on  his  books  and  the  portion  which  he  had  received 
in  1944,  he  had  not  reported  on  his  1944  income  tax  re- 
turn [R.  Vol.  Ill,  pp.  1147-1148;  Vol.  IV,  pp.  1627, 
1638]. 

Specification  of  Error  No.  43. 

The  Court  erred  in  permitting  witness  Bircher  to 
testify  concerning  Exhibit  42  and  concerning  the  safe  de- 
posit box  and  the  making  of  a  list  of  the  contents  thereof 
and  as  to  the  statements  of  Mr.  Ormont  on  May  25, 
1945,  being  the  same  incident  testified  to  by  Mr.  Malin 
over  objection  and  which  is  hereinbefore  assigned  as  Er- 
ror No.  31,  wherein  the  objection  is  set  out  and  to  which 
reference  is  hereby  made. 

The  substance  of  the  witness'  testimony  was  that  Mr. 
Ormont  opened  the  safe  deposit  box  and  the  witness  asked 
Mr.  Malin  to  take  out  his  work  papers  and  copy  in  their 
presence  so  that  they  could  watch  him  as  each  document 
was  taken  out  of  the  box  by  either  Mr.  Ormont  or  by  the 
witness  and  that  Mr.  Malin  made  a  list  as  the  bonds  were 
taken  out.  Mr.  Ormont  stated  he  had  purchased  most 
of  the  bonds,  although  they  were  recorded  in  his  name 
jointly  with  the  name  of  his  mother,  Mrs.  Dora  Gold- 
berg. He  had  purchased  them  mainly  from  funds  from 
extra  charges  he  had  collected  on  the  side  which  were  not 
recorded  in  the  books.  Some  of  them  he  had  purchased  in 
earlier  years  with  some  of  his  savings.  He  noticed  that 
one  of  the  bonds  was  recorded  in  his  name  alone  and  not 
in  the  name  of  his  mother  and  he  jointly,  and  he  asked 
whether  it  was  possible  for  him  to  get  it  corrected  so  that 
it  could  be  in  their  names  jointly;  although  it  was  his 
funds,  he  wanted  it  in  the  two  names.     Said  that  Mr. 
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Ormont  came  over  to  the  witness  and  apologized  repeat- 
edly. This  answer  was  struck  out  on  motion  and  the 
witness  was  told  by  Mr.  Strong  not  to  go  into  the  apology 
at  all,  but  notwithstanding  that  he  again  stated  that  Mr. 
Ormont  said  he  wished  to  apologize  for  his  actions  the 
day  before  in  having  taken  the  affidavit  from  me  force- 
fully and  doing  away  with  it,  and  asked  what  coidd  he 
done  to  straighten  out  the  situation.  The  witness  told 
him  the  thing  to  do  was  to  produce  the  affidavit  and  de- 
fendant said  he  couldn't.  The  defendant  told  him,  "Mr. 
Bircher,  as  proof  of  my  patriotism,  I  want  you  to  know 
that  all  this  extra  money  I  got  on  the  side  I  put  in  war 
bonds"  [R.  Vol.  Ill,  pp.  1149-1152]. 

The  Court  also  erred  in  denying  the  motion  to  strike 
said  testimony  where  Mr.  Robnett  called  the  Court's  at- 
tention to  the  transcript  of  the  record  and  quoted  certain 
testimony  of  Mr.  Bircher  with  regard  to  what  he  told 
the  defendant  regarding  the  affidavit,  and  then  made  the 
following  motion : 

"\  now,  at  this  time,  move  to  strike  all  of  the  testi- 
mony of  the  witness  Bircher,  as  to  conversations  and 
transactions  that  happened  after  that  incident  he  just 
testified  to,  on  the  ground  that  thereafter  anything 
that  the  defendant  said  or  did  was  of  necessity,  said 
and  done  under  threat,  and  not  voluntary,  because 
here  he  was  under  a  threat,  that  he  had  better  not 
do  this;  he  was  destroying  Government  property;  it 
was  very  serious,  and  that  they  would  go  into  that 
matter  further  at  a  later  date.  And  I  think  it  is  a 
sufficient  showing  to  show  that  the  defendant  there- 
after would  be  under  fear  as  to  anything  he  might 
say  or  do.     *     *     * 
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"That  is  my  motion,  to  strike  all  of  that  evidence 
that  follows  that,  the  conversation,  and  all  things  that 
happened  with  regard  to  his  showing  them  the  bonds, 
letting  them  take  a  list  of  the  bonds,  and  also  as  to 
any  furnishing  of  books  or  records  thereafter,  on  the 
ground  that  that  was  and  still  is  a  threat."  [R.  Vol. 
Ill,  pp.  1156-1158.] 

Specification  of  Error  No.  44. 

The  Court  erred  in  denying  appellant's  motion  made  at 
the  close  of  plaintiff's  case  and  the  renewal  thereof  at  the 
dose  of  all  the  evidence  to  strike  all  the  evidence  of  wit- 
ness EusTicE  on  the  ground  that  it  was  admitted  over  ob- 
jection, that  it  is  incompetent,  irrelevant  and  immaterial, 
based  largely  on  hearsay  testimony  and  part  of  it  was 
hearsay  and  went  in  over  repeated  objection  and  a  running 
objection  thereto  and  was  based  upon  matters  that  hap- 
pened outside  the  hearing  of  defendant,  conversations  the 
witness  had  had  with  other  persons,  records  that  he  ob- 
tained from  elsewhere,  information  he  had  gotten  from 
other  agents  and  third  parties,  and  that  no  proper  founda- 
tion had  been  laid,  and  which  motion,  by  renewal  incor- 
porated therein  prior  objections,  motions  to  strike  the  evi- 
dence, including  objections,  at  the  outset  of  the  trial 
against  the  admission  of  any  evidence,  the  grounds  set 
forth  in  the  motion  to  dismiss  the  indictment  and  in  the 
motion  for  a  bill  of  particulars  that  there  was  a  variance 
between  Count  I  of  the  indictment  and  Exhibit  3  and  that 
all  evidence  pertaining  to  the  bonds  and  list  of  bonds  and 
matters  that  happened  subsequent  to  the  conference  on 
May  24,  1945,  was  obtained  under  threat  fR.  Vol.  Ill, 
pp.  1234-1244;  Motion  renewed  at  close  of  all  evidence, 
R.  Vol.  IV,  pp.  1366-67]. 
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Specification  of  Error  No.  45. 

The  Court  erred  in  denying  appellant's  motion  at  the 
close  of  plaintiff's  evidence  and  the  renewal  thereof  at  the 
close  of  all  evidence  to  strike  the  testimony  of  witness 
Phoebus  with  regard  to  the  bonds  and  the  bond  list  and 
all  his  oral  testimony  concerning  the  same  and  the  funds 
with  which  they  were  purchased  on  all  the  grounds  set 
forth  in  the  motion  to  strike  the  testimony  of  witness 
EusTicE,  summarized  in  Error  No.  47  [R.  Vol.  Ill,  pp. 
1233,  1243-4;  Motion  renewed  at  close  of  all  evidence,  R. 
Vol.  IV,  pp.  1366-67]. 

Specification  of  Error  No.  46. 

The  Court  erred  in  denying  appellant's  motion  at  the 
close  of  plaintiff's  evidence  to  strike  all  of  the  testimony 
of  witness  Bircher  with  respect  to  the  bonds  [R.  Vol. 
Ill,  p.  1244;  Vol.  IV,  pp.  1366,  1367]. 

Specification  of  Error  No.  47. 

The  Court  erred  in  denying  appellant's  motion  at  the 
close  of  plaintiff's  evidence  and  the  renewal  thereof  at  the 
close  of  all  evidence  to  strike  the  testimony  of  witness 
EusTiCE  on  pages  843-845  of  the  typewritten  transcript 
[R.  Vol.  Ill,  pp.  974-977]  with  regard  to  certain  bonds, 
which  evidence  was  admitted  over  the  objection  that  the 
books  were  the  best  evidence,  was  asking  for  opinion  of 
the  witness,  was  incompetent,  irrelevant  and  immaterial. 

Said  evidence  in  substance  was  that  the  witness  was 
asked  if  certain  checks  were  shown  on  the  records  of  the 
Acme  Meat  Company  as  having  been  used  to  pay  for 
bonds  for  which  objection  was  interposed  and  was  allowed 
to  testify  that  they  did  not  show  and  enumerated  various 
acts  and  referred  to  Exhibits  X,  V,  O,  S,  AA  to  which 
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testimony  objections  at  that  time  were  interposed  on  the 
ground  that  they  were  hearsay,  books  would  be  the  best 
evidence,  it  is  incompetent,  irrelevant  and  immaterial,  no 
foundation  had  been  laid  [R.  Vol.  Ill,  pp.  1251-1252; 
Vol.  IV,  pp.  1366,  1367]. 

Specification  of  Error  No.  48. 

The  Court  erred  in  denying  appellant's  motion  for  an 
acquittal  on  all  counts  of  the  indictment  made  at  the  close 
of  plaintiff's  evidence  on  the  ground  of  insufficiency  of  the 
evidence  [R.  Vol.  Ill,  pp.  1252,  1256-1257;  Vol.  IV,  pp. 
1627,  1640,  point  18]. 

Specification  of  Error  No.  49. 

The  Court  erred  in  denying  appellant's  motion  for  ac- 
quittal on  Count  I  at  the  close  of  all  evidence  on  all  the 
grounds  stated  in  the  motion  for  acquittal  at  the  close  of 
plaintiff's  evidence  and  including  the  ground  of  "once  in 
jeopardy",  in  response  to  which  the  Court  said: 

"The  Court:  On  Count  1  I  am  satisfied  that  I 
should  grant  it.  I  was  somewhat  in  doubt  as  to 
Counts  3  and  4,  as  I  previously  indicated,  and  was 
not  too  firmly  of  the  conviction  that  my  conviction 
was  correct  as  to  Counts  3  and  4. 

******** 

"I  will  grant  the  motion  for  a  judgment  of  acquit- 
tal as  to  Counts  3  and  4,  as  to  the  defendant  Sam 
Ormont;  and  the  case  will  go  to  the  jury  as  to  the 
defendant  Sam  Ormont,  on  Count  1  only."  [R.  Vol. 
IV,  pp.  1367,  1369,  1374.] 


—63— 

Specification  of  Error  No.  50. 

The  Court  erred   in  denying  appellant's   motion  made 

immediately  after  the  Court  had  acquitted  the  defendant 

Sam  Ormont  on  Counts  III  and  IV   (income  for  1942 

and  1943),  reading  as  follows: 

"Mr.  Robnett:  Your  Honor,  under  those  circum- 
stances, I  now  move  to  strike  all  of  the  testimony 
and  the  evidence  given  by  the  witness  Eustice,  as  to 
the  years  1942  and  1943,  upon  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial,  and  preju- 
dicial, if  it  is  allowed  to  remain  in  before  the  jury, 
as  to  1944."  [R.  Vol.  IV,  pp.  1374,  1629,  1640, 
Points  21  and  22.] 

Specification  of  Error  No.  51. 
The  Court  erred  in  denying  the  motion  immediately 
following  the  above  motion  and  based  upon  the  same 
grounds  to  strike  all  the  evidence  of  witness  Link,  per- 
taining to  the  years  1942  and  1943  [R.  Vol.  IV,  pp.  1374, 
1629,  1640,  Points  21  and  22]. 

Specification  of  Error  No.  52. 

Prejudicial  error  was  committed  by  the  Government, 
causing  a  Deputy  United  States  Marshal  to  come  into 
open  court,  while  court  was  in  session,  in  the  presence  of 
the  jury,  and  serve  the  defendant  Ormont  with  a  sub- 
poena duces  tecum  to  produce  his  books  and  it  was  as- 
signed as  prejudicial  misconduct  [R.  Vol.  II,  pp.  805, 
808].  After  the  counsel  called  the  matter  to  the  court's 
attention,  they  then  made  this  motion  [R.  Vol.  Ill,  p. 
890].  The  court  remarked  that  the  Deputy  Marshal  was 
not  only  a  lady,  but  a  good  looking  lady.  Hence  the  jury 
must  have  noticed  her  serve  the  defendant. 


Specification  of  Error  No.  53. 

The  U.  S.  Deputy  District  Attorney  was  guilty  of  preju- 
dicial misconduct  in  his  argument  to  the  jury,  in  the  fol- 
lowing particulars  which  are  misstatements  of  the  evi- 
dence : 

"*  *  *  And  you  will  remember  the  cross-exam- 
ination, three  or  four  days  of  it,  testing  every  iota 
of  statement  that  was  made  by  Mr.  Eustice,  testing 
him  right  and  left,  trying  Mr.  Eustice,  did  he  re- 
member or  didn't  he  remember,  where  did  he  get  it, 
where  didn't  he  get  it,  asking  hypothetical  questions, 
if  this  was  the  fact — nothing  in  the  record  to  show 
that  it  is  the  fact — but  if  such-and-such  is  the  fact 
then  you  subtracted  that  from  this,  and  you  added 
this  to  that,  what  would  you  have?  *  *  *  There 
is  nothing  to  show  that  they  did  exists  nothing  to 
show  that  any  of  these  supposition  questions  are  based 
upon  anything  than  what  they  purport  to  be,  if  and 
assume. 

"*  *  *  That  is  all  on  suppositions,  or  assump- 
tions— nothing  in  the  record  to  show  that  it  hap- 
pened. 

"You  will  remember  that  after  all  that  questioning 
and  all  of  these  checks  that  we  used  to  ask  him,  what 
about  this  check,  what  about  that  check,  did  you  sub- 
tract this  one  and  did  you  add  this  one,  if  you  did 
that  what  would  you  have?  You  will  remember  I 
took  all  those  checks  and  I  took  each  one  and  I  said 
to  Mr.  Eustice,  I  said,  'Now  take  this  check,  did  you 
include  that  amount  in  the  sum  which  you  say  is 
unreported  income?'  He  said,  'No,  sir.'  (Italics  sup- 
plied.)    [R.  Vol.  IV,  pp.  1456-1457.] 

******** 

"And  we  went  down  the  line,  and  my  recollection 
is  that  there  wasn't  a  single  check  upon  which  he  had 
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been  cross-examined  or  questioned,  not  a  single  check, 
that  he  included  as  part  of  the  unreported  income. 

"Well,  if  those  checks  aren't  included  as  part  of 
the  unreported  income,  what  have  they  to  do  with 
this  case?  You  might  just  as  well  bring  in  my 
checks  too  and  ask  him  if  he  deducted  those  sums 
what  would  he  have.  It  has  nothing  to  do  with  this 
case,  absolutely  nothing. 

"Every  single  check — and  you  can  examine  these 
checks — some  $6000  in  this  sum,  piles  of  them,  all 
marked  by  the  defendant  and  all  put  before  Mr. 
Eustice  and  cross-examined,  if  and  maybe  and  as- 
sume, but  not  a  single  one  of  those  checks  zvas  taken 
as  part  of  the  unreported  income.  And  if  that  is  true 
then  there  is  nothing  to  worry  about  those  checks, 
no  reason  to  deduct  those  checks  from  the  unre- 
ported income.  He  didn't  take  them  in.  They  had 
nothing  to  do  with  the  figure  which  lie  says  is  shown 
to  have  been  the  additional  sum  of  -money  which  was 
furnished  by  Mr.  Ormont  and  which  was  not  re- 
ported. 

"And  then  we  had  this  business  of  cross-examina- 
tion of  applications  for  war  savings  bonds.  Any  con- 
nection between  the  applications  that  were  put  up  by 
defense  counsel  concerning  which  he  questioned  Mr. 
Eustice  and  any  of  the  particular  bonds  that  Mr. 
Eustice  took  in  as  income  bought  with  unreported  in- 
come?     No    connection   shown,   just   as    application. 

"^        V^         y^ 

"Checks,  figures,  $1322.27.  'Add  up  these  fig- 
ures,' I  asked  Mr.  Eustice.  'Were  any  of  those  sums 
taken  in  by  you  as  unreported  income?'  He  said,  'No, 
sir.'  It  has  nothing  to  do  with  this  case  at  all.  More 
checks — more  checks.     [R.  \'ol.  IV,  pp.  1458-1459.] 

"I  ask  you  if  those  aren't  some  of  the  extra  pieces 
in  the  box.     We  are  dealing  with  a  jigsaw  puzzle, 


with  certain  evidence.  I  ask  you  to  consider  whether 
those  aren't  the  extra  pieces  that  have  nothing  to  do 
with  this  case.  Very  confusing,  no  doubt  about  it, 
and  if  you  don't  separate  them  you  will  never  get  to 
building  the  jigsaw  puzzle  as  it  should  be  built. 
You  will  never  get  to  the  final  picture.  You  will  have 
so  many  pieces  that  have  nothing  to  do  with  it  that 
you  may  give  up.  But  I  say  to  you,  ladies  and  gen- 
tlemen, that  the  evidence  which  shows  what  was  the 
unreported  income  is  so  clear  and  convincing  and  com- 
pletely undisputed,  completely  undisputed,  that  there 
isn't  any  doubt  as  to  the  unreported  income  and  there 
isn't  even  any  substantial  doubt  as  to  what  the  sum  is. 

"Now  what  did  Mr.  Eustice  tell  you  specifically? 
The  year  194^1 — I  am  only  going  to  deal  with  1944 — 
he  told  you  how  much  the  original  return  reported, 
a  sum  which  was  shown  as  salary,  some  $4500.  Mr. 
Eustice  said  that  he  found  about  $27,000  more  than 
Mr.  Ormont  had  earned  and  hadn't  reported.  Rents 
shown,  various  other  deductions  and  items  shown, 
unreported.  What  was  the  difference?  The  dif- 
ference was  between  the  amount  reported,  some  $9,- 
000,  and  the  correct  amount,  some  $36,000. 

"I  ask  you,  is  that  difference  substantial?  Is 
that  a  sum  that  one  overlooks  in  his  computations  as 
you  might  small  expenditures  for  hairpins  or  some- 
thing? Is  that  something  that  one  doesn't  take  into 
account  or  is  that  something  that  someone  wilfully 
and  deliberately  conceals  for  the  purpose  of  defeat- 
ing and  evading  the  payment  of  a  substantial  part  of 
his  tax? 

"And  as  to  these  figures  which  are  in  the  record — 
they  might  not  be  precise  but  your  memory  is  much 
better  than  mine,  I  am  sure — Mr.  Eustice  told  you 
where  he  got  those  figures.     He  told  you  how  he  got 
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them.     He  told  you  what  he  based  them  on.     And 
there  isn't  any  contradiction  as  to  the  figures. 

''Yes,  there  is  an  attempt  to  confuse,  there  is  an 
attempt  to  drag  something  else  in,  but  as  to  the  fig- 
ures as  to  which  he  testified,  they  are  all  in  there. 
There  were  one  or  two  items  which  Mr.  Eustice 
took  in  as  income  which  might  or  might  not  be 
income,  zvhich  might  be  repayment  of  a  loan  or  some- 
thing. I  don't  remember  what  the  items  were,  but 
I  don't  think  that  they  exceeded  $2000.  I  don't  think 
they  even  reached  $1000.  But  the  difference  between 
$1000  which  he  may  have  taken  in  which  he  shouldn't 
have — I  don't  say  he  did,  but  if  he  did — the  difference 
that  and  the  $26,000  or  $27,000  additional,  that  is 
immaterial.  That  is  just  a  drop  in  the  bucket.  That 
is  another  extra  piece  to  take  your  attention  off  the 
main  figure.  (Italics  supplied.)  [R.  Vol.  Ill,  p. 
1460.] 

"I  submit  to  you,  ladies  and  gentlemen,  that  in 
Mr.  Eustice's  testimony  with  reference  to  the  com- 
putations of  the  amounts  shown  on  the  books  and 
records  of  the  Acme  Meat  Company  and  the  amounts 
shown  upon  the  bank  records  that  are  undenied  and 
undisputed  as  of  this  amount,  and  that  every  single 
one  of  those  other  items  dragged  in  have  absolutely 
nothing  to  do  with  this  because  Mr.  Eustice  did  not 
take  them  in  as  part  of  the  unreported  income. 

"Now  I  am  not  going  to  take  your  time  to  point 
out  and  show  you  all  these  if  questions  and  assuming 
questions — you  remember  them — this  thing  zvent  on 
for  so  long  tlmt  after  while  it  zvas  perfectly  clear  as 
to  what  was  going  on  and  I  think  it  is  perfectly 
clear  as  to  why  it  zuas  going  oti.  And  that  is  another 
thing  to  consider,  as  I  told  you,  because  this  case 
deals  with  concealment  of  money,   failure  to   report 
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money  and  an  attempt  to  defeat  and  evade  a  tax. 
You  take  into  account  what  goes  on  with  reference 
to  all  disclosures  and  everything.  Are  you  getting 
complete  information,  or  have  you  got  just  the  in- 
formation that  Mr.  Eustice  put  in,  undenied,  undis- 
puted and  corroborated?  I  will  show  you  how. 
(Italics  supplied.) 

"Mr.  Link  testified.  *  *  *  gu|-  t;he  important 
thing  is  that  he  testified  to,  and  the  important  thing 
is  in  this  case  because  it  deals  with  this  attempt  to 
defeat  and  evade,  it  deals  with  the  state  of  mind 
of  the  defendant,  it  shows  you  his  wilfulness,  his 
deliberateness,  his  intent  and  his  purpose,  is  the  fact 
that  Mr.  Ormont  told  Mr.  Link  to  change  certain 
figures  on  those  hooks,  raise  the  figures.  That  is 
falsifying  his  records.     (Italics  supplied.) 


"And  then  Mr.  Link  also  told  you  that  he  subse- 
quently obtained  possession  of  some  invoices,  invoices 
which  he  neyer  recorded  on  the  books  because,  as  he 
told  you,  he  had  never  been  given  those  invoices. 
And  what  did  those  invoices  show,  ladies  and  gentle- 
men? Those  invoices  showed  on  their  face — and  they 
are  part  of  the  exhibits;  you  can  examine  them — 
but  they  showed  on  their  face  that  the  money  shown 
on  them  was  paid,  the  date  it  was  paid,  and  it  had 
Mr.  Ormont's  signature  That  is  some  more  money 
that  isn't  on  the  hooks,  some  more  money  unre- 
ported, some  more  evidence  pointing  to  the  deliberate- 
ness and  willfulness  of  the  activities  of  Mr.  Ormont. 
(Italics  supplied.)     [R.  Vol.  IV,  pp.  1461-1462.] 

"The  exhibits  prepared  and  signed  by  the  defend- 
ant himself,  the  defendant  Ormont,  if  you  will  exam- 
ine them  will,  on  their  face,  tell  you  the  whole  pic- 
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ture,  even  if  Mr.  Eustice  were  not  giving  testimony 
about  them;  if  all  you  had  were  the  exhibits  51  A, 
B,  C  and  D;  if  all  you  had  were  the  income  tax 
return  for  1944;  if  all  you  had  was  the  income  tax 
return  which  shows  how  much  money  was  earned  in 
that  period;  those  documents  alone  tell  you  what  the 
additional  income  zvas.  (Italics  supplied.)  [R.  Vol. 
IV,  p.  1468.] 

"*  *  *  But  even  in  the  return  which  he  filed  on 
that  day  it  fails  to  disclose  exactly  what  happened, 
because  the  return,  if  you  will  examine  it,  even  there 
conceals  the  source  of  the  money.  *  *  *  (Italics 
supplied. ) 

"Any  deductions?  You  know,  you  have  deduc- 
tions when  you  earn  money;  *  *  =1=  (Italics  sup- 
plied.)    [R.  Vol.  IV,  p.  1471.] 

"*  *  *  They  disclosed  at  that  time  what  that 
money  was,  and,  if  everything  was  above  board, 
clean  honest,  and  not  a  violation  of  law,  why  didn't 
they  put  it  on  the  return?  Why  did  they  have  these 
hieroglyphics.  Miscellaneous  income,  $71,000.00. 
No  explanation ;  nothing.  *  *  *  (Italics  supplied.) 
[R.  Vol.  IV,  pp.  1473-1474.] 

"And  supposing  he  had  the  cash?  Let's  assume 
he  had  the  cash.  What  did  he  do  with  it?  Well, 
in  1943  out  of  the  $12,000  he  bought  about  $8000 
worth  of  bonds.  You  remember  that  testimony, 
$8000  worth  of  bonds.  That  I  assume  is  intended 
to  show,  or  at  least  you  are  supposed  to  draw  the 
inference    from    that,    that    the    unreported    income 
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which  Mr.  Eustice  claims  this  man  accumulated  dur- 
ing that  year  wasn't  really  accumulated  during  that 
year  because  he  bought  $8000  worth  of  bonds. 

"Take  the  $8000  and  then  look  at  this  Schedule 
No.  42  which  shows  how  many  bonds  were  actually 
bought  during  that  year  and  see  if  you  don't  find 
over  $50,000  worth  of  bonds  bought  that  year — $50,- 
000  worth  of  bonds — some  such  sum.  Just  look  at 
them.  They  are  enumerated  on  the  schedule  and  it 
is  in  evidence. 

"What  is  $8000  off  of  that?  It  is  $42,000. 
Well,  let's  assume  he  had  $8000  in  cash.  Does  that 
change  the  story  or  the  picture  that  was  presented 
here  by  Mr.  Eustice  from  these  records?  I  submit 
to  you  that  it  doesn't  change  it  a  single  iota,  not  a 
single  iota.  Any  explanation  as  to  the  other  money 
that  was  used  to  buy  the  bonds?  No,  except  some 
checks  were  shown  here.  Which  of  the  bonds  were 
bought  with  those  checks?  I  can't  say.  I  don't 
know.     [R.  Vol.  IV,  pp.  1476-1477.] 

"*  *  *  And  besides  that  Mr.  Malin  himself, 
with  information  which  he  told  you  he  got  from  the 
defendant  Ormont,  prepared  net  worth  statements  too. 
*     *     *     (Italics  supplied.)     [R.  Vol.  IV,  p.  1478.] 

"*  *  *  His  Honor  will  tell  you  that  if  we  do  not 
prove  the  whole  figure,  if  we  prove  substantially  the 
figure,  if  we  prove  a  substantial  amount  of  money,  it 
is  just  as  good  as  proving  the  whole  figure.  In  other 
words,  you  don't  have  to  hold  the  government  to 
proving  precisely  that  sum  of  money  which  is  stated 
in  the  indictment.  Substantially  that  is  enough.  And 
the  amount  of  money  shown  on  that  little  slip  of 
paper  which  I  have  shown  you,  which  is  Government's 
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Exhibit  53,  as  well  as  the  amount  of  money  which  is 
shown  upon  these  documents  which  were  filed  by 
Mr.  Ormont  and  the  accountant,  that  is  practically 
the  same  as  the  amount  shown  in  the  indictment  under 
count  1.  So  there  isn't  any  problem  as  to  any  vari- 
ance between  the  amount  shown  and  the  amount 
that  we  have  established.  *  *  *  (Italics  supplied.) 
"*  *  *  And  if  you  just  disregard  all  the  ir- 
relevancies,  all  of  these  red  herrings — you  know 
what  a  red  herring  is,  it  is  something  you  draw  in 
here  to  distract  attention — just  forget  all  about  these 
things  that  were  dragged  in  and  that  have  nothing 
to  do  with  this  case,  and  what  does  this  case  consist 
of?  *  *  *  (Italics  supplied.)  [R.  Vol.  IV,  pp. 
1480-1481.] 

"*  *  *  If  you  want  to  forget  everything  that 
Mr.  Eustice  said  and  if  you  just  look  at  that  fiscal 
year  return,  which  shows  $71,000  miscellaneous  in- 
come for  the  year  beginning  May  1,  1944,  and  end- 
ing on  April  30,  1945,  and  just  take  8/12  of  that 
amount,  and  you  will  find  out  how  much  he  earned 
that  year  in  addition  to  what  he  reported.  You 
don't  have  to  look  at  the  books,  you  dont  have  to 
listen  to  Mr.  Eustice,  you  don't  have  to  listen  to 
anybody.  They  show  it  themselves  on  their  returns. 
(Italics  supplied.)      [R.  Vol.  IV,  p.  1549.] 

"*  *  *  just  because  the  defendant  said  to  them 
he  only  earned  $11,000,  that  doesn't  mean  that  he 
only  earned  $11,000  extra  that  year.  All  that  means 
is  that  that  is  all  he  told  them,  but  he  may  have  earned 
more,  and  the  income  tax  return,  the  fiscal  year  re- 
turn, if  you  take  8/12  of  that  you  will  find  that 
it  is  closer  to  $22,000  and  not  $11,000. 
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"But  even  if  it  is  $11,000;  let  us  take  $11,000, 
which  he  admitted  he  earned  in  1944.  Tliafs  enough. 
We  don't  have  to  prove  the  precise  figure.  We  just 
have  to  show  a  substantial  amount. 

''*  *  *  Dq  you  think  anybody  who  reports 
ihcome,  as  Mr.  Ormont  did,  for  the  year  1944,  of 
$12,000,  and  leaves  off  $11,000,  is  not  filing  a  falc^e 
return?  He  is  reporting  only  half,  according  to  his 
story,  and  only  one-third  the  amount  we  say  was  not 
reported.  (Italics  supplied.)  [R.  Vol.  IV,  pp.  1551- 
1552.] 

"*  *  *  The  books  speak  for  themselves.  That  is 
why  they  were  admitted  in  evidence.  If  they  weren't 
in  evidence  they  wouldn't  be  in  this  case.  (Italics 
supplied.) 

"*  *  *  Why  didn't  they  put  Mr.  Malin  on  the 
stand  to  tell  you  about  it  then?  He  is  just  as  accessi- 
ble to  them  as  he  is  to  me.  And  if  it  is  their  defense, 
it  is  their  witness.  They  didn't  put  Mr.  Moody  on, 
they  didn't  put  Mr.  Malin  on."  (Italics  supplied.) 
[R.  Vol.  IV,  pp.  1560-1561.] 

Specification  of  Error  No.  54. 

The  Court  erred  in   failing  to  give  the   following  in- 
struction requested  by  the  defendant  to  the  jury: 

"You  are  instructed  to  return  a  verdict  of  Not 
Guilty  as  to  Count  One  of  said  indictment."  [R.  Vol. 
I,  p.  88.] 
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Specification  of  Error  No.  55. 

The  Court  erred  in  failing  to  give  the  following  instruc- 
tion, No.  X-1,  requested  by  the  defendant  to  the  jury: 

"If  the  taxpayer  acts  honestly  under  the  advice 
of  counsel  or  if  the  incorrect  return  is  prepared  by 
a  Certified  Public  Accountant  or  a  public  account- 
ant, who  has  knowledge  of  all  the  facts,  the  defendant 
is  not  guilty  of  any  criminal  intent."  [R.  Vol.  I, 
p.  102.] 

Appellant  contended  the  instruction  was  the  law  as 
stated  in  Kuhn  v.  U.  S.,  42  F.  (2d)  210,  and  that  the 
evidence  in  this  case  showed  that  appellant  had  consulted 
counsel  and  that  the  joint  venture  return  was  prepared 
by  a  Certified  Public  Accountant  and  that  the  appellant 
had  acted  under  the  advice  of  his  attorney  who  advised 
the  accountant  as  to  what  to  do.  [R.  Vol.  Ill,  pp.  1094- 
1095  and  1125.]  Exception  was  duly  taken  to  this  re- 
fusal.    [R.  Vol.  IV,  p.  1396.] 

Specification  of  Error  No.  56. 

The  Court  erred  in  failing  to  give  the  following  in- 
struction, No.  X-2,  requested  by  the  defendant  to  the 
jury: 

"The  use  of  the  word  'attempt'  in  the  Code  indi- 
cates that  Congress  intended  some  wilful  commission 
in  addition  to  the  wilful  omission  that  make  up  the 
list  of  misdemeanors,  before  a  taxpayer  can  be  found 
guilty  of  a  felony."     [R.  Vol.  I,  p.  102.] 

The  grounds  urged  at  the  trial  were  that  the  instruction 
stated  the  law  and  was  not  covered  by  any  other  instruc- 
tion and  that  it  should  be  given,  because  in  the  absence 
of    "wilful    commission,"    the    acts    charged    would    only 
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amount  to  a  misdemeanor  under  Section  145(a),  I.  R.  C. 
Exception  was  duly  taken  to  this  refusal.  [R.  Vol.  IV, 
pp.  1397,  1398.] 

Specification  of  Error  No.  57. 
The  Court  erred  in  refusing  to  give  the  following  in- 
struction, No.  X-3,  requested  by  the  defendant  to  the  jury : 
"In   weighing  the  testimony  of   Internal   Revenue 
officers,  greater  care  should  be  used  than  in  weighing 
the  testimony  of  ordinary  witnesses  because  of  the 
natural  and  unavoidable  tendency  of  such  officers  to 
procure  and  remember  with  partiality  such  evidence 
as  would  be  against  defendant."     [R.  Vol.  I,  pp.  102- 
103.]  ' 

The  grounds  urged  for  this  instruction  was  that  it  was 
a  correct  statement  of  the  law  (Reid  Bronson  Instruc- 
tions to  Juries,  p.  61,  sec.  3319),  and  that  the  record 
in  this  case  warranted  the  giving  of  the  same  and  that  it 
should  be  given  in  order  that  the  jury  might  be  properly 
advised  as  to  the  weighing  of  such  testimony.  Exception 
was  taken  to  such  refusal.     [R.  Vol.  IV,  pp.  1398-1399.] 

Specification  of  Error  No.  58. 
The  Court  erred  in  refusing  to  give  the  following  in- 
struction. No.  X-4,  requested  by  the  appellant  to  the  jury: 

"In  order  to  establish  the  guilt  of  either  of  the 
defendants,  the  government  must  prove  beyond  all 
reasonable  doubt  not  only  an  attempt  to  wilfully  de- 
fraud it,  but  also  that  such  defendant  did  actually  de- 
fraud the  government  of  a  substantial  portion  of  the 
tax  due  from  such  defendant,  and  that  such  tax  was 
not  paid  by  such  defendant."     [R.  Vol.  I,  p.  104.] 

The  grounds  urged  for  the  giving  of  this  instruction 
were  that  it  was  a  correct  statement  of  the  law   [as  cited 
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under  No.  X-4,  R.  Vol.  I,  p.  104],  was  not  covered  by  any 
other  instruction.  Exception  was  duly  taken  to  such  re- 
fusal.    [R.  Vol.  IV,  p.  1401.] 

U.  S.  V.  Schenck,  126  F.  (2d)  702; 
Gleckman  v.  U.  S.,  80  F.  (2d)  394; 
Tankojf  V.  U.  S.,  86  F.  (2d)  868; 
Hargrove  v.  U.  S.,  67  F.  (2d)  820; 
Rose  V.  U.  S.,  128  F.  (2d)  622  to  626. 

Specification  of  Error  No.  59. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction, No.  X-6,  requested  by  the  appellant  to  the  jury : 

*'To  establish  its  case,  the  government  must  prove 
beyond  a  reasonable  doubt  that  the  defendants  not 
only  attempted  to  wilfully  defraud  the  government, 
but  that  at  the  time  the  indictment  in  this  case  was 
returned,  to-wit,  on  January  22,  1947,  a  tax  in  addi- 
tion to  the  tax  already  paid  by  such  defendant  re- 
mained due  and  unpaid,  and  that  the  defendant  knew 
that  he  owed  such  additional  tax.  You  are  instructed 
that  in  order  to  convict  either  of  the  defendants  in 
this  case  under  the  charges  embraced  in  the  indictment 
herein,  the  government  must  prove  beyond  all  rea- 
sonable doubt  that  the  alleged  violations  of  said  act 
were  not  only  done  by  the  defendant  or  defendants, 
but  were  done  wilfully  and  knowingly,  and  not  under 
an  honest  belief  by  the  defendant  that  he  had  ac- 
counted and  paid  all  tax  legally  due."  [R.  Vol.  I, 
pp.  106-107.] 

The  grounds  urged  for  this  instruction  were  that  it  was 
the  law  which  was  laid  down  in  the  case  of  United  States 
V.  Schenk,  126  F.  (2d)  702,  and  that  the  facts  war- 
ranted the  giving  of  the  same  because  the  tax  had  been 


paid  and  that  before  a  charge  of  wilful  evasion  can  be 
brought,  the  tax  must  be  due  and  owing  at  the  time  the 
indictment  is  returned.  Exception  was  duly  taken  to 
this  refusal.     [R.  Vol.  IV,  p.   1402.] 

Specification  of  Error  No.  60. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction, No.  X-8,  requested  by  the  appellant  to  the  jury : 

"Failing  to  account  and  pay  income  tax  in  the 
proper  year,  and  paying  and  accounting  for  the  same 
in  a  different  year  by  the  taxpayer,  and  under  his 
honest  belief  that  that  is  when  it  is  due  does  not 
constitute  a  violation  of  the  Internal  Revenue  Code." 
[R.  Vol.  I,  p.  105.] 

The  grounds  urged  were  that  it  correctly  stated  the 
law  {Hargrove  v.  U .  S.,  67  F.  (2d)  820;  Murray  v.  U.  S., 
117  F.  (2d)  40;  Spies  v.  U.  S.,  317  U.  S.  492),  and  no 
other  instruction  was  being  given  thereon  by  the  court 
and  that  "wilfully,"  as  defined  by  the  Court  did  not  prop- 
erly cover  it  and  that  the  very  defense  of  the  defendant 
was  based  upon  the  proposition  that  he  properly  accounted 
for  the  tax  in  a  different  year  under  the  belief  that  was 
correct. 

Exception  was  duly  noted  to  this  refusal.  [R.  Vol.  IV, 
pp.    1403-1406.] 

Specification  of  Error  No.  61. 

The  court  erred  in  refusing  to  give  the  following  in- 
struction. No.  X-9,  requested  by  the  appellant  to  the  jury: 

"Failure  of  a  taxpayer  to  report  income  which  he 
honestly  believed  was  not  taxable  does  not  constitute 
a  wilful  violation  of  the  Internal  Revenue  Code." 
[R.  Vol.  I,  p.  105.] 
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The  grounds  urged  were  that  it  correctly  stated  the  law 
{JJ .  S.  V.  Fontaine,  54  F.  (2d)  371;  Murray  v.  U.  S., 
117  F.  (2d)  40)  and  no  other  instruction  was  being  given 
thereon  by  the  Court  and  that  "wilfully,"  as  defined  by  the 
Court  did  not  properly  cover  it  and  that  the  very  defense 
of  the  defendant  was  based  upon  the  proposition  that  he 
properly  accounted  for  the  tax  in  a  different  year  under 
the  belief  that  was  correct.     [R.  Vol.  IV,  pp.  1403-1406.] 

Specification  of  Error  No.  62. 
The    Court    erred    in    refusing    to    give    the    following 

instruction  (No.  X-8,  second  one  by  the  Court)  requested 

by  the  appellant  to  the  jury: 

"It  is  not  the  purpose  of  the  law  to  penalize  frank 
difference  of  opinion  or  innocent  errors  made  despite 
the  exercise  of  reasonable  care.  Such  errors  are 
corrected  by  the  assessment  of  the  delinquency  of  tax 
and  its  collection  with  interest  for  the  delay.  If  any 
part  of  the  deficiency  is  due  to  negligence  or  inten- 
tional disregard  of  rules  and  regulations,  but  with- 
out intent  to  defraud,  five  per  cent  of  such  deficiency 
is  added  thereto;  and  if  any  part  of  any  deficiency  is 
due  to  fraud  with  intent  to  evade  tax,  the  addition 
is  fifty  per  cent  thereof."     [R.  Vol.  I,  p.  111.] 

The  grounds  urged  were  that  it  w^as  a  correct  statement 
of  law,  as  laid  down  in  the  case  of  Spies  v.  United  States, 
317  U.  S.  492,  496-497.  Exception  was  duly  taken  to 
such  refusal.     [R.  Vol.  IV,  p.  1403.] 

Specification  of  Error  No.  63. 
The  Court  erred  in  refusing  to  give  the  following  in- 
struction.   No.    X-10,    requested   by   the   appellant   to   the 
jury : 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  defendant  Sam  Ormont  paid  all  or  a  sub- 
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stantial  part  of  the  income  tax  due  and  owing  by  him 
for  the  calendar  year  1944  or  paid  an  amount  in  ex- 
cess of  the  income  tax  due  and  owing  by  him  for 
the  calendar  year  1944,  you  must  find  the  defendant 
Sam  Ormont  not  guilty  of  Count  1  of  the  indict- 
ment."    [R.  Vol.  I,  pp.  87-88.] 

The  District  Attorney  withdrew  his  objection  to  in- 
struction X-10  and  the  Court  agreed  to  give  X-10.  There- 
after, the  Court  said  he  didn't  think  he  would.  Excep- 
tion was  taken  to  his  ruling  on  the  grounds  that  it  was  the 
correct  statement  of  the  law  and  not  covered  by  any 
other  instructions.  [R.  Vol.  IV,  pp.  1438,  1439.]  It  was 
warranted  by  the  evidence.  [R.  Vol.  II,  p.  861;  Vol. 
Ill,  pp.  1078-1079.] 

Specification  of  Error  No.  64. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction, No.  X-12,  requested  by  the  appellant  to  the 
jury: 

**To  establish  its  case,  the  Government  must  prove 
not  only  an  attempt  by  the  defendants  wilfully  to 
defraud  it,  but  also  that  a  tax  in  addition  to  what 
the  defendants  had  already  paid  remains  due  and 
owing."     [R.  Vol.  I,  p.  87.] 

The  grounds  urged  were  that  it  was  a  correct  state- 
ment of  the  law,  as  laid  down  by  the  case  of  United  States 
V.  Schenck,  126  F.  (2d)  702,  and  the  case  of  Gleckman 
V.  United  States,  80  F.  (2d)  394,  and  other  cases.  Ex- 
ception was  duly  taken  to  this  refusal.  [R.  Vol.  IV,  p. 
1440.] 
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Specification  of  Error  No.  65. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction requested  by  the  appellant  to  the  jury: 

"It  is  a  recognized  principle  of  our  system  of  law 
that  in  order  to  convict  a  defendant,  the  facts  proven 
must  not  only  be  consistent  with  the  theory  of  guilt, 
but  inconsistent  with  any  reasonable  theory  of  inno- 
cence, and  this  I  charge  is  the  law."  [R.  Vol.  I, 
p.  93.] 

The  grounds  were  assigned  for  the  reason  that  the 
Court  stated  he  was  giving  his  own  instruction,  which 
fully  covered  the  matters  embraced  in  the  above  instruc- 
tion, but  his  instructions,  when  given,  did  not,  in  our 
opinion,  so  cover  the  same.  (See  Chandler  v.  U.  S.,  146 
F.  (2d)  424,  426;  Williams  v.  U.  S.,  140  F.  (2d)  351, 
352;  People  v.  Koenig,  29  Cal.  (2d)  S7,  at  92,  93,  173 
P.  (2d)   1.) 

Specification  of  Error  No.  66. 
The  Court  erred  in  refusing  to  give  the  following  in- 
struction requested  by  the  appellant  to  the  jury: 

"It  is  not  your  duty  to  look  for  some  theory 
upon  which  to  convict  the  defendant,  but,  on  the 
contrary,  it  is  your  duty  and  the  law  requires  you 
to,  if  you  can  reasonably  do  so,  reconcile  any  and 
all  circumstances  that  have  been  shown  with  the 
innocence  of  the  defendant,  and  so  acquit  him."  [R. 
Vol.  I,  p.  93.] 

The  grounds  were  assigned  for  the  reason  that  the 
Court  stated  he  was  giving  his  own  instruction,  wdiich 
fully  covered  the  matters  embraced  in  the  above  instruc- 
tion, l)ut  his  instructions,  when  given,  did  not,  in  our 
opinion,  so  cover  the  same.     (See  above  cases.) 
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Specification  of  Error  No.  67. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction requested  by  the  appellant  to  the  jury: 

"You  are  instructed  that  if  one  set  or  chain  of 
circumstances  leads  to  two  opposing  conclusions,  one 
pointing  to  the  guilt,  the  other  to  the  innocence  of  the 
defendant,  and  the  jury  has  any  reasonable  doubt  as 
to  which  of  such  conclusions  the  chain  of  circum- 
stances leads,  a  reasonable  doubt  is  thereby  created, 
and  the  defendant  should  be  acquitted."  [R.  Vol.  I, 
p.  94.] 

*  The  grounds  were  assigned  for  the  reason  the  Court 
stated  he  was  giving  his  own  instruction,  which  fully 
covered  the  matters  embraced  in  the  above  instruction, 
but  his  instructions,  when  given,  did  not,  in  our  opinion, 
so  cover  the  same.     (See  cases  above.) 

Specification  of  Error  No.  68. 

The  Court  erred  in  its  charge  to  the  jury  as  follows : 

"Any  evidence  that  has  been  received  on  an  act, 
omission  or  declaration  of  a  party  which  is  unfavor- 
able to  his  own  interests  should  be  considered  and 
weighed  by  you  like  any  other  admitted  evidence, 
but  evidence  of  the  oral  admission  of  a  party,  rather 
than  his  own  testimony  in  this  trial,  ought  to  be 
viewed  by  you  with  caution."     [R.  Vol.  IV,  p.  1567.] 

No  assignment  of  error  or  exception  was  noted,  as 
appellant's  counsel  was  not  served  with  a  copy  of  any 
such  instructions  before  it  was  given.  The  instruction 
is  not  a  sufficiently  full  statement  of  the  law  for  the  rea- 
son that  it  did  not  advise  the  jury  that  before  they  con- 
sider any  such  declaration  of  the  party  that  the  Govern- 
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ment  must  first  prove  the  corpus  delicti,  and  the  Court 
nowhere  in  his  charge  covered  this  condition,  respecting 
declarations. 

Carson  v.  United  States,  147  F.  (2d)  542; 

Screws  v.  United  States,  89  L.  Ed.  1029. 

Specification  of  Error  No.  69. 
The  Court  erred  in  its  charge  to  the  jury  in  the  follow- 
ing particulars: 

"*  *  *  You  will  consider  the  testimony  of  any 
officer  or  employee  of  the  United  States .  Government 
the  same  as  you  would  consider  the  testimony  of  such 
person  if  he  were  not  so  employed."  [R.  Vol.  IV,  p. 
1573.] 

This  was  objected  to  and  appellant  specifically  requested 
contrary  instruction  No.  X-3  which  was  refused  by  the 
court  [R.  Vol.  IV,  pp.  1398-1399]  and  Error  No.  57, 
supra. 

Specification  of  Error  No.  70. 
The  Court  erred  in  its  charge  to  the  jury  as  follows : 

"*  *  *  As  to  any  evidence  pertaining  to  the 
years  1942  and  1943,  you  are  not  to  consider  the  same 
as  proof  of  the  crime  charged  in  Count  1,  except  that 
if  you  should  find  beyond  a  reasonable  doubt  that  the 
acts  charged  against  said  defendant  in  Count  1  were 
done  by  him,  then  you  may  consider  the  evidence  per- 
taining to  1942  and  1943  for  the  sole  purpose  of  de- 
termining whether  or  not  any  such  acts  as  you  may 
find  from  the  evidence  were  done  in  1944,  as  charged 
in  the  indictment,  were  wilfully  and  intentionally  done 
by  the  defendant  Ormont."     [R.  Vol.  IV,  p.   1574.] 

No  special  grounds  were  cited  to  this  instruction,  but  it 
was  error  to  instruct  the  jury  that  they  could  consider  evi- 
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dence  pertaining  to  1942  and  1943  at  all  and  the  evidence 
should  have  been  stricken  on  defendant's  motion.  As  the 
Court  had  found  defendant  "Not  Guilty"  in  those  years. 
See  Errors  No.  44,  No.  45  and  No.  55  and  argument  and 
authorities  post. 

Specification  of  Error  No.  71. 

The  Court  erred  in  its  charge  to  the  jury  as  follows: 
"The  law  under  which  these  defendants  were  in- 
dicted in  substance  provides,  as  is  applicable  to  this 
case,  that  any  person  who  wilfully  attempts  in  any 
manner  to  evade  or  defeat  any  tax  shall  be  guilty  of  a 
crime.  The  pertinent  portion  of  the  statute  provides 
as  follows: 

"  'Any  person  required  under  this  chapter  to 
account  for,  and  pay  over  any  tax  imposed  by  this 
chapter,  who  wilfully  fails  to  truthfully  account 
for  any  and  pay  over  such  tax,  and  any  person 
who  wilfully  attempts  in  any  manner  to  evade  or 
defeat-  any  tax  imposed  by  this  chapter  or  the 
payment  thereof,  shall,  in  addition  to  other  penal- 
ties provided  by  law,  be  guilty  of  a  felony  and, 
upon  conviction  thereof,'  shall  be  punished  in  the 
manner  provided  by  law."  [R.  Vol.  IV,  pp.  1574- 
1575.] 

This  was  objected  to  [R.  Vol.  Ill,  pp.  1407-1408]. 

Specification  of  Error  No.  72. 

The  Court  erred  in  his  instruction  to  the  jury,  when  in- 
structing them  as  to  the  necessary  proof  of  the  sum  al- 
leged in  the  indictment,  as  follows : 

"*  *  *  In  other  words,  the  Government  need  not 
establish  as  to  Count  1  that  the  precise  sum  of 
$36,982.52  was  the  corect  net  taxable  income  of  the 
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defendant   Ormont   for    that   year.     *     *     *"      [R. 
Vol.  IV.  p.  1576.] 

This  instruction  was  objected  to  and  exception  taken 
with  the  giving  thereof  on  the  ground  that  it  was  not  a 
proper  instruction  and  did  not  properly  define  what  the 
Government  must  prove  and  was  an  improper  illustration 
without  telling  the  jury  in  the  illustration  that  they  must 
prove  substantially  that  sum  [R,  Vol.  Ill,  pp.  14IQ-1412]. 

Specification  of  Error  Xo.  73. 
The  Court  erred  in  charging  the  jury  as  follows : 

"Also,  as  to  Count  1.  I  want  to  call  your  attention 
to  the  fact  that  it  refers  to  an  income  and  \'ictory 
tax  return,  and  that  since  there  was  no  \-ictory  tax 
payable  for  the  year  1944.  the  words  'victory-  tax* 
are  surplusage,  and  may  be  disregarded  by  you."  [R. 
Vol.  IV,  p.  1576]. 

This  was  objected  to  as  not  a  proper  statement  of  law 
and  that  the  witness  should  be  instructed  that  the  Govern- 
ment would  have  to  prove  the  charge  as  alleged  in  the  in- 
dictment and  this  instruction  permitted  a  \-ariance  [R. 
Vol.  IV.  pp.  1410-1411].  (See  argument  and  authorities, 
post,  under  Error  7,  pp.  104-111.) 

Specification  of  Error  Xo.  74. 
The  Court  erred  in  the  following  charge  to  the  jun.-: 
"In  the  event  that  you  find  that  either  defendant 
as  to  the  partioilar  count  failed  to  report  his  true  in- 
come in  the  amount  substantially  as  claimed  by  the 
Government  for  the  calendar  year  1944.  then  as  mat- 
ter of  law  the  tax  for  the  calendar  year  1944  would 
have  been  substantially  more  than  paid  by  such  de- 
fendant for  the  calendar  year  1944."  [R.  VoL  IV y  p. 
1578.] 
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The  above  charge  was  never  served  on  or  submitted  to 
appellant's  counsel.  Hence,  no  opportunity  to  accept.  See 
exceptions  to  Errors  Nos.  62-66,  inclusive  [R.  Vol.  IV,  pp. 
1402-1406,  1438-1439]. 

Specification  of  Error  No.  75. 

Th  Court  erred  in  the  following  charge  to  the  jury: 
"There  has  been  placed  in  evidence  the  income  tax 
return  for  the  fiscal  year  May  1944  to  April  1945, 
which  was  filed  by  the  defendants  on  May  24,  1945. 
In  this  connection,  it  is  part  of  your  functions  to  de- 
cide whether  the  defendants  actually  had  some  in- 
come-producing enterprise,  or  enterprises,  from 
which  they  derived  the  sum  of  roughly  $71,000, 
which  they  reported  on  that  fiscal  year  basis  in  that 
return.  In  this  connection,  you  must  determine  what 
enterprise,  if  any,  the  defendants  engaged  in  besides 
the  operation  known  as  the  Acme  Meat  Company,  if 
you  decide  they  were  engaged  together  in  the  Acme 
Meat  Company,  and  whether  the  $71,000  reported  on 
that  return  was  actually  received  by  them  as  part  of 
the  transactions  carried  on  as  the  Acme  Meat  Com- 
pany, or  whether  the  money  was  received  as  income 
with  reference  to  some  other  transaction  not  part  of 
the  Acme  Meat  Company  sales  and  operations. 

"Ultimately  you  are  to  decide  in  this  connection, 
among  other  things,  whether  the  $71,000  odd  dollars 
reported  on  the  fiscal  year  return  was  or  was  not  part 
of  the  income  derived  from  the  sales  made  as  part  of 
the  operations  of  the  Acme  Meat  Company,  and 
whether  that  money,  or  a  substantial  part  of  that 
money,  was  in  fact  received  by  each  of  the  defend- 
ants as  part  of  his  income  from  the  Acme  Meat  Com- 
pany operations;  and  if  not,  then  whether  or  not 
books  and  records  were  kept  of  such  other  enterprise 
as  required  by  the  statute. 
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"The  statute  in  that  connection,  Section  41  of  the 
Internal  Revenue  Code,  reads  as  follows: 

"  'The  net  income  shall  be  computed  upon  the 
basis  of  the  taxpayer's  annual  accounting  period 
(fiscal  year  or  calendar  year,  as  the  case  may  be) 
in  accordance  with  the  method  of  accounting 
regularly  employed  in  keeping  the  books  of  such 
taxpayer;  but  if  no  such  method  of  accounting 
has  been  so  employed,  or  if  the  method  employed 
does  not  clearly  reflect  the  income,  the  computa- 
tion shall  be  made  in  accordance  with  such 
method  as  in  the  opinion  of  the  Commissioner 
does  clearly  reflect  the  income.  If  the  taxpayer's 
annual  accounting  period  is  other  than  a  fiscal 
year  as  defined  in  section  48  or  if  the  taxpayer 
has  no  annual  accounting  period  or  does  not  keep 
books,  the  net  income  shall  be  computed  on  the 
basis  of  the  calendar  year.'  "  [R.  Vol.  IV,  pp. 
1581-1583.] 

This  was  objected  to  and  exception  taken  on  the  ground 
that  it  was  confusing,  it  pointed  out  evidence  and  claimed 
that  evidence  tended  to  prove  certain  things  that  were  not 
proven,  puts  the  burden  upon  the  defendants  to  show  a 
separate  enterprise  from  the  Acme  Meat  Company,  did 
not  tell  the  jury  that  if  they  found  this  income  was  re- 
ceived in  1945  and  not  received  in  1944  that  they  need  not 
consider  it  and  the  requesting  of  proper  books  was  a  mat- 
ter of  law  and  not  a  fact  for  the  jury  to  decide  [R.  Vol. 
IV,  pp.  1431-1433]. 

Specification  of  Error  No.  76. 
The  Court  erred  in  the  following  charge  to  the  iury: 
"The  Internal  Revenue  regulations,  which  have  the 
force  of  law,  provide  that  the  type  of  books  and  rec- 
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ords  which  must  be  kept  in  this  connection  to  allow 
the  filing  of  a  return  on  a  fiscal  year  basis,  are  books 
and  records  which  contain  entries  which  are  sufficient 
to  establish  the  amount  of  gross  income  and  the  de- 
ductions, credits,  and  other  matters  required  to  be 
shown  in  returns,  and  that  such  books  and  records 
shall  be  kept  at  all  times  available  for  inspection  by 
Internal  Revenue  officers  and  shall  be  retained  so  long 
as  the  contents  may  become  material  in  the  adminis- 
tration of  any  internal  revenue  law. 

"If  no  books  or  records  of  the  type  required  by 
law  are  kept,  a  fiscal  year  return  cannot  be  filed,  but 
the  sums  earned  must  be  reported  upon  the  calendar 
year  return  for  the  year  in  which  they  were  earned." 
(Italics  supplied.)     [R.  Vol.  IV,  p.  1583.] 

No  special  exception  was  taken  for  the  reason  that  coun- 
sel assumed  that  Government  counsel  had  truthfully  stated 
the  regulations,  but  he  did  not,  as  they  did  not  require  the 
keeping  of  books  and  records  and  they  did  not  state  that 
if  none  were  kept,  the  income  must  be  reported  in  the  year 
earned. 

Specification  of  Error  No.  77. 
The  Court  erred  in  the  following  charge  to  the  jury: 

"If  you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant Ormont,  as  charged  in  count  1,  did  wilfully 
and  intentionally  attempt  to  defeat  and  evade  the  pay- 
ment of  taxes  due  to  the  United  States  of  America  by 
filing  a  false  and  fraudulent  return  for  the  year  1944, 
in  which  he  failed  to  disclose  the  true  and  correct 
amount  of  income  which  he  had  received  during  that 
year,  then  the  government  is  entitled  to  a  verdict  of 
guilty  as  to  Sam  Ormont  as  to  count  1."  (Italics 
supplied.)     [R.  Vol.  IV,  p.  1586.] 
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This  was  objected  to  as  a  variance  from  Count  I  of  the 
indictment,  it  did  not  state  that  the  taxes  were  income 
taxes  or  that  the  income  was  taxable  income  or  net  income 
or  that  the  "return"  must  be  an  "Income  and  Victory  Tax 
Return"  and  that  it  did  not  state  that  the  taxes  must  be 
substantially  the  amount  alleged  in  the  indictment  by  in- 
forming that  if  the  jury  found  any  unpaid  taxes,  they 
might  find  the  defendant  guilty. 

The  Court  also  told  the  jury,  in  effect,  that  they  could 
convict  if  they  found  a  false  "return",  yet  the  indictment 
charged  an  income  and  victory  tax  return  and  this  instruc- 
tion does  not  state  that  it  must  have  been  an  income  tax 
return  [R.  Vol.  IV,  pp.  1410-1415]. 

Specification  of  Error  No.  78. 
The  Court  erred  in  failing  to  instruct  the  jury  on  his 
own  motion  that  the  jury  might  find  the  appellant  guilty 
of  a  lesser  offense  embraced  within  the  charge  in  the  in- 
dictment, namely,  a  misdemeanor  under  Section  145(a), 
I.  R.  C. 

Specification  of  Error  No.  79. 
The  Court  erred  in  denying  appellant's  motion  for  ac- 
quittal, notwithstanding  the  verdict  on  the  grounds  set 
forth  in  the  written  motion  for  dismissal  of  the  indictment, 
the  motion  for  a  bill  of  particulars,  the  motion  for  ac- 
quittal at  the  end  of  plaintiff's  case  and  again  at  the  end 
of  all  evidence  [R.  Vol.  IV,  p.  1609]. 

Specification  of  Error  No.  80. 
The  Court  erred  in  denying  appellant's  motion  for  a  new 
trial  on  the  grounds  embraced  within  the  motion  to  dis- 
miss the  indictment,  motion  for  a  bill  of  particulars,  mo- 
tion of  acquittal  at  the  end  of  plaintiff's  case,  motion  for 
acquittal  after  all  the  evidence  was  in  [R.  Vol.  IV,  p. 
1609]. 
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ARGUMENT. 

Specification  of  Error  No.  4. 

The  Court  erred  in  denying  appellant's  motion  to  dis- 
miss and  enter  a  plea  of  "once  in  jeopardy"  made  May 
23,  1947,  on  the  record  before  the  Court  in  this  case, 
showing  that  a  jury  had  been  duly  impaneled  and  sworn 
to  try  the  defendant  and  then  had  been  dismissed  with- 
out his  consent  [R.  Vol.  I,  pp.  302,  303;  Vol.  IV,  pp.  1627, 
1638]. 

On  ^May  22,  1947,  Mr.  Katz,  attorney  for  defendant 
HiMMELFARB,  Only  made  a  motion  expressly  on  behalf  of 
defendant  Himmelfarb  to  dismiss  the  indictment  [R. 
Vol.  I,  p.  246],  and  a  motion  to  withdraw  a  juror  and 
declare  a  mistrial  [R.  Vol.  I,  pp.  257-258],  to  which  plain- 
tiff's attorney,  Mr.  Strong,  stipulated  [R.  Vol.  I,  p.  259] 
and  the  Court  thereupon  granted  the  motion  and  dismissed 
the  jury  [R.  Vol.  I,  p.  260].  This  was  all  without  the 
consent  of  appellant  or  his  counsel  and  without  said  coun- 
sel being  asked  whether  he  consented  thereto  or  not.  The 
case  was  continued  until  May  23rd,  at  which  time  ap- 
pellant's counsel  made  the  following  motion: 

"At  this  time,  on  behalf  of  the  defendant  Sam 
Ormont,  I  wish  to  make  a  motion  to  dismiss — I 
believe  that  covers  that  now — and  to  enter  a  plea  of 
once  in  jeopardy,  based  upon  the  record  in  this  case 
before  your  Honor,  the  minutes  in  this  case,  showing 
that  a  jury  was  duly  impaneled  and  sworn  to  try  the 
defendant  and  has  since  been  discharged,  and  that 
the  impaneling  and  swearing  of  that  jury  to  try  him 
constituted  jeopardy.  Therefore  I  move  to  dismsis 
as  to  him  on  the  ground  that  he  has  been  once  in 
jeopardy."        [R.  Vol.  I,  p.  303.] 
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1.  No  person  shall  be  twice  put  in  jeopardy  for  the 
same  offense  under  the  constitutional  guarantee,  and  this 
right  is  fundamental  and  cannot  be  frittered  away  or 
abridged  by  general  rules  concerning  the  importance  of 
advancing  justice. 

Art.  V  of  Amendments  to  Federal  Constitution; 
Art.  I,  Sec.   13,  Calif.  Const.; 

Corner 0  v.   United  States,  48  F.    (2d)   48,  at  74 
A.  L.  R.  at  801   (9th  C.  C.  A.). 

2.  Jeopardy  attaches  when  jury  is  duly  impaneled  and 
sworn.     Not  necessary  for  any  further  proceedings. 

Cornero  v.  United  States,  supra; 

Jackson  V.  Superior  Court,  10  Cal.   (2d)   350. 

3.  A  jury  once  duly  impaneled  and  sworn  becomes  a 
part  of  the  tribunal  in  which  the  defendant  has  a  vested 
right  to  that  specific  jury,  of  which  right  he  cannot  be 
divested  without  his  consent. 

People  V.  Young,  100  Cal.  App.  18,  at  21-22; 
Hart  sell  v.  United  States,  72  F.   (2d)   569  (Iowa 

C.  C.  A.  Cert.  Den.  55  S.  Ct.  216); 
50  C.  J.  S.  927,  Note  5  and  authorities  cited; 
Craig  v.  United  States,  81  F.  (2d)  816  (C.  C.  A. 

Cal.),  83  F.   (2d)  850. 

Silence  of  the  accused  or  his  attorney  does  not  consti- 
tute consent  or  a  waiver  of  his  constitutional  right  against 
being   again   put    in   jeopardy. 

Barrett  v.   Bigger,   17   F.    (2d)    669,   Cert.    Den., 

274  U.  S.  752; 
United  States  v.  Watson.  28  Fed.  Cas.   #16651; 
State  V.  Stiff,  117  Kan.  243,  234  Pac.  704; 
Commonwealth  v.  Gray,  249  Ky.  36,  60  S.  W.  (2d) 

133. 
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The  Court,  in  ruling  on  the  motion,  said: 

'The  Court:  I  was  under  the  impression  that  the 
motion  was  made  on  behalf  of  both  defendants.  Even 
so,  in  considering  the  matter  on  the  merits,  I  do  not 
think  the  motion  for  a  once  in  jeopardy  plea  is  well 
taken.     *     *     *"     [R.  Vol.  I,  p.  304.] 


The  Court  tami  presumably  referred  to  an  oral  stipulation 
entered  into  in  chambers,  pertaining  to  procedural  mat- 
ters sometime  prior  to  the  impanelment  of  the  jury,  which 
is  set  forth  in  the  Record,  pages  240-241,  to  the  effect  that 
during  the  trial,  inasmuch  as  there  were  two  defendants 
.with  separate  counsel,  the  Court  inquired  if,  under  those 
conditions,  any  motions,  objections  or  stipulations  made 
by  either  defendant  may  be  made  on  behalf  of  both  de- 
fendants, unless  they  are  specifically  disclaimed.  Then, 
the  Court  further  stated: 

"The  Court:  Unless  it  appears  obvious  from  the 
statement  or  objection  that  it  applies  only  to  one 
person,  but  such  general  motions  or  objections  that 
are  made  throughout  the  trial  will  apply  to  both." 
[R.  Vol.  I,  p.  241.] 

Appellant's  counsel  understood  this  only  applied  to  pro- 
cedural matters  and  particularly  to  objections  to  evidence 
in  order  to  simplify  the  Record  [R.  Vol.  I,  p.  304]  and 
this  was  apparently  the  Court's  interpretation,  because 
immediately  following  said  oral  stipulation,  Mr.  Robnett, 
on  behalf  of  appellant,  made  a  motion  and  the  Court  asked 
the  question  if  that  was  made  on  behalf  of  both  defend- 
ants, to  which  Mr.  Katz,  attorney  for  the  other  defend- 
ant, said  he  intended  to  make  a  specific  motion  of  his  own 
[R.  Vol.  I,  pp.  241-242],  and  before  Mr.  Katz  made  the 
motion  to  discharge  the  jury  and  at  the  opening  of  that 
session  of  Court,  Mr.  Robnett  told  the  Court  that  he  and 
his  associate   counsel   had  motions   to  make    [R.   Vol.    I, 
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p.  245].  Mr.  Strong  then  addressed  the  Court  on  some 
matters.    Then  the  Court  said: 

'The   Court:     Very   well,    Mr.    Katz?" 

Then  Mr.  Katz  made  his  said  motions,  while  appellant's 
counsel  waited  until  he  had  finished  to  make  motions  they 
had  in  mind,  of  which  they  had  just  informed  the  Court. 
The  motions  by  Mr.  Katz  were  specifically  prefaced  with 
a  statement  that  he  was  making  them  on  behalf  of  Mr. 
HiMMELFARB.  Therefore,  it  not  only  appeared  "obvious" 
but  ''specific"  that  the  motions  he  was  making  were  to 
apply  to  his  client  only.  However,  as  was  said  in  the 
case  of  United  States  v.  Watson,  28  Fed.  Case  #16651, 
"The  fact  that  the  Court  and  the  District  Attorney  re- 
garding the  defendants  as  consenting  to  the  Court's  ac- 
tion that  was  taken  (discharge  of  jury)  ought  not,  in  the 
absence  from  the  minutes  of  the  Court  of  any  statement 
that  they  consented,  to  conclude  them."  In  addition,  an 
attorney  under  his  general  employment  has  no  authority 
in  the  absence  of  "specific  and  express  authority"  from 
his  client  to  surrender  or  stipulate  away  any  substantial 
right  of  his  client. 

7  C.  J.  S.  897,  922,  Note  50; 

Glover  %>.  Bradley,  233   Fed.   721  ; 

United  States  v.  Neimnan,  25  F.  (2d)  357  (re- 
versed on  other  grounds  28  F.  (2d)   1684) ; 

Bonni field  v.  Thorp,  71  Fed.  924  (appeal  dismissed 
83  Fed.  1002); 

Price  V.  McComish,  22  Cal.  App.  (2d)  92  at  97- 
99  (even  though  the  stipulation  was  in  open 
court  in  the  presence  of  his  client) ; 

Davidson  v.  Gifford,  100  N.  C.  18,  6  S.  E.  718; 

Holt  V.  State,  160  Tenn.  366,  24  S.  W.  (2d)  886; 
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Jacobs  V.  State,  85  Tex.  Crim.  505,  213  S.  W.  628; 
Redsted  v.  Weiss,  71  Cal.  App.   (2d)  63; 
State  V.  Crane,  202  Mo.  54,  100  S.  W.  422; 
Vol.  I,  Thornton  on  Attorney s-at-Law,  page  386. 

Even  the  consent  of  accused's  counsel  to  the  discharge 
of  the  jury  after  it  has  been  impaneled  and  sworn  is  not 
binding  on  the  accused  and  does  not  prevent  his  reliance 
on  the  plea  of  further  jeopardy. 

Cliett  V.  State,  167  Ga.  835,  147  S.  E.  35  (39  Ga. 
App.  510,  147  S.  E.  724); 

Hippie  V.  State,  Tex.  Crim.  191  S.  W.  1150, 
L.  R.  A.  1917(d)  1141,  22  C.  J.  S.  400  (Note 
67). 

Even  though  the  consent  by  counsel  was  in  open  Court 
and  in  the  presence  of  the  accused,  the  latter  is  not  bound 
unless  he  is  given  express  authority. 

Price  V.  McComish,  supra; 

Davidson  v.  Gifford,  supra. 

We  quote  from  the  Price  v.  McComish  case: 

''Nor  does  the  fact  that  an  admission  or  stipula- 
tion was  made  in  open  court  by  an  attorney  in  the 
presence  of  his  client  necessarily  vary  the  rule.  In 
the  case  of  Davidson  v.  Gifford  (1888),  100  N.  C. 
18  (6  S.  E.  718),  it  was  said: 

"  'Merely  casual,  hasty,  inconsiderate  admis- 
sions of  counsel  in  the  course  of  a  trial  do  not 
bind  the  client.     They  are  not  intended  to  have 
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such  effect,  nor  does  the  nature  of  the  relation 
of  attorney  and  cHent  produce  such  result.  And 
this  is  so^  although  the  client  he  present  when 
such  inconsiderate  admissions  are  made.  It  would 
be  rude,  indecorous,  disorderly,  and  confusing 
if  the  client  should  interpose  to  correct  his  coun- 
sel, and  disclaim  his  authority  to  make  such  ad- 
missions. Neither  the  court,  counsel,  nor  any 
intelligent  person  expects  him  to  do  so.  *  *  *'  " 

Hippie  V.  State,  supra. 

Oral  stipulations  made  during  a  trial  and  not  reduced- 
to  writing  should  be  limited  so  as  not  to  extend  beyona  the 
parties  thereto  clearly  intended. 

Orr  V.  Ford,   101   Cal.  App.  692,  at  699-700,  25 
Ruling  Case  Law  1105. 

Stipulations  _^.^^jP^>fJiiig  to  waive  or  relinquish  a  sub- 
stantial right  rnust  be  strictly  construed. 

Burnham  v.  North  Chicago  Street  Railzuay  Co., 
88  Fed.  627; 

Carnegie  Steel  Co.  v.  Cammria  Iron  Co.,  185  U.  S. 
403; 

Rio   Grande  Oil  Co.  v.   Upton  Oil  Co.,   Z?>  Ariz. 
474,  266  Pac.  3. 

Uniform  procedure  is  to  specifically  ask  defendant  to 
personally  consent  or  stipulate  and  not  accept  his  attor- 
ney's stipulation  alone. 

People  V.  Baillie,  133  Cal.  App.  508,  at  511-513. 
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Specifications  of  Error  Nos.  1,  2  and  3. 

Specifications  of  Error  Nos.  1,  2  and  3  being  the  motion 
to  dismiss  the  indictment,  the  motion  for  a  bill  of  par- 
ticulars and  the  motion  for  a  continuance  until  the  bill  of 
particulars  was  furnished,  will  be  presented  together, 
said  Specifications  being  printed  in  full  in  the  Appendix, 
annexed  hereto. 

Specification  No.  1  was  a  motion  to  dismiss  the  indict- 
ment on  the  ground  of  multifariousness  and  uncertainty 
in  that  it  did  not  state  a  public  offense,  did  not  show  that 
any  tax  was  due  or  unpaid  or  how  the  filing  of  a  victory 
tax  return  could  defeat  or  evade  the  tax  for  1944,  what 
portion  of  alleged  tax  was  victory  tax,  what  portion  nor- 
mal tax  and  what  portion  surtax  and  that  a  felony  and 
misdemeanor  were  improperly  joined  and  not  separately 
stated. 

The  motion  for  a  bill  of  particulars  demanded  the  items, 
sums,  figures  and  facts  showing  the  basis  of  the  alleged 
income  and  income  tax  and  the  sttms^' from  which  the 
Government  derived  such  facts,  items  and  figures  from 
which  it  made  its  calculations. 

The  motion  for  continuance  was  based  upon  the  ground 
of  surprise,  inability  to  prepare  for  defense,  the  cause  of 
insufficiency  of  the  indictment  and  lack  of  proper  bill  of 
particulars. 

"To  establish  its  case  the  Government  must  prove 
not  only  an  attempt  zmlfiiUy  to  defraud  it  but  also 
that  a  tax  in  addition  to  what  the  taxpayer  had  al- 
ready paid  remains  due  and  ozmng/' 

United  States  v.  Schenck,  126  F.  (2d)  702; 

Hargrove  v.  United  States,  67  F.  (2d)  820; 

Gleckman  v.  United  States,  80  F.  (2d)  394; 

Tinkoff  V.  United  States,  86  F.  (2d)  868. 
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It  is  elementary  that  every  fact  necessary  to  constitute 
the  crime  must  be  directly  and  positively  alleged  in  the 
indictment. 

42  C.  J.  S.  972,  Sec.  99; 

Norton  v.  United  States,  92  F.   (2d)  953   (C.  C. 
A.  Cal). 

Count  I  of  the  indictment  contained  no  allegation  that 
any  tax,  in  addition  to  what  the  taxpayer  had  already 
paid,  "remains  due  and  owing,"  as  required  by  the  above 
authorities.  The  facts  charged  in  an  indictment  must  be 
facts  and  not  conclusions. 

42  C.  J.  S.  994,  Sec.  114; 
United  States  v.  Minnec,  104  F.  (2d)   1575; 
Boykin  v.  United  States,  11  F.  (2d)  484; 
Cooper  V.  United  States,  299  Fed.  483. 

An  allegation  that  one  "owed"  an  obligation  is  a  con- 
clusion and  not  a  statement  of  fact,  just  as  the  allegation 
that  there  is  now  due  is  held  to  be  a  conclusion. 

Frisch  v.   Calcr,  21   Cal.  71; 

Roberts  v.  Treadzvell,  50  Cal.  520; 

Scrofe  V.  Clay,  71  Cal.  123; 

Knox  z'.  Buckman  Contracting  Co.,  139  Cal.  598. 

In  the  latter  case,  it  is  held  that  the  allegation  "that  the 
whole  of  said  note  is  owing  *  *  *"  is  not  an  allega- 
tion of  nonpayment.  There,  it  will  be  observed,  the  alle- 
gation is  in  the  present,  whereas  the  allegation  in  Count 
I  of  the  indictment  "he  owed"  is  not. 

Under  the  1944  Internal  Revenue  Code,  no  taxpayer 
was  required  to  file  an  "income  and  victory  tax  return." 
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Therefore,  the  filing  of  the  same,  as  alleged  in  Count  I 
of  the  indictment,  would  not  constitute  an  attempt  to 
evade  a  tax  and  even  if  such  a  "so-called"  return  was 
filed  and  even  if  it  were  false,  it  would  not  be  a  violation 
of  law  because  it  was  nothing  upon  which  the  Government 
could  accept  as  the  only  return  that  was  authorized  that 
year  was  a  simple  income  tax  return.  Failure  to  file  the 
kind  of  a  return  required  by  the  law  for  that  year  is  not 
charged  as  one  of  the  means  of  attempting  to  evade. 

Kitrell  v.  United  States,  76  F.    (2d)   333; 

Hargrove  v.   United  States,  67  F.    (2d)   820; 

Spies  V.  United  States,  317  U.  S.  492; 

O'Brien  v.  United  States,  51  F.  (2d)   193. 

The  Court  should  have  ordered  a  bill  of  particulars,  as 
demanded,  as  defendant  is  entitled  to  such  a  bill  as  a 
matter  of  right  where  it  does  not  appear  from  the  indict- 
ment, with  sufficient  particularity,  what  the  charges  are 
the  defendant  will  have  to  defend  against,  even  though 
the  indictment  set  forth  facts  constituting  the  essential 
elements  that  it  could  not  be  pronounced  bad  on  a  motion 
to  dismiss,  where  the  charge  is  couched  in  such  language 
that  the  defendant  is  liable  to  be  surprised  and  unprepared. 

Singer  v.  United  States,  58  F.  (2d)  74; 

Wilson  V.  United  States,  270  Fed.  307; 

Filiatreau  v.  United  States,  14  F.  (2d)  659; 

Lett  V.  United  States,  15  F.  (2d)  686; 

O'Neill  V.  United  States,  19  F.  (2d)  322. 
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Where  the  allegations  in  an  indictment  for  evasion  of 
income  tax  set  forth  the  figures  claimed  to  be  correct  as 
gross  income  or  net  income,  without  showing  the  basis  of 
such  figures,  and  the  items  composing  the  same,  defend- 
ant is  entitled  to  a  bill  of  particulars,  showing  all  such 
facts  as  the  basis  of  such  figures  and  the^^KS  irom 
which  obtained,  in  order  that  he  may  properly  prepare 
for  his  defense. 

United  States  v.  Empire  Paper  Corp.,  8  Fed.  Supp. 
220; 

United  States  v.  Farrington,  11  Fed.  Supp.  215. 

which  authorities  are  based  upon  Singer  v.  United  States, 
supra. 

No  such  bill  of  particulars  was  ever  ordered  or  fur- 
nished and  appellant  was  therefore  in  the  dark  and  was, 
of  necessity,  taken  by  surprise  at  the  trial  and  his  motion 
for  a  continuance  of  the  case  until  such  bill  was  furnished 
should  have  been  granted.     See  authorities  above  cited. 

This  was  absolutely  demonstrated  in  the  progress  of 
the  trial,  as  shown  by  the  statement  of  the  Court,  when 
he  granted  the  acquittal  on  Counts  III  and  IV  and  said 
the  whole  case  was  built  up  by  an  arbitrary  accounting 
method  used  by  the  Government  agent  [R.  Vol.  IV,  p. 
1370].  Naturally,  defendant  was  taken  by  surprise  by 
such  system  of  accounting  and  could  not  possibly  prepare 
for  a  defense  thereto,  without  first  having  the  bill  of 
particulars  as  to  what  basis  the  Government  was  using 
for  its  calculations. 
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Specifications  of  Error  Nos.  5  and  6. 

The  Court  erred  in  denying  appellant's  motion  for 
immunity  and  for  a  dismissal  on  the  ground  that  appel- 
lant was  subpoenaed  and  required  to  testify  before  the 
Grand  Jury  without  being  advised  of  his  constitutional 
rights  on  matters  involved  in  charges  set  forth  in  the  in- 
dictment in  this  case  [R.  Vol.  I,  pp.  305-307;  Vol.  IV,  pp. 
1627,  1638]. 

The  Court  erred  in  denying  appellant's  motion  to  sup- 
press all  evidence  and  grant  defendant  immunity  based 
upon  the  ground  that  he  had  been  subpoenaed  and  re- 
quired to  testify  before  the  Grand  Jury,  without  being 
first  advised  of  his  constitutional  rights,  on  matters  em- 
braced within  the  charge  in  this  case  [R.  Vol.  I,  pp.  310, 
311;  Vol.  IV,  pp.  1627,  1638-1639;  Vol.  1,  pp.  141-146]. 

On  page  305  of  the  Record,  the  following  transpired: 

"The  Court:  Do  you  have  any  other  motions  to 
make  out  of  the  presence  of  the  jury,  either  of  you? 

Mr.  Robnett:  We  have  not  received  the  tran- 
script of  the  testimony  of  our  defendant  before  the 
grand  jury,  which  I  understand  was  to  be  written 
up  for  us. 

The  Court:  That  is  the  transcript  that  I  referred 
to  yesterday,  I  understand. 

Mr.  Robnett:     Yes. 

The  Court:  Well,  your  motion  for  a  dismissal 
now  on  the  ground  that  the  defendant  Sam  Ormont 
was  called  to  testify  against  himself  in  the  indictment 
as  based  on  that,  that  is,  as  to  the  OPA  case — 

Mr.  Robnett:     Yes. 
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The  Court:  If  you  wish  to  make  the  motion  as  a 
matter  of  record  to  protect  your  record  at  this  time, 
I  will  deem  it  made  on  the  same  grounds  in  this  case 
that  you  made  it  in  the  other  case. 

Mr.  Robnett:  I  would  like  to  have  it  so  consid- 
ered then,  Your  Honor,  and  that  that  transcript  be 
considered  on  that  motion. 

The  Court:  I  will  deny  the  motion  without  preju- 
dice to  its  renewal." 

Appellant  also  made  a  motion  to  suppress  all  evidence 
pertaining  to  meat  and  meat  prices,  sales  and  invoices 
and  the  like,  on  the  same  grounds  [R.  Vol.  I,  p.  310]. 

The  motion  referred  to  in  the  OPA  case  was  an  appli- 
cation and  a  motion  for  immunity  and  for  an  order  bar- 
ring further  prosecution  of  defendant  Sam  Ormont,  on 
the  ground  that  he  had  been  subpoenaed  before  the  Grand 
Jury  of  the  Southern  District  of  California,  Central  Divi- 
sion, in  February,  1946,  and  compelled  to  give  testimony 
in  an  investigation,  then  pending,  of  alleged  violations  of 
the  Emergency  Price  Control  Act  in  the  purchase  and  sale 
of  meat,  and  was  not  advised  as  to  his  constitutional 
rights  to  refuse  to  answer  any  questions,  the  said  written 
motion  in  the  OPA  case,  which  was  considered  as  made 
in  this  case,  is  set  forth  in  R.  Vol.  I,  pp.  141-150.  The 
evidence  given  by  Mr.  Ormont  before  said  Grand  Jury  is 
set  forth  in  full  in  R.  Vol.  I,  pp.  214-237,  and,  in  sub- 
stance, was  that  Mr.  Ormont  was  asked  concerning 
his  slaughtering  of  cattle;  the  prices  he  was  paying  to 
have  the  same  slaughtered;  and,  particularly,  those  prices 
lie  was  paying  to  Southern  California  Meat  Com- 
pany, The  California  Meat  Company,  Charles  M. 
King,   Hyman   Stillman   and  Lou   Segal;  and  as   to 
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extra  services  that  were  being  charged  him  in  that  con- 
nection by  those  concerns;  the  profits  he  made  from  the 
sale  of  beef  and  veal  (this  period  covered  several  years, 
including  1944,  and  specific  testimony  as  to  various  and 
specific  amounts  of  money  so  paid  for  extra  services). 
He  was  asked  about  various  invoices. 

An  indictment,  containing  fifty  counts,  was  returned  by 
said  Grand  Jury  in  Case  No.  18366,  U.  S.  District  Court 
for  the  Southern  District  of  California,  Central  Division, 
against  the  Southern  California  Meat  Company, 
Inc.,  Charles  M.  King,  Hyman  Stillman  and  Lou 
Segal  and  is  set  forth  in  full  in  R.  Vol.  I.  pp.  151-203. 
The  defendants,  Charles  M.  King  and  Southern  Cali- 
fornia Meat  Company  entered  pleas  of  guilty  in  said 
case   [R.  Vol.  I,  p.  204]. 

The  motion  to  suppress  an  objection  to  the  introduction 
of  any  evidence  upon  the  grounds  stated  in  said  applica- 
tions for  immunity  and  suppression  were  renewed  after 
the  second  jury  was  impaneled  and  sworn  and  when  the 
first  evidence  was  offered  by  the  Government  [R.  Vol.  I, 
pp.  321-322]. 

A  witness  who  is  subpoenaed  before  a  Grand  Jury  and 
gives  testimony  pursuant  thereto  does  so  under  compul- 
sion. 

Uuited  States  v.  Kallas,  272  Fed.  742,  752; 

United  States  v.  Kimball,  117  Fed.  156,  163; 

CoiinseUnan  v.  Hitchcock,  142  U.  S.  547; 

hi  re  Simon,  297  Fed.  942; 

People  V.  Schwarts,  78  Cal.  App.  561,  570; 

People  V.  O'Brien,  165  Cal.  55,  62. 
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A  witness  subpoenaed  and  compelled  to  testify  is  enti- 
tled to  immunity  from  future  prosecution,  whether  he 
claimed  it  or  not  at  the  time  he  gave  the  testimony  or 
whether  or  not  he  refused  to  answer  on  the  ground  of 
incrimination. 

United  States  v.  Monia,  317  U.  S.  424,  87  L.  Ed. 
376; 

United  States  v.  Kallas,  supra; 

United  States  v.  Edgerton,  80  Fed.  374 ; 

United  States  v.  Wetmore,  218  Fed.  227. 

"To  bring  a  person  within  the  immunity  of  this 
provision  (provision  of  the  Constitution),  it  is  not 
necessary  that  the  examination  of  the  witness  should 
be  had  in  the  course  of  a  criminal  prosecution  against 
him,  or  that  a  criminal  proceeding  should  have  been 
commenced  and  be  actually  pending.  It  is  sufficient 
if  there  is  a  lazv  created  by  offense  under  which  the 
witness  may  be  prosecuted.  If  there  is  such  a  law 
and  if  the  witness  may  be  indicted  or  otherwise  prose- 
cuted for  a  public  offense  arising  out  of  the  acts  to 
which  the  examination  relates,  he  cannot  be  com- 
pelled to  answer  in  any  collateral  proceeding,  civil  or 
criminal,  unless  the  law  has  absolutely  secured 
against  any  use  in  a  criminal  procedure  of  the  evi- 
dence he  may  give;  and  this  can  only  be  done  by  a 
statutory  provision  that  if  he  submits  to  an  examina- 
tion and  anszvers  the  questions,  he  sJrnll  be  exempt 
from  criminal  prosecution  from  any  offense  that  may 
be  disclosed  as  a  consequence  of  his  examination." 
( Italics   supplied. ) 

In  re  Tahbel,  46  Cal.  App.  755,  at  759; 

Counselman  v.  Hitchcock,  supra; 

Ex  parte  Clark,  103  Cal.  352 ; 

In  re  Williams,  127  Cal.  App.  424,  at  431. 
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The  evidence  given  by  Mr.  Ormont  before  the  Grand 
Jury  not  only  affected  the  matter  of  sales  of  meat,  but 
the  testimony  with  regard  to  payment  of  extra  charges 
for  slaughtering  which  would,  of  necessity,  affect  his  in- 
come and  his  testimony  as  to  the  invoices  or  such  matters 
and  recording  of  such  charges  on  his  books,  if  such 
charges  were  in  violation  of  the  OPA  regulations,  and, 
presumably,  they  were,  else  King  and  Southern  Cali- 
fornia Meat  Company  would  not  have  entered  pleas  of 
guilty  to  the  indictment,  such  extra  charges  might  not 
be  a  proper  reduction  of  his  income.  Therefore,  the  fact 
that  Mr.  Ormont  was  subsequently  indicted  for  alleged 
evasion  of  income  tax  for  the  years  covered,  this  Grand 
Jury  testimony  entitled  him  to  immunity  from  such  prose- 
cution. The  OPA  case,  when  its  written  motion  for  im- 
munity was  filed  [R.  Vol.  I,  p.  141],  was  an  indictment 
charging  this  appellant  with  violation  of  the  OPA  regu- 
lations and  embraced  transactions  with  the  Southern 
California  Meat  Company.  That  the  appellant  is  enti- 
tled to  immunity  in  this  case,  by  reason  that  the  Grand 
Jury  testimony  is  irrevocably  affirmed  by  the  United 
States  Attorney  for  the  Southern  District  of  California, 
Honorable  James  M.  Carter,  and  his  assistant,  Mr.  Wil- 
liam Strong,  who  on  the  9th  day  of  May,  1947,  served 
and  hied  herein  a  motion  to  consolidate  the  said  OPA 
case  and  the  case  at  bar  [R.  Vol.  I,  pp.  80-84],  and  in 
support  of  said  motion  they  signed  points  and  authorities 
in  which  they  said: 

"Obviously  the  different  offenses  charged  in  each 
of  the  two  indictments  here  could  have  all  been  joined 
in  one  indictment.  The  defendants  arc  the  same  in  all 
of   the  counts   in   each  of   the   indictments,   and   the 
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offenses  arise  out  of  almost  precisely  the  same  series 
of  transactions  and  facts. 

''The  proof  as  to  each  of  the  indictments  woidd  he 
almost  precisely  the  same.  Evidence  which  discloses 
the  commission  of  the  offenses  with  reference  to  over- 
charges for  sales  of  meat  in  violation  of  the  Emer- 
gency Price  Control  Act  will  he  presented  in  sup- 
port of  the  conspiracy  count,  charging  a  conspiracy 
to  violate  the  Emergency  Price  Control  Act.  In 
proof  of  both  the  substantive  violations  and  the  con- 
spiracy in  that  respect  evidence  as  to  the  income  of 
the  defendants,  the  income  tax  returns  and  income 
tax  disclosures  zvill  also  he  offered. 

"In  support  of  the  income  tax  evasion  indictment, 
the  same  evidence  will  be  used  to  prove  that  the  de- 
fendants earned  the  sums  which  the  Government 
charges  them  with  having  received,  and  that  they 
unlawfully  failed  to  make  proper  disclosures  of  their 
income  and  pay  the  proper  tax. 

"Manifestly,  in  this  instance,  consolidation  of  the 
indictments  for  trial  is  not  only  wholly  proper,  but 
constitutes  the  most  feasible  and  only  practical  course 
of  trying  these  defendants.  The  consolidation  is 
within  the  discretion  of  the  trial  court:  Since  both 
defendants  are  charged  in  each  count  of  both  in- 
dictments, since  the  offenses  charged  are  'of  the  same 
or  similar  character,'  are  based  substantially  'on  the 
same  act  or  transaction,'  and  are  manifestly  'two  or 
more  acts  of  transactions  connected  together  or  con- 
stituting parts  of  a  common  scheme  or  plan'  (see 
Rule  8,  supra).  The  requirement  of  Rule  13.  which 
permits  the  trial  of  indictments  together  'if  the  of- 
fenses,   and    the    defendants     *     *     *     could    have 
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been  joined  in  a  single  indictment     *     *     *'  ]^^g  been 
fully  met."    (Italics  supplied.)  [R.  Vol.  I,  pp.  83-84.] 

The  appellant  in  this  case  did  not  waive  his  immunity 
and,  in  fact,  would  not  do  so,  as  was  stated  by  Mr.  Strong 
as  follows : 

"The  Court:  I  do  not  remember  the  case,  but  I 
remember  the  old  rule  which  I  ran  into  as  a  district 
attorney  myself — of  course  I  never  had  this  situation 
arise  because  where  there  was  any  possibility  of  a  de- 
fendant being  indicted  I  always  had  him  sign  a 
waiver  of  immunity. 

Mr.  Strong:  They  wouldn't  do  it."  (Italics  sup- 
plied.)   [R.  Vol.  I,  p.  276.] 

Specification  of  Error  No.  7. 

The  Court  erred  in  overruling  appellant's  objections  and 
admitting  Government's  Exhibits  Nos.  1,  2,  3  and  4, 
which  objections  were  as  follows : 

"Mr.  Robnett:     *    *    * 

'Now,  Your  Honor,  take  up  the  offered  exhibits. 
They  are  in  for  identification  with  numbers. 

The  Court:     1,  2,  3,  4,  5. 

Mr.  Robnett:  Yes.  Taking  up  No.  1,  which  ap- 
pears to  be  an  individual  income  tax  return  for  1942, 
for  the  calendar  year,  by  Sam  Ormont,  I  wish  to 
object  to  the  introduction  of  that  as  not  being  within 
the  issues  in  the  indictment  and  the  plea  of  the  de- 
fendant of  not  guilty,  for  the  reason  that  the  count 
it  would  be  under — 

The  Court:     Count  4. 

Mr.  Robnett :  I  will  have  no  such  objection,  I  see, 
as  to  that  one. 
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My  objections  rather  will  be  to  exhibit  for  identi- 
fication No.  3,  which  is  the  individual  income  tax 
return  for  the  calendar  year  1944  by  Sam  Ormont. 
I  object  to  that  on  the  ground  that  under  the  only 
count  in  the  indictment,  No.  1,  that  that  would  be 
applicable,  if  at  all — it  is  not  admissible  because  it 
is  not  within  the  charge  in  that  count  for  this  reason : 
This  return,  if  Your  Honor  will  examine  it,  is  a  sim- 
ple return  of  ordinary  taxes  and  no  Victory  tax 
whatever,  yet  the  charge  in  the  indictment  of  what 
this  defendant  did  was  that  he  filed  a  false  and 
fraudulent  income  and  Victory  tax."  [R.  Vol.  I,  pp. 
335-336;  Court's  Ruling,  p.  339;  Vol.  IV,  pp.  1627, 
1638.] 

An  examination  of  Exhibit  3  will  show,  in  bold  face 
type,  capital  letters,  as  follows: 

"U.  S.  Individual  Income  Tax  Return  for 
Calendar  Year  1944" 

Nowhere  thereon  are  the  words  "Victory  tax,"  either 
in  the  total  or  in  any  portion  of  the  body  of  said  form 
of  return.  A  comparison  of  Exhibit  3  with  Exhibit  2, 
namely,  individual  income  and  victory  tax  return  for 
1943,  will  show  there  was  a  vast  difiference  between  an 
individual  income  tax  return  and  an  income  and  victory 
tax  return.  For  instance.  Exhibit  2,  in  bold  face  type, 
capital  letters,  at  the  top  thereof,  reads: 

"U.  S.  Individual  Income  and  Victory  Tax 
Return   1943" 

and  on  that  first  page  there  appears  a  separate  schedule, 
set  off  in  brackets  or  divided  with  bold  face  lines,  and 
with  the  words  in  large,  bold  face  capital  letters,  'Txcome 
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AND  Victory  Tax''  and  above  those  words,  on  line  19, 
were  the  words,  "Victory  tax  net  income,  Item  10,  Col. 
2  less  Item  17,  Col.  2."  At  the  top  of  page  4  appears 
"Computation  of  income  and  Victory  tax"  and  on  line 
8  thereof  are  the  words  "Normal  tax,"  line  9  "Surtax," 
line  10  "Total  income  tax,"  line  12  in  bold  face  type 
"Balance  of  Income  Tax"  and  line  13  in  bold  face  type 
"Net  Victory  Tax"  (Line  6  of  "Victory  tax  Schedule 
below")  and  line  20  "Total  income  and  Victory  Tax" 
Line  22  in  bold  face  type  "Unpaid  Balance  of  Income  and 
Victory  Tax."  Then  follows  "Schedule  K — Victory  Tax 
and  underneath  are  13  lines  of  printing,  all  pertaining  to 
victory  tax  and  set  off  separate  under  said  schedule.  Noth- 
ing of  this  kind  is  set  forth  in  Exhibit  3.  The  fact  of  the 
matter  is  Exhibit  3  only  contains  two  pages,  whereas 
Exhibit  2,  the  Income  and  Victory  Tax  Return,  contains 
four  pages. 

Count  I  of  the  indictment  specifically  charges  the  man- 
ner in  which  and  the  means  by  which  the  Government  al- 
leged and  claimed  defendant  and  appellant  committed  the 
alleged  crime.  The  first  such  "manner  and  means"  is  set 
forth  as  follows: 

"(T)  By  preparing  and  causing  to  be  prepared, 
and  filing  and  causing  to  be  filed  with  the  Collector 
of  Internal  Revenue  for  the  Sixth  Internal  Revenue 
Collection  District  of  California  a  false  and  fraudu- 
lent income  and  'victory  tax'  return     *     *     *" 

wherein  it  is  claimed  that  he  falsely  stated  the  amount  of 
his  income  and  victory  tax.  Then  they  set  forth  amount 
of  income  he  reported  and  the  amount  of  tax  he  reported 
and  then  set  forth  what  they  claimed  the  income  tax  was, 
which  is  a  figure  some  $23,000.00  greater,  and  the  tax 
was,  which  is  some  $14,000.00  greater. 
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Variance. 

"It  is  a  uniform  rule  that  the  proof  must  corre- 
spond to  the  allegations;  if  there  is  a  discrepancy  in 
the  indictment,  it  is  a  variance." 

42  C.  J.  S.  1273,  Sec.  254; 

Berger  v.  United  States,  295  U.  S.  78,  79  L.  Ed. 
1314  (Reversing  C.  C.  A.,  73  F.  (2d)  78) ; 

Andrezvs  v.  United  States,  3  F.  (2d)  379; 

Fox  V.  United  States,  45  F.  (2d)  364; 

United  States  v.  Wills,  36  F.  (2d)  815; 

Mtdligan  v.  United  States,  120  Fed.  98; 

Carney  v.  United  States,  163  F.  (2d)  784; 

People  V.  Deysher,  2  Cal.  (2d)  141 ; 

People  V.  Connors,  77  Cal.  App.  438. 

Allegations  which  are  descriptive  of  the  manner  in 
which  a  crime  is  committed  cannot  be  rejected  as  sur- 
plusage, but  must  be  proved  as  alleged. 

People  V.  Deysher,  supra; 

People  V.  Handley,  100  Cal.  370; 

People  z>.  Strassman,  112  Cal.  683; 

People  V.  Lapique,  10  Cal.  App.  669; 

Hightozver  v.  State,  39  Ga.  Appeals  674,  148  S. 
E.  300; 

Kutler  V.  United  States,  79  F.  (2d)  440; 

United  States  v.  Hozmrd,  26  Fed.  Case  #15403, 
3  Sumn.   12,  15. 
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Thus,  in  the  case  of  People  v.  Deysher,  supi'a,  it  was 
said: 

"*  *  *  /^j^  allegation  otherwise  not  essential 
may  become  material  and  must  be  proved  in  all  cases 
ivhen  descriptive  of  that  which  is  necessary  to  the 
charge."    (Italics  supplied.) 

And  quoting  from  the  case  of  Hightower  v.  State,  supra: 

"If  the  indictment  sets  out  the  offense  as  did  in  a 
particidar  way,  the  proof  must  show  it  so,  or  there 
imll  be  a  variance.  And  where  there  is  a  necessary 
allegation  which  cannot  be  rejected,  yet  the  pleader 
makes  it  unnecessarily  minute  in  the  way  of  descrip- 
tion tJie  proof  must  satisfy  the  description  as  well  as 
the  main  part,  since  the  one  is  essential  to  the  iden- 
tity of  the  other."     (Italics  supplied.) 

Naftsger  v.  United  States,  200  Fed.  494; 

United  States  v.  Brown,  24  Fed.  Case  #14666,  3 
McLean  233; 

United  States  v.  Keen,  26  Fed.  Case  #15510,  1 
McLean  429; 

United  States  v.  Porter,  27  Fed.   Case   #16074, 
Brunn  Col.  case  #54. 

See,  also,  31  C.  J.  837,  Sec.  445. 

In  the  case  of  People  v.  Strassman,  supra,  defendant 
was  charged  with  perjury,  in  which  charge  it  is  claimed 
he  made  a  false  affidavit  to  a  bail  bond  for  a  party  charged 
with  "grand  larceny."  The  record  showed  that  the  bail 
bond  was  for  release  of  the  party  charged  with  the  crime 
of    "robbery"    and   not    "grand   larceny."     The    Supreme 
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Court  reversed  the  case  and  held  that  there  was  a  variance 
and  said: 

"*  *  *  Upon  the  trial  there  was  no  evidence 
ofifered  to  substantiate  these  averments;  no  showing 
was  made  that  proceedings  upon  a  charge  of  grand 
larceny  were  or  had  been  pending  against  her,  and 
the  proof  was  limited  to  the  establishment  of  a  fact 
at  total  variance  with  the  charge  in  the  indictment, 
namely,  that  the  proceedings  against  Kate  Farley 
were  for  the  crime  of  robbery.     *     *     * 

'*So  plainly  marked  is  the  variance  that  the  facts 
themselves  foreclose  the  need  of  discussion.  But  in 
illustration  of  the  principles  enunciated,  and  of  their 
application  to  cases  where  the  failure  or  omission 
has  been  much  less  conspicuous  than  that  under  re- 
view, may  be  instanced  generally  the  cases  of  People 
V.  CooiK  45  Cal.  672;  People  v.  Cox,  40  Cal.  275; 
Moore  v.  State,,  12  Ohio  St.  387;  State  v.  Crogan, 
8  Iowa  523 ;  Chute  v.  State,  19  Minn.  271 ;    *    *    *." 

In  the  case  of  People  v.  Coon,  45  Cal.  672,  the  charge 
there  was  theft  of  five  certificates  of  corporate  stock  for 
a  stated  aggregate  number  of  shares.  Proof  was  of  one 
certificate  for  said  number  of  shares.    Variance  held  fatal. 

In  the  case  of  People  v.  Deysher,  supra,  defendant  (a 
public  officer)  was  charged  with  a  crime,  under  Section 
71  of  the  Penal  Code,  of  being  interested  in  a  public  con- 
tract, which  contract  was  alleged  in  the  indictment  as  a 
contract  for  road  work  on  the  ''Nicasio  Road  in  Road 
District   #5."     This  was  the  onlv   identification  of   the 
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contract.     The  contract  offered  in  evidence  and  attempted 
to  be  proved  was  a  contract   for  road  work  at  "White 
Hills  in  Road  District  #2."     Held  that  this  was  a  fatal 
variance  and  reversed  the  case  on  that  ground. 

People  V.  Reed,  70  Cal.  529.  Defendant  was  indicted 
for  obtaining  under  false  pretenses  a  promissory  note 
alleged  to  have  been  executed  by  a  certain  named  person. 
The  note  offered  in  evidence  was  executed  by  said  named 
person  and  by  another.  Held  fatal  variance  and  reversed 
the  case  for  that  reason. 

Tn  United  States  v.  Denicke,  35  Fed.  407,  the  Court 
held  where  a  defendant  was  charged  with  embezzling 
from  the  mails  a  letter  directed  to  "The  Traveler's  Ins. 
Co."  The  proof  shows  that  it  was  directed  to  "The  Trad- 
ers Ins.  Co."  Variance  held  fatal.  The  rule  as  shown 
by  the  foregoing  authorities  and  as  universally  laid  down 
in  31  C.  J.  852,  is  that  any  variance  between  the  plea  in 
the  indictment  and  the  proof  respecting  any  writing  or 
written  instrument  is  fatal. 

Tn  the  recent  case  of  Carney  v.  United  States,  163  F. 
(2d)  784,  it  was  held  that  the  defendants  were  charged 
with  counterfeiting  "K14h"  gasoline  coupons,  while  the 
evidence  showed  "A14h"  gasoline  coupons.  The  case  was 
reversed  for  variance,  even  though  counsel  consented  to 
the  indictment  being  amended  to  conform  to  the  proof. 

So,  in  the  case  of  People  v.  Wong  Au  Leong,  99  Cal. 
440,  the  defendant  was  charged  with  the  crime  of  assault 
with  an  intent  to  commit  murder  and  the  indictment  al- 
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leged  that  the  assault  was  with  a  deadly  weapon,  to  wit, 
a  knife.  At  the  trial,  the  prosecution,  over  objection, 
introduced  evidence  that  the  defendant  had  a  gun.  It 
was  held  that  this  was  highly  prejudicial  and  reversed  the 
case.  In  the  case  at  bar,  the  charge  of  the  "means"  by 
which  defendant  was  supposed  to  have  committed  the  eva- 
sion, namely,  by  filing  a  false  and  fraudulent  income  and 
victory  tax  return,  was  an  essential  part  of  the  indictment 
and  it  was  error  to  ofifer  evidence  of  any  other  kind  of 
an  income  tax  return.  Where,  in  the  case  of  an  assault, 
the  crime  may  be  committed  in  several  different  ways,  an 
allegation  of  the  manner  in  which  it  was  committed  or  the 
''means"  of  commission  becomes  material.  Therefore, 
when  in  the  indictment  the  manner  of  commission  is  set 
forth  the  Government  is  bound  thereby,  and  limited  to 
those  manners  set  forth  in  the  indictment.  See  People  v. 
Connors,  77  Cal.  App.  438,  in  which  case  the  defendant 
was  charged  with  the  crime  of  "attempting  corruptly  to 
influence  a  trial  juror."  The  indictment  alleged  "by 
means  of  a  written  communication"  which  was  set  forth 
in  the  indictment.  We  quote  from  the  opinion  on  page 
447: 

"It  is  the  settled  law  that  zi'here  an  instrument  in 
writing  constitutes  the  gravamen  of  a  cause  of  action 
or  an  essential  element  of  the  body  of  the  crime  or 
is  alleged  to  have  been  the  specific  means  by  which 
a  crime  has  been  committed,  such  instrument  must  be 
proved  substantially,  or,  perhaps,  in  many  cases,  pre- 
cisely, as  it  is  pleaded.     *     *     *"     (Italics  supplied.) 
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Specification  of  Error  No.  8. 

The  Court  erred  in  overruling  appellant's  objection  to 
the  introduction  in  evidence  of  Government's  Exhibits  38 
and  39,  or  the  introduction  of  any  testimony  in  connection 
therewith  by  witness  Ernest  Link,  which  objection  was 
as  follows : 

"Q.  (By  Mr.  Strong):  Now  may  I  show  you  a 
group  of  invoices  which  are  marked  Government's 
Exhibit  38  for  identification  and  ask  you  if  you  ever 
saw  those  before. 

Mr.  Robnett:  If  the  court  please,  in  connection 
with  these  invoices  I  wish  to  make  an  objection  that 
they  are  incompetent,  irrelevant  and  immaterial,  and 
should  not  be  shown  to  the  witness  or  any  testimony 
admitted  thereon.  I  have  a  matter  that  I  would  like 
to  present  to  your  Honor." 

Thereupon  the  Court  said: 

"The  Court:  Do  you  have  other  exhibits  of  this 
nature  which  you  wish  to  have  marked  for  identifica- 
tion with  this  witness? 

Mr.  Strong:    Just  one  more. 

The  Court:  In  other  words,  if  you  can  get  all  the 
exhibits  you  are  going  to  use  in  with  this  witness, 
maybe  we  can  wrap  all  the  objections  up  at  one  time. 

Mr.  Strong:    Very  well. 
•      The  Clerk:    No.  39. 

(The  document  referred  to  was  marked  Govern- 
ment's Exhibit  39  for  identification.)" 

Exhibits  38  and  39  are  1942  invoices  of  Acme  Meat 
Company  [R.  Vol.  I,  pp.  398,  399,  400-401,  416;  Vol.  IV, 
p  1627]. 
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Tt  was  error  to  admit  these  exhibits  for  the  reason  that 
there  was  no  sufficient  foundation  and  hence  they  were 
incompetent  because  it  was  not  shown  these  exhibits  were 
not  entered  on  the  books  and  properly  taken  into  account 
in  1942,  the  year  they  are  dated.  The  witness'  only  testi- 
mony was  that  he  did  not  believe  that  he  entered  them, 
because  they  did  not  bear  his  special  mark  [R.  Vol.  I,  p. 
415],  but  that  he  never  checked  the  books  [R.  Vol.  I,  p. 
417]. 

The  foregoing  evidence  was  inadmissible  because  the 
same  was  not  competent  in  that  it  was  not  of  the  charac- 
ter of  proof  which  the  law  permits  in  the  particular  case. 

31  C.  J.  S.  530; 

Fortes  V.  Valentine,  41  N.  Y.  Supp.  507,  18  Misc. 
213; 

Hart  V.  Newland,  10  N.  C.  122. 

Tt  is  a  sufficient  objection  to  the  introduction  of  evi- 
dence to  say  that  the  same  is  ''incompetent"  where  the 
evidence  is  not  proper. 

People  V.  Mullmgs,  83  Cal.  138,  at  144; 
31  C.  J.  405,  Note  59. 

Specification  of  Error  No.  23. 

This  error  was  set  forth  in  full  in  the  Appendix  hereto. 
Briefly,  this  error  consists  of  objections  to  questions  asked 
the  witness  as  to  what  the  books  and  records  of  the  Acime 
Meat  Company  showed  with  regard  to  whether  or  not 
Exhibits  X,  V,  O,  S  and  AA,  consisting  of  various  can- 
celled checks,  were  used  to  buy  bonds,  the  objections  being 
that  the  books  were  the  best  evidence,  that  the  question 
was   incompetent,   irrelevant  and   immaterial,   and   calling 


—114— 

for  a  conclusion  of  the  witness.  The  objections  were 
overruled  and  the  witness  testified  that  the  books,  in  each 
instance,  did  not  so  show.  The  Court,  in  overruling  the 
objection,  said  that  they  were  not  timely  and  that  appel- 
lant's counsel  had  waived  them  by  prior  cross-examination 
of  the  witness. 

The  witness  had  testified  that  he  used  the  same  method 
of  accounting  for  1942,  1943  and  1944  [R.  Vol.  I,  p. 
549],  which  was  to  account  for  all  the  funds  that  came 
from  known  sources,  and  whenever  he  didn't  know  the 
sources,  he  charged  them  up  as  unexplained  taxable  in- 
come. His  whole  information  concerning  the  bonds  was 
pure  hearsay,  as  it  came  from  Mr.  Phoebus,  and  in  addi- 
tion the  bonds  were  in  two  names  [R.  Vol.  II,  p.  727;  see, 
also.  Exhibit  42],  which  made  them  co-tenants,  either  as 
tenants  in  common  or  joint  tenants.  California  Civil 
Code,  Sections  682,  685,  686,  and  under  the  amendment 
of  January  23,  1940,  to  Section  123  of  Dept.  Cir.  530, 
dated  December- 15,  1938  (Sec.  315.1  and  2  and  3  of  (b) 
of  Title  31,  Code  of  Federal  Regulations,  Supplement  I), 
it  is  expressly  provided  that  as  to  the  form  of  registration 
of  Government — 

"Where  the  bonds  are  registered  in  two  names  in 
the  disjunctive,  they  are  nevertheless  co-owners  with 
the  right  of  survivorship." 

The  safety  deposit  box  was  likewise  in  the  name  of  two 
or  more  persons  [R.  Vol.  Ill,  p.  1082].  Nevertheless,  the 
witness  charged  all  of  the  bonds  to  the  appellant  and 
where  he  could  not  find  appellant's  record  where  any  of 
the  bonds  were  paid  for,  he  charged  appellant  with  un- 
reported income,  regardless  of  who  paid  for  it  and  with- 
out any  evidence  of  who  paid  for  it,  for  that  amount.   This 
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is  the  kind  of  evidence  the  Trial  Judge  referred  to  when 
he  said,  as  to  Counts  II  and  III,  the  case  was  built  up  on 
an  arbitrary  accounting  method  used  by  the  Government 
agents  [R.  Vol.  IV,  p.  1370],  and  all  of  which  evidence 
went  in  over  running  objection. 

Cross-examination  is  not  a  waiver  of  a  prior  objection 
to  the  witness'  testimony. 

Jameson  v.  Tiilly,  178  Cal.  380,  384; 

Balcom  v.  Growers  Warehouse,  55  Cal.  App.  482 
(holding  by  Supreme  Court  in  denying  petition 
for  hearing)  ; 

Moore  v.  Norzvood,  4/Cal.  App.  (2d)  368-9. 

Further  than  this,  the  cross-examination  was  not  on 
the  books  and  records,  but  upon  the  witness'  work  papers 
and  the  witness  never  was  asked  on  cross-examination  as 
to  what  the  books  showed  with  respect  to  the  checks  and 
exhibits  to  which  the  foregoing  objections  were  made,  and 
it  was  certainly  prejudicial  error  to  allow  the  witness  to 
testify  over  these  objections  as  to  what  the  books  showed. 

Specification  of  Error  No.  24. 

The  Court  erred  in  overruling  the  following  objection 
to  the  testimony  of  witness  Samuel  J.  Phoebus,  occur- 
ring on  May  18,  1945,  and  who  was  at  the  time  a  Deputy 
Collector : 

"Q.  (By  Mr.  Strong)  :  Going  back  to  May  15, 
1945,  the  occasion  on  which  you  testified  you  spoke 
to  Mr.  Ormont,  on  the  premises  of  the  Acme  Meat 
Company,  with  reference  to  Mr.  Ormont's  income, 
will  you  please  state  what  you  said  to  Mr.  Ormont. 
and  what  Mr.  Ormont  said  to  you  in  that  connection  ^ 
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Mr.  Robnett :    Will  it  be  understood  that  my  prior 
objection  to  similar  questions  has  been  made? 

The  Court :  I  think  you  had  better  state  it  for  the 
record. 

Mr.  Robnett:  I  object  upon  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial;  no  proper 
foundation  has  been  laid;  there  has  been  no  showing 
that  this  man  advised  the  defendant  Ormont  what  his 
purpose  was  there,  or  that  anything  he  might  state 
could  be  used  against  him;  that  he  had  a  constitu- 
tional right  to  refuse  to  answer;  and  no  proper 
foundation. 

Mr.  Robnett:  And  on  the  further  ground  that 
there  has  been  no  corpus  delicti  established  as  to  the 
defendant  Ormont."  [R.  Vol.  Ill,  pp.  1023,  1024; 
Vol.  IV,  pp.  1627,  1638.] 

The  substance  of  the  testimony  of  the  witness  was  that 
they  asked  him  if  he  had  been  required  to  pay  other  people 
amounts  which  were  not  on  the  books  to  which  he  first 
said  "no"  and  finally  said  "yes"  and  he  admitted  that  he 
had  made  extra  payments;  in  answer  to  the  witness'  ques- 
tions as  to  whether  or  not  he  had  attempted  to  pass  these 
overpayments  on  to  his  own  customers,  he  said  "no,"  but 
asked  whether  or  not  if  an  inspector  of  meat  graded  as 
Class  "B"  meat  he  had  paid  Class  "A"  prices  for,  if  he 
attempted  to  pass  this  price  on  to  his  customers  and  if  he 
admitted  such  a  thing  to  the  Bureau  of  Internal  Revenue, 
would  they  come  in  and  determine  his  income  on  the  pre- 
sumption that  all  sales  had  been  so  made  and  he  was  told 
''no"  [R.  Vol.  Ill,  pp.  1025-1026]. 

The  witness  subsequently  admits  that  he  does  not  think 
that  there  was  any  warning  given  to  Mr.   Ormont    [R. 
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Vol.  Ill,  p.  1028]  and  then  states  it  was  May  24,  1945, 
when  the  first  pretense  was  made  to  advise  appellant  [R. 
Vol.  Ill,  pp.  1029-1030],  although  a  few  days  later,  on 
a  motion  to  strike,  the  Court  struck  this  testimony  [R. 
Vol.  Ill,  p.  1246].  This  did  not  cure  the  error  of  over- 
ruling the  objection  and  did  not  erase  from  the  minds  of 
the  jurors  the  impression  the  evidence  made,  as  was  said 
in  the  case  of  People  v.  Bird,  132  Cal.  261-264,  with  re- 
spect to  such  procedure: 

"*  *  *  The  practice,  however,  is  one  not  to  be 
commended,  for  there  is  inevitably  some  impression 
made  and  effect  left  upon  the  minds  of  the  jurors." 

This  would  be  particularly  true  in  a  case  where  so  many 
conversations  were  admitted  and  then  one  of  them  ordered 
stricken,  without  telling  the  jury  what  was  contained  in 
the  conversation,  so  they  could  separate  it  in  their  minds 
from  conversations  that  were  not  stricken. 

Specification  of  Error  No.  25. 

This  error  is  set  forth  in  full  in  the  Appendix.  It  was 
a  motion  to  strike  the  testimony  of  witness  Phoebus  as 
to  a  conversation  with  the  defendant,  witness  Bircher 
and  others,  in  which  testimony  it  was  claimed  the  defend- 
ant had,  in  such  conversation  or  conference,  made  many 
admissions  against  his  own  interests.  The  witness  first 
testified  as  to  what  the  defendant  was  told  by  Mr. 
Bircher  about  not  having  to  answer  the  questions  and 
then,  by  way  of  motion  to  strike  and  objection,  the  prior 
testimony  as  to  what  he  was  told,  there  was  a  motion  to 
strike  it  as  incompetent,  irrelevant  and  immaterial  and 
that  no  proper  foundation  had  been  made  and  that  the 
evidence  was  not  proper  at  that  time,  that  there  was  no 
warning  of  the  constitutional  rights  of  the  defendant,  and 
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this  objection  was  a  running  objection  deemed  to  apply 
to  each  and  every  question  concerning  the  conversation. 
What  the  witness  said  was  told  the  defendant  was  that  he 
didn't  have  to  answer  and  ''in  connection  with  another 
matter  he  was  told  that  anything  which  he  said  might 
come  out  later  in  open  court  in  some  subsequent  Govern- 
ment proceeding."  It  was  never  told  what  such  other 
matter  was.  He  was  told  that  they  were  there  investigat- 
ing or  checking  his  income  and  was  never  told  that  what 
he  might  say  would  be  used  against  him  in  connection 
with  his  income  tax  investigation  and  therefore  the  alleged 
admissions  of  the  defendant  were  not  "voluntary"  and 
were  not  admissible  for  any  purpose,  but  were  wholly 
incompetent.  Before  such  confessions  can  be  admitted, 
the  Government  must  prove  that  they  were  voluntary. 

Braiim  v.  United  States,  168  U.  S.  532,  18  S.  Ct. 
183; 

O'Neill  V.  United  States,  19  F.  (2d)  322,  at  325. 

A  confession  is  not  voluntary,  unless  it  is  proven  that 
it  was  made  freely,  voluntary,  without  having  been  induced 
by  the  expectation  of  any  promise,  benefit  nor  by  the  fear 
of  any  threatened  injury. 

Litkofsky  V.  United  States,  9  F.  (2d)  877; 

Wilson  V.  United  States,  162  U.  S.  613,  40  L.  Ed. 
1090,  16  S.  Ct.  895; 

16  C.  J.  717,  Sec.  1468; 

Braum  v.  United  States,  supra; 

Hoptv.  Utah,  110  U.  S.  574; 

Shaw  V.  United  States,  180  Fed.  348; 

Sorenson  v.  United  States,  143  Fed.  820; 

Jackson  V.  United  States,  102  Fed.  473. 
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There  was  no  proof  in  this  case  that  the  confession  was 
freely  and  voluntarily  made,  as  there  was  no  proof  that  it 
was  not  induced  by  the  expectation  of  any  promised  bene- 
fit, nor  that  it  was  not  produced  by  fear,  as  was  said  in 
the  case  of  State  v.  Spanos,  66  Ore.  118  at  120,  134 
Pac.  6: 

'Tt  is  a  fundamental  rule  of  criminal  law  that  a 
confession  cannot  be  used  against  a  defendant  unless 
the  prosecution  can  show  its  free  and  voluntary  char- 
action,  and  that  neither  duress  nor  intimidation,  hope 
nor  inducement  caused  defendant  to  furnish  such  evi- 
dence against  himself."     (Italics  supplied.) 

In  the  case  of  State  v.  Dolan,  86  N.  J.  Law  192,  194, 
90  Atl.  1034,  the  Court  held  that  a  voluntary  confession 
means — 

"A  confession  not  extorted  by  any  sort  of  threats 
or  violence,  or  obtained  by  any  direct  or  implied 
promises." 

16  C.  J.  725  lays  down  the  rule  as  follows : 

"Confessions  made  by  accused  under  the  promise 
or  encouragement  of  any  hope  or  favor  made  or  held 
out  to  him  by  officers  or  other  persons  in  authority, 
or  by  a  private  person  in  their  presence,  are  not  volun- 
tary, and  therefore  inadmissible,  *  *  *."  (Italics 
supplied.) 

United  States  v.  Pumphreys,  27   Fed.   Case   No. 
16097,  1  Cranch.  C.  C.  74; 

People  V.  Gonzales,  136  Cal.  666. 

In  addition  thereto,  there  was  not  sufficient  advice  to 
defendant  of  his  constitutional  rights  and  they  did  not  tell 
him  that  it  would  be  used  against  him  in  any  criminal 
prosecution  of  the  character  here  involved,  and  there  is 
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absolutely  no  proof  that  no  promises  were  jnade,  no  threats 
were  made  or  anything  of  that  sort.  It  was  incompetent 
until  they  did  make  such  proof  in  accordance  with  the 
above  authorities.  In  addition  thereto,  subsequently,  Mr. 
BiRCHER  was  permitted  to  testify  to  this  same  conversa- 
tion and  as  to  what  he  told  the  defendant  and  as  to  what 
the  defendant  said,  hereinafter  cited  as  Specification  of 
Error  No.  44,  in  which  Mr.  Bircher  testified  that  prom- 
ises were  made  in  this.    We  quote  from  his  testimony : 

u^,  ^  H:  And  he  [referring  to  Mr.  Ormont] 
asked  specifically  whether  any  statements  he  made  to 
us  might  become  knowledge  available  to  certain  other 
Government  agencies.  And  I  told  him  that  normally 
any  information  given  the  Internal  Revenue  Depart- 
ment would  be  held  in  confidence  by  that  department, 
but  that  if  a  criminal  trial  should  follow,  such  infor- 
mation might  be  disclosed  at  any  such  trial;  *  *  * 
He  said  he  did  not  want  to  have  any  trouble;  that  he 
wanted  to  pay  whatever  was  due  the  Government. 
*    *    *"     [R.  Vol.  Ill,  pp.  1136-1137.] 

And  on  cross-examination  Mr.  Bircher  testified : 

"Q.  And  at  that  time  Mr.  Ormont,  before  making 
any  statement  of  anything  else  asked  you,  did  he  not, 
whether  or  not  anything  he  might  say  there  zvould  he 
kept  in  confidence  by  you  ajid  those  present,  or  words 
to  that  effect?  A.  Yes,  he  asked  something  of  that 
kind."     (Italics  supplied.)     [R.  Vol.  Ill,  p.  1172.] 

Here  was  not  only  an  implied  promise  but  an  express 
promise  that  the  Government  would  keep  in  confidence 
whatever  Mr.  Ormont  said.  It  further  showed  that  he 
did  not  want  any  trouble  and  that  he  would  pay  anything 
that  was  due  the  Government.  Thus,  there  must  be  the 
implied   understanding   that    if    the    parties    investigating 
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found  that  Mr.  Ormont  was  owing  the  Government  any 
tax,  that  they  would  present  him  with  the  bill  and  there 
would  not  be  any  criminal  prosecution.  And  this  could 
be  implied  from  the  fact  that  at  that  time  there  was  an 
announced  policy  by  the  United  States  Treasury  Depart- 
ment to  refrain  from  criminal  prosecutions  where  the  tax- 
payer made  voluntary  disclosures.  See  United  States  v. 
Lnstig,  67  Fed.  Supp.  306.  In  this  instance,  the  witnesses 
present  at  said  conference  expressly  promised  that  this 
information,  if  given  them,  would  be  kept  in  confidence 
and  this  all  occurred  before  the  defendant  would  make  any 
statement,  and  it  was  only  after  receiving  such  promise 
that  he  made  any  statements  and  from  then  on,  the  de- 
fendant, according  to  all  the  witnesses,  gave  them  full  co- 
operation and  told  them  repeatedly  that  if  they  found  he 
owed  any  tax,  to  let  him  know  and  he  would  pay  it,  but 
he  never  was  advised  of  any  tax  being  due,  but  instead 
was  first  served  with  a  warrant  in  this  case.  Also,  this 
testimony  was  not  admissible,  because  before  it  would 
become  competent,  it  was  necessary  for  the  prosecution  to 
first  prove  the  corpus  delicti,  which  was  not  done. 

Further,  where  the  Government  introduces  evidence  of 
a  confession,  the  burden  is  on  it  to  establish  the  absence 
of  duress  in  obtaining  a  confession  before  it  is  admissible. 

Litkofsky  V.  United  States,  9  F.  (2d)  877; 

Wilson  V.  United  States,  162  U.  S.  613,  40  L.  Ed. 
1090,  16  S.  Ct.  895; 

Martin  v.  United  States,  254  Fed.  950; 

Goff  V.  United  States,  257  Fed.  294. 

The  foregoing  argument  applies  with  equal  force  to 
Specification  of  Error  No.  41  which  is  the  error  of  the 
Court  in  allowing  witness  Bircher  to  testify  to  this  same 
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conversation  with  the  defendant.  Having  objected  to  the 
testimony  of  the  conversation  by  Mr.  Phoebus,  it  was  un- 
necessary to  make  an  objection  to  the  same  evidence  when 
asked  of  witness  Bircher. 

64  Corpus  Juris  179,  Sec.  201; 

Salt  Lake  City  v.  Smith,  104  Fed.  457; 

Moore  v.  Norwood,  41  Cal.  App.  (2d)  368,  369; 

Balcom  v.  Grozver's  Warehouse,  55  Cal.  App.  482. 

Specification  of  Errors  Nos.  29,  30,  31,  32,  33,  34,  35, 
36,  37,  38,  39,  40. 

These  errors  all  relate  to  the  same  matter  of  objections 
and  evidence  and  therefore  will  be  argued  together.  They 
are  set  forth  in  full  in  the  Appendix,  pages  9-16.  They 
consisted  of  objections  to  any  and  all  testimony  offered  by 
Government  witness  William  S.  Malin,  who  was  an  ac- 
countant employed  by  an  attorney,  Mr.  Mirman,  who  was 
then  the  attorney  for  Mr.  Ormont  and  Mr.  Himmel- 
FARB  jointly,  and  the  nature  of  the  questions  asked  of  the 
witness  referring  to  matters  as  to  where  the  witness  ob- 
tained information  and  from  whom,  and  in  general,  his 
answers  that  he  obtained  the  information  from  was  said 
attorney  and  that  he  was  employed  by  said  attorney.  Ob- 
jections were  all  based  upon  the  ground  that  all  such  mat- 
ters were  privileged  and  hence  were  incompetent  and  in- 
admissible. Specification  of  Error  No.  32  was  with  re- 
spect to  Exhibit  42,  namely,  a  list  of  bonds.  Specifica- 
tion of  Error  No.  ?)Z  was  with  respect  to  Exhibits  50-A, 
50-B,  50-C  and  50-D  (originally  referred  to  as  50).  These 
various  errors  consisted  of  objections  to  any  evidence  con- 
cerning said  Exhibits  or  to  the  introduction  thereof  in  evi- 
dence and  to  the  testimony  of  the  witness  as  to  mailing] 
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the  same  on  the  grounds  that  all  such  exhibits  were  privi- 
leged and  that  there  was  no  proof  of  authority  from  the 
appellant  or  said  witness  to  mail  the  same.  The  salutory 
rule  of  keeping  inviolate  the  communications  between  client 
and  his  attorney  and  agents,  servants,  stenographers  and 
clerks,  has  been  extended  so  as  to  include  all  the  persons 
who  act  as  the  attorney's  agents. 

Wigmore  on  Evidence,  Vol.  8,  3rd  Ed.  Sec.  2301, 
p.  584. 

The  privilege  extends  to  confidential  communications 
by  a  client  to  a  clerk  or  agent  of  the  attorney  and  to  the 
communications  by  the  attorney  to  such  agent. 

70  Corpus  Juris  501,  Sec.  538; 
Hawes  v.  State,  88  Ala.  37,  7  So.  302. 

The  communications  between  an  attorney  and  an  ac- 
countant, whom  he  employed,  are  privileged. 

Walshon  v.  Stainton,  2  Hem.  &  M.  1,  71  Reprint 
357. 

On  voir  dire  examination,  Mr.  Malin  testified  that  it 
was  Mr.  Mirman,  attorney  for  Mr.  Ormont  and  Mr. 
HiMMELFARB,  who  employed  him  in  connection  with  in- 
come taxes  [R.  Vol.  Ill,  pp.  1100-1101]  and  that  he  took 
all  of  his  directions  from  Mr.  Mirman  [R.  Vol.  Ill,  p. 
1095].  This  would  render  him  in  a  confidential  relation 
and  would  preclude  him  from  giving  testimony  or  from 
the  testimony  being  extracted  from  him  over  objection  of 
privilege  which  was  duly  interposed,  and  applied  to  all 
forms  of  communication  whether  they  be  in  the  forms  of 
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writings  or  oral  communications  or  whether  they  be 
letters. 

70  Corpus  Juris  376,  Sec.  497 ; 

70  Corpus  Juris  388,  Sec.  521 ; 

Bozvman  v.  Patrick,  32  Fed.  368; 

New  York  Life  Insurance  Co.  v.  Ross,  30  F.  (2d) 
80; 

Brown  v.  Brozvn,  53  Mo.  App.  453; 

Continental  Casualty  Co.  v.  Vines,  201  Ala.  486, 
70  So.  392; 

State  V.  Foster,  164  La.  813,  832,  114  So.  696. 

■  Under  the  foregoing  rule,  any  person  in  such  confiden- 
tial relation  is  by  law  precluded  from  divulging  any  such 
information,  whether  written  or  oral,  received  in  confi- 
dence and  which  is  privileged.  Therefore,  the  burden  was 
upon  the  Government  in  this  case  to  prove  whether  the 
privilege  had  been  waived  by  the  defendant  or  that  he  had 
authorized  Mr.  Malin  to  transmit  the  writings.  Exhibits 
50,  51-A,  51-B,'  51-C,  51-D  and  51-E,  to  someone  else. 
Otherwise,  they  were  not  properly  admissible  in  evidence. 
No  such  proof  was  offered  and  the  objections  should  have 
been  sustained  to  each  and  every  one  of  said  exhibits  and 
to  each  and  every  one  of  the  questions  propounded  to  the 
witness. 

Specification  of  Error  No.  43. 

This  Specification  of  Error  is  set  forth  in  full  in  the 
Appendix  on  pages  17-18.  It  consists  of  a  motion  to 
strike  all  of  the  testimony  of  witness  Bircher  as  to  con- 
versations and  transactions  occurring  after  May  24,  1945, 
on  the  ground  that  on  that  day  the  defendant  was  threat- 
ened with  prosecution  for  destroying  Government  prop- 
erty, and  thereafter  acted  under  fear  and  anything  that 
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he  said  or  did  was  not  done  voluntarily  and  was  done  with 
such  fear,  and  that  acting  under  such  fear  he  thereafter 
submitted  his  books  and  records  to  the  Internal  Revenue 
Department  under  the  understanding  that  all  matters 
would  be  kept  confidential,  and  that  if  it  was  found  that 
he  owed  any  tax  that  they  would  permit  him  to  adjust  the 
same  by  payment.  This  confidence  was  breached  by  the 
agents  who  submitted  their  reports  to  the  United  States 
Attorney  and  to  the  Grand  Jury,  without  the  slightest 
warning  to  defendant  or  without  advising  the  defendant 
that  the  Government  claimed  that  he  would  owe  any  addi- 
tional tax  or  giving  him  any  opportunity  to  adjust  the 
matter  by  paying  according  to  the  rules  of  the  Treasury 
Department.  The  fear  is  shown  by  witness  Bircher's 
testimony  that  defendant  repeatedly  apologized  for  what 
had  happened  the  day  before,  pertaining  to  the  affidavit 
and  asked  him  what  he  could  do  to  straighten  it  out,  and 
on  the  day  before  Mr.  Bircher  had  told  him  the  matter 
would  be  gone  into  further,  thereby  placing  the  defend- 
ant under  fear  [R.  Vol.  Ill,  pp.  1145-1146]. 

Specifications  of  Errors  No.  48  and  49. 

The  Court  erred  in  denying  appellant's  motion  for  an 
acquittal  on  all  counts  of  the  indictment  made  at  the  close 
of  plaintiff's  evidence  on  the  ground  of  insufficiency  of  the 
evidence  [R.  Vol.  Ill,  pp.  1252,  1256-1257;  Vol.  IV,  pp. 
1627,  1640,  Point  18]. 

The  Court  erred  in  denying  appellant's  motion  for  ac- 
quittal on  Count  I  at  the  close  of  all  evidence  on  all  the 
grounds  stated  in  the  motion  for  acquittal  at  the  close 
of  plaintiff's  evidence  and  including  the  ground  of  "once 
in  jeopardy",  in  response  to  which  the  Court  said: 

"The  Court:     On  Count   1   I  am  satisfied  that   I 
should  grant  it.     I  was   somewhat  in  doubt  as   to 
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Counts  3  and  4,  as  I  previously  indicated,  and  was 
not  too  firmly  of  the  conviction  that  my  conviction 
was  correct  as  to  Counts  3  and  4. 

"I  will  grant  the  motion  for  a  judgment  or  acquit- 
tal as  to  Counts  3  and  4,  as  to  the  defendant  Sam 
Ormont;  and  the  case  will  go  to  the  jury  as  to  the 
defendant  Sam  Ormont,  on  Count  1  only."  [R. 
Vol.  IV,  pp.  1367,  1369,  1374.] 

The  above  motion  under  Specification  of  Error  No.  49 
shows  that  the  judge  conceded  that  he  had  made  an  error 
in  not  granting  the  prior  motion  made  at  the  close  of 
plaintiff's  evidence  and  assigned  as  Specification  of  Error 
No.  48,  as  to  Counts  III  and  IV.  Before  granting  the 
motion  as  to  Counts  III  and  IV,  the  Court  said: 

"The  Court:  On  Count  1  I  am  satisfied  that  I 
should  grant  it.  I  was  somewhat  in  doubt  as  to 
Counts  3  and  4,  as  I  previously  indicated,  and  was 
not  too  firmly  of  the  conviction  that  my  conviction 
was  correct  as  to  Counts  3  and  4."  [R.  Vol.  Ill,  p.  | 
1369.] 

And  in  granting  the  motion  at  the  close  of  all  evidence, 
the  Court  used  this  language: 

"But,  on  Counts  2  and  3,  the  whole  case  is  built  up 
by  an  arbitrary  accounting  method  used  by  the  Gov- 
ernment agent.  *  *  *  j  niean  in  the  sense  that 
he  takes  a  figure  and  says,  'This  is  it.' 


"The  Court:  You  can't  take  a  person's  books,  and 
total  his  bank  accounts,  and  reach  a  conclusion,  andj 
say  that  that  is  unexplained,  as  you  can  maybe  in  a' 
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civil  case,  where  you  can  weigh  the  evidence  only 
by  the  preponderance  rule,  and- would  be  entitled  to 
judgment.  But  this  is  a  criminal  case."  [R.  Vol. 
IV,  pp.  1370-1371.] 

And  in  answer  to  Mr.  Strong's  argument  as  follows : 

"Mr.  Strong:  Your  Honor,  there  are  only  some 
sources  from  which  a  person  gets  money.  He  either 
earns  it  as  income,  or  takes  it  in  as  a  loan,  which 
he  has  got  to  repay,  or  gets  it  from  somewhere  else, 
which  he  won't  explain.     That  is  also  income. 

The  Court:  Which  he  won't  explain — there  is  a 
difference.  If  that  were  the  case,  there  is  another 
crime  here,  which  these  defendants  have  not  been 
charged  with — refusing  to  give  evidence,  or  some- 
thing like  that.  They  might  have  charged  him  with 
the  crime  of  refusing  to  give  the  information,  but 
that  is  a  different  offense."  (Italics  supplied.)  [R. 
Vol.  IV,  pp.  1372-1373.] 

The  Government  agent,  Mr.  Eustice,  referred  to  by  the 
Court  as  using  an  arbitrary  accounting  method  as  to  those 
Counts,  testified  as  to  Count  I  (1944)  : 

'The  Witness:  The  same  method  of  accounting 

for  all  the  funds  of  the  taxpayer  was  used  in  this 

case  [1944]  as  in  1943  and  in  1942.  *  *  *"  [R. 
Vol.  II,  p.  549.] 

Therefore,  it  should  follow,  that  the  motions  to  acquit 
on  Count  1  should  have  been  granted  because,  without 
Mr.  Eustice's  testimony,  there  was  absolutely  no  proof 
of  the  corpus  delicti  and,  of  course,  that  testimony  being 
such  as  the  trial  judge  labeled  as  "insufficient"  was  not 
sufficient  proof  of  the  corpus  delicti  and  the  Court  erred 
in  not  granting  such  acquittal  on  Count  I.     This  is  fur- 
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ther  demonstrated  by  the  evidence  of  witness  Eustice 
himself,  who  testified  that  as  to  1944  he  arbitrarily  took 
as  unreported  income  for  that  year  $19,257.76  [R.  Vol. 
II,  pp.  860,  868].  In  the  Record,  at  page  860,  the  witness 
said  that  he  took  $19,257.76  from  the  Joint  Venture  Re- 
turn" [Exhibit  6]  and  set  it  up  as  unreported  income  for 
1944  and  it  was  that  figure  so  arbitrarily  taken,  plus  the 
figure  of  $5,550.19,  which  he  had  taken  as  unexplained 
money  in  the  purchase  of  bonds  (appellant  explained  in 
his  testimony  that  it  was  savings  of  previous  years)  [R. 
Vol.  IV,  p.  1310]  that  made  up  his  calculation  of  unre- 
ported income  for  1944  of  $24,807.95.  And  on  page  868, 
the  witness  said,  in  trying  to  explain  something  to  the 
Court : 

"*  *  *  I  took  into  account  this  sum  of  $19,- 
257.76.  I  don't  know  of  my  own  knowledge  where 
it  came  from.     *     *     *" 

There  was  no  evidence  as  to  any  such  income  during  1944, 
The  joint  venture  return  ran  from  May  1,  1944,  to  April 
30,  1945,  and  in  no  way  showed  when  the  $35,000.00  was 
received — whether  received  mostly  or  all  in  1945  or  part 
of  it  in  1944.  Exhibit  53  does  not  sustain  any  such  as- 
sumption. The  most  that  is  indicated  in  eight  months  of 
1944  and  five  days  of  1945  was  a  little  less  than  $12,- 
000.00  received  from  the  joint  venture  by  this  appellant. 
How  much  was  actually  received  in  1944  is  not  there 
shown,  but,  in  any  event,  it  is  far  cry  from  the  24,000 
odd  dollars  which  the  witness  claimed  as  unreported  in-  ^ 
come  for  1944  and  which  was  charged  in  the  indictment 
and  this  again  did  not  prove  the  corpus  delicti.  The  wit- 
ness was  using  declarations  from  the  defendant  in  his  joint 
venture  return  which,  under  the  law,  could  not  be  use 
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to  establish  the  corpus  delicti,  and  without  that  joint 
venture  return,  the  witness  did  not  and  could  not  have 
testified  concerning  the  19,000  odd  dollars.  This  was  not 
competent  proof  whatsoever  of  the  charge  in  the  indict- 
ment and  if  the  Court  subsequently  charged  the  jury  cor- 
rectly, the  Government  could  not  prove  a  case  without 
proving  "substantially  the  sum  alleged  as  taxable  income" 
in  the  indictment  for  the  year  1944,  which  sum  so  alleged 
was  over  $24,000,  and  even  if  it  be  considered  that  the 
witness'  testimony  was  anything  more  than  assumption  as 
to  the  5,000  odd  dollars,  part  of  which  he  said  was  taken 
as  the  money  purchasing  bonds  that  he  could  not  trace, 
and  assuming  that  that  was  income  that  was  unreported, 
it  certainly  would  not  be  substantially  the  sum  alleged  in 
the  indictment  and  under  the  authorities  it  would  be  the 
duty  of  the  Court  to  acquit  the  defendant  on  that  point 
alone. 

Tinkoff  V.   United  States,  86  F.    (2d)    868    (7th 

Cir.); 
Hargrove  v.  United  States,  67  F.   (2d)  820; 
Gleckman  v.  United  States,  80  F.   (2d)   394; 
United  States  v.  Schenck,  126  F.  (2d)  702. 

See,  also,  authorities  heretofore  cited  under  Variance, 
particularly  42  Corpus  Juris  Secundum  1273,  Sec.  254, 
holding  that  the  proof  must  correspond  to  the  allegations 
or  there  is  a  variance. 

There  was  no  evidence  that  the  defendant's  place  of 
residence  was  in  the  judicial  district  of  the  trial  court, 
namely,  the  Southern  District  of  California,  Central  Di- 
vision, nor  that  the  defendant  was  under  obligation  to  file 
any  tax  return  in  that  District  or  to  pay  any  taxes  there 
or  that  any  taxes  were  due  in  that  District.  These  were 
necessarily  elements  to  be  established  by  the  prosecution 
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the  years  1942  and  1943,  upon  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial,  and  preju- 
dicial, if  it  is  allowed  to  remain  in  before  the  jury, 
as  to  1944."  [R.  \^ol.  IV,  pp.  1374,  1629,  1640, 
Points  21  and  22.] 

The  Court  erred  in  denying  the  motion  immediately  fol- 
lowing the  above  motion  and  based  upon  the  same  grounds 
to  strike  all  the  evidence  of  witness  Link,  pertaining  to 
the  years  1942  and  1943  [R.  \'ol.  IV,  pp.  1374,  1629, 
1640,  Points  21  and  22]. 

After  the  Court  acquitted  the  defendant  on  Counts  III 
and  I\',  covering  the  years  1942  and  1943,  thereby  find- 
ing the  defendant  "not  guilty"  of  the  charges  as  to  those 
two  years,  appellant's  counsel  immediately  moved,  by  sepa- 
rate motions,  to  strike  all  the  testimony  of  witness 
EusTicE,  pertaining  to  those  two  years,  on  the  ground  that 
they  thereby  became  incompetent,  irrelevant  and  imma- 
terial and  had  no  place  in  the  record  and  the  jury  had  no 
right  to  consider  them  for  any  purpose,  and  a  like  motion, 
as  to  the  testimony  of  witness  Link  as  to  those  years. 
The  Court  denied  these  motions  which  are  assigned  as 
errors  and  relied  upon  on  this  appeal.  In  denying  the 
motions,  the  Court  said  that  he  would  allow  such  evidence 
to  remain  in  on  the  question  of  "intent  or  wilfulness." 
This  was  prejudicial  error.  Before  evidence  of  the  com- 
mission of  other  crimes  by  accused  is  admitted,  the  trial 
court  should  satisfy  itself  that  the  evidence  substantially 
establishes  the  other  crimes  with  clear  and  convincing 
proof. 

22  Corpus  Juris  Secundum  1112,  Sec.  690,  and  cases 
there  cited,  including  Garf  v.  United  States,  294  Fed.  66 
(C  C.  A.  Colo.). 
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This  Honorable  Court,  in  the  case  of  Sonza  v.  United 
States,  5  F.  (2d)  9,  11,  held: 

"The  fact  that  an  unproven  charge  has  been  made 
against  one  does  not  tend  logically  to  prove  guilt  of 
an  offense." 

Paris  V.  United  States,  260  Fed.  529  (C.  C.  A. 
Okla.); 

Fabacher  v.  United  States,  20  F.  (2d)  736. 

In  the  Paris  case,  supra,  it  was  held  that  before  guilty 
intent  may  be  inferred  from  other  similar  crimes,  they 
must  be  established  by  evidence  which  is  legal  and  compe- 
tent and  plain,  clear,  and  conclusive. 

Such  evidence  tends  to  draw  the  attention  of  the  jury 
away  from  a  consideration  of  the  real  issues  on  trial,  to 
fasten  it  upon  other  questions,  and  to  lead  them  uncon- 
sciously to  render  their  verdicts  in  accordance  with  their 
views  on  false  issues  rather  than  on  the  true  issues  on 
trial. 

Fish  V.  United  States,  215  Fed.  545,  549,  132  C.  C. 
A.  56,  L.  R.  A.  1915A  809. 

The  Court  there  said: 

"Evidence  of  this  character  necessitates  the  trial 
of  matters  collateral  to  the  main  issue,  is  exceedingly 
prejudicial,  is  subject  to  being  misused,  and  should 
be  received,  if  at  all,  only  in  a  plain  case." 

In  consideration  of  this  erroneous  admission  of  testi- 
mony which  was  prejudicial  to  the  defendant,  the  judg- 
ment of  the  trial  court  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Farkas  v.  United  States,  2  F.  (2d)  644; 
Weil  V.  United  States,  2  F.  (2d)  145. 
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In  this  case,  as  we  have  shown,  the  Court  has  held  by 
its  acquittal  that  the  alleged  other  offenses  were  never 
committed  and  the  defendant  was  not  guilty  of  them. 
Therefore,  there  was  no  evidence  which  should  have  gone 
to  the  jury.  Therefore,  it  was  prejudicial  error  to  allow 
that  evidence  to  remain  before  the  jury.  The  evidence  of 
witness  Eustice  covering  the  years  1942  and  1943  covered 
practically  500  pages  of  transcript,  as  most  all  of  the  direct 
and  cross-examination  covered  those  two  years  (his  testi- 
mony is  found  starting  on  page  507  and  ending  on  page 
1014  j  and  most  all  of  the  exhibits  pertained  to  those  two 
years  and  were  introduced  by  the  Government  on  the  one 
hand,  as  to  its  exhibits,  and  the  deefndants  on  the  other, 
as  to  his  exhibits,  during  the  examination  of  this  witness, 
and  it  was  this  evidence  and  these  exhibits  which  were  re- 
peatedly referred  to  by  Government  attorney  Strong  dur- 
ing his  arguments  to  the  jury,  as  w^e  have  hereinafter 
cited  [R.  Vol.  IV,  pp.  1456-1459]. 

To  leave  this  voluminous  evidence  before  the  jury  could 
do  nothing  but  confuse  and  warp  their  judgment,  as  was 
said  in  the  case  of  People  v.  Albert  soil,  23  Gal.  (2d)  at 
580,  581,  where  the  Court  was  there  reversing  a  case 
where  evidence  had  been  allowed  as  to  other  offenses  and 
which  evidence  was  insufficient  to  pro\e  such  other  of- 
fenses : 

"Here,  the  fact  that  the  circumstantial  evidence  of 
the  prior  merely  suspicious  occurrences  was  adduced 
in  great  quantity  so  that  it  comprises  a  large  part  of 
the  voluminous  record,  cannot  serve  as  a  substitute 
for  'substantiality'  where  none  exists.     This  err  one- 
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ously  admitted  proof  shows,  if  anything,  that  it  must 
by  very  reason  of  its  voluminousness  have  tended  to 
confuse  the  jurors  and  warp  their  judgment.  Cir- 
cumstantial proof  of  a  crime  charged  cannot  be  in- 
termingled with  circumstantial  proof  of  suspicious 
prior  occurrences  in  such  manner  that  it  reacts  as  a 
psychological  factor  with  the  result  that  the  proof  of 
the  crime  charged  is  used  to  bolster  up  the  theory  or 
foster  suspicion  in  the  mind  that  the  defendant  must 
have  committed  the  prior  act,  and  the  conclusion  that 
he  must  have  committed  the  prior  act  is  then  used  in 
turn  to  strengthen  the  theory  and  induce  the  conclu- 
sion that  he  must  also  have  committed  the  crime 
charged.  This  is  but  a  vicious  circle.  *  *  *"  (Ital- 
ics supplied.) 

As  to  Mr.  Link's  testimony,  more  was  addressed  to 
those  two  years  than  to  1944  and  the  Court,  as  to  this  wit- 
ness, said: 

"*  *  *  I  may  be  pardoned  for  saying  this,  but 
if  I  had  to  weigh  Mr.  Link's  testimony  I  wouldn't 
give  it  much  credence,  *  *  *."  [R.  Vol.  Ill,  p. 
1260.] 

With  this  vast  amount  of  testimony  and  exhibits  left  in 
before  the  jury,  which  at  best  was  only  confusing  and 
which  certainly  had  no  place  therein,  after  the  acquittal  on 
those  two  counts,  and  Government's  counsel's  argument 
referring  to  the  great  mass  of  evidence  was  sufficient  in 
itself  to  prejudice  the  jury  against  the  defendant,  notwith- 
standing the  acquittal  by  the  Court  on  those  counts  and 
on  that  evidence,  but  by  leaving  the  evidence  before  the 
jury  and  then  instructing  them  as  he  did  that  they  might 
consider  it  on  the  matter  of  intent,  there  can  be  no  ques- 
tion but  what  that  fact  alone  influenced  the  jury  and 
caused  a  miscarriage  of  justice  herein. 


—US- 
Specifications  of  Errors  No.  14,  No.  15  and  No.  53. 

These  Specifications  of  Error  will  be  considered  to- 
gether and  are  set  forth  in  full  in  the  Appendix  attached 
hereto,  pages  19-28.  These  errors  consist  of  prejudicial 
misconduct  of  the  District  Attorney  in  his  argument  to 
the  jury. 

Error  No.  14  consisted  of  the  misconduct  of  the  Dis- 
trict Attorney  in  the  examination  of  witness  Link,  where- 
in he  repeatedly  attempted  to  elicit  from  said  witness  in- 
competent and  improper  evidence,  by  asking  repeated  ques- 
tions, after  objections  had  previously  been  sustained  or  the 
previous  answers  had  been  stricken.  We  set  forth  the 
record  in  the  Appendix,  attached  hereto,  beginning  at  page 
441  and  ending  at  page  446,  which  shows  the  prejudicial 
effect  of  this  conduct,  even  though  the  Court  did  strike 
the  answers.  The  matter  got  before  the  jury  and  the  mere 
striking  of  the  answers  after  was  insufficient  to  erase  the 
detrimental  effect  from  the  memory  of  the  jury. 

The  error  is  that  the  United  States  Attorney  is  the  rep- 
resentative not  of  an  ordinary  party  to  a  controversy,  but 
of  a  sovereignty  whose  obligation  to  govern  impartially  is 
as  compelling  as  its  obligation  to  govern  at  all ;  and  whose 
interest,  therefore,  in  a  criminal  prosecution  is  not  that 
it  shall  win  a  case,  but  that  justice  shall  be  done.  As  such, 
he  is  in  a  peculiar  and  very  definite  sense  the  servant  of 
the  law,  the  twofold  aim  of  which  is  that  guilt  shall  not 
escape  or  innocence  suffer. 

Bcrgcr  v.  United  States,  295  U.  S.  7^,  89,  55  S.  Ct 
629,  632. 

Public  interest  requires  that  it  is  the  duty  of  the  Court, 
on  its  own  motion,  to  protect  the  rights  of  the  defendant, 
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and  procedural  niceties  will  not  preclude  the  Court  from 
correcting  errors. 

Berger  v.  United  States,  supra; 

N.  Y.  Central  R.  Co.  v.  Johnson,  279  U.  S.  310, 
318,  49  S.  Ct.  300; 

Etsel  V.  Rosenblum,  83  A.  C.  A.  954-957. 

Even  though  the  Court  may  have  correctly  ruled  upon 
objections,  after  the  rulings  were  made  or  after  the  mis- 
chief had  been  done,  it  doesn't  remove  the  error  and  where 
there  is  a  pronounced  and  persistent  repetition  of  an  at- 
tempt to  introduce  improper  evidence,  this  in  itself  would 
be  misconduct. 

Berger  v.  United  States,  supra. 

A  single  misstep  on  the  part  of  the  prosecutor  may  be 
so  destructive  of  the  right  of  a  defendant  to  a  fair  trial 
that  reversal  must  follow. 

Pharr  v.   United  States,  48  F.    (2d)   767   (C.  C. 

A.  6);. 
Pierce  v.  United  States,  86  F.  (2d)  949. 

The  misconduct  in  the  arguments  consisted  of  repeated 
argument  and  statement  to  the  jury  containing  misstate- 
ments of  the  evidence,  and  stating  that  the  cross-examina- 
tion of  witness  Eustice  was  based  entirely  upon  hypo- 
thetical questions  and  that  there  was  nothing  in  the  records 
to  show  that  the  facts  based  therein  were  true,  but  that 
all  such  things  were  purely  suppositions  or  assumptions, 
and  further  stating  that  the  witness  Eustice  did  not  use 
a  single  one  of  the  checks  in  evidence  as  various  exhibits 
in  determining  the  unreported  income  which  the  Govern- 
ment claimed  in  the  indictment.  This  was  repeated  many 
times,  as  is  shown  by  the  Specification  of  Error  No.  53, 
set  forth  in  the  Appendix  pages  20-28,  and  counsel  re- 
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ferred  to  all  such  checks  and  all  evidence  in  cross-ex- 
amination as  merely  brought  in  to  confuse  the  jury  and 
had  absolutely  nothing  to  do  with  the  case.  To  demon- 
strate the  validity  of  this  argument,  witness  Eustice 
identified  a  check  of  $186  and  said  he  did  take  it  into  ac- 
count as  unexplained  income  [R.  Vol.  II,  p.  678],  and  he 
also  identified  a  great  list  of  checks  that  he  took  into  ac- 
count as  unexplained  income  [R.  Vol.  II,  pp.  690-691] 
and  another  check  that  was  taken  into  unreported  income 
|R.  Vol.  II,  p.  693].  Testifying  concerning  Exhibits 
S  and  T,  S  being  a  check  for  $1,332.27  to  reimburse  Mr. 
Ormont  for  the  checks  embraced  in  Exhibit  T,  the  wit- 
ness said  that  he  did  not  give  credit  for  said  sum  as  apply- 
ing on  the  purchase  of  bonds,  but  instead  charged  that 
amount  and  more  as  unreported  income  [R.  Vol.  II,  pp. 
779-780].  He  admits  that  if  Exhibit  S  was  used  to  pur- 
chase bonds,  that  would  change  his  calculations  as  to  the 
amount  of  unexplained  income  [R.  Vol.  II,  p.  785].  Al- 
though the  District  Attorney  said  there  was  no  proof  as  to 
any  of  these  items,  the  defendant  testified  positively  that 
this  $1,332.27  was  used  by  him  to  purchase  bonds  [R. 
Vol.  IV,  p.  1303].  As  to  Exhibit  Y,  Eustice  admitted 
that  he  did  take  it  into  account  in  determining  the  unre- 
ported income  [R.  Vol.  II,  pp.  822-823].  Yet  the  District 
Attorney  told  the  jury  that  Eustice  didn't  take  any  of 
these  checks — not  a  single  one  of  them — into  account  and 
that  there  was  no  evidence  that  any  of  them  were  used  to 
purchase  bonds.  Yet  the  undisputed  testimony  of  appel- 
lant that  these  checks  in  Exhibit  Y  were  used  to  purchase 
bonds  [R.  Vol.  IV,  pp.  1300-1301].  As  to  Exhibit  Z, 
Eustice  admitted  that  he  gave  no  credit  for  that  check 
on  the  purchase  of  bonds,  but  charged  the  entire  amount 
of  the  bonds  to  unexplained  income  and  did  use  it  in  the 
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calculations  [R.  Vol.  II,  pp.  793-794].  Mr.  Ormont 
testified  postively  that  this  check  was  used  to  buy  bonds 
[R.  Vol.  IV,  pp.  1300-1321]. 

The.  foregoing  subsequently  shows  the  falsity  of  coun- 
sel's repeated  statements  to  the  jury  that  there  was  noth- 
ing in  the  record  to  show  that  any  of  these  checks  were 
taken  as  income  or  that,  in  fact,  they  were  used  to  pur- 
chase bonds.  Every  single  check  and  exhibit  that  were 
introduced  by  the  defendant  were  used  by  Eustice  in  ar- 
riving at  his  arbitrary  conclusion  of  unreported  income. 
Many  of  them  he  arbitrarily  charged  up  to  defendant  as 
being  used  for  living  expenses,  thereby  enabling  the  wit- 
ness to  say  that  the  purchase  of  certain  bonds  could  not 
be  traced  by  him  [R.  Vol.  II,  pp.  824-825],  He  was  asked 
as  to  a  $800  item  whether  he  considered  it  in  his  calcula- 
tions as  available  to  purchase  bonds  and  he  said  no,  he 
charged  it  to  personal  expenses.  On  page  825,  the  Court 
said: 

"The  Court:  In  other  words,  if  you  couldn't  trace 
the  money  to  bonds  or  to  some  place  else  you  said, 
well,  that  is  living  expenses? 

The  Witness :     Yes,  that  is  available. 

The  Court:  So  if  they  were  used,  however,  for 
the  purchase  of  bonds  you  would  have  to  revise  your 
figures,  wouldn't  you? 

The  Witness :     That  is  exactly  right,  your  Honor." 

And  this  was  the  general  nature  of  his  testimony 
throughout,  showing  the  arbitrary  method  used  to  try  to 
show  that  there  was  unreported  income.  The  District 
Attorney's  misstatement  to  the  jury  is  also  corroborated 
by  the  fact  that  the  Court  himself,  after  this  cross-ex- 
amination and  after  the  evidence  of  Mr.  Ormont  as  to 
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the  use  of  these  various  checks,  found  the  defendant  "not 
guilty"  on  Counts  III  and  IV,  to  which  most  of  the  checks 
pertained.  In  other  words,  this  evidence  that  the  Dis- 
trict Attorney  branded  as  the  "red  herring"  and  of  the 
extra  pieces  of  the  jig-saw  puzzle  and  as  matters  drawn 
in  by  the  defendant  for  confusion  only  were  indeed  the 
very  things  which  were,  on  the  contrary,  very  pertinent 
evidence,  so  pertinent  that  the  Court  labeled  the  Govern- 
ment's case  as  having  been  built  up  on  an  arbitrary  method 
of  accounting. 

Counsel  misstated  to  the  jury  "And  besides  that  Mr. 
Malin  himself,  with  information  which  he  told  you  he  got 
from  the  defendant  Ormont,  prepared  net  worth  state- 
ments   *     *     =^."     [R.  Vol.  IV,  p.  1478.] 

There  is  no  record — on  the  contrary,  the  witness  testi- 
tied  that  he  got  the  testimony  from  the  taxpayer's  records 
[R.  Vol.  Ill,  p.  1120].  Counsel  told  the  jury  that  all 
they  had  to  prove  was  a  "substantial  amount  of  money 
as  unreported  income/'  This  is  a  misstatement  of  the  law 
and  was  misconduct  and  misleading,  as  they  were  re- 
quired to  prove  substantially  the  amount  they  alleged  in 
their  indictment,  not  merely  a  substantial  amount  of 
money.  Counsel  misled  the  jury  with  regard  to  bonds  for 
he  said  that  they  would  find  some  $50,000.00  worth  of 
bonds  bought  in  1943  and  supposing  Mr.  Ormont  did 
have  $8,000.00  cash  from  savings  that  that  would  leave 
$42,000.00  unexplained.  This  is  not  the  record.  As  his 
own  witness  Eustice  testified,  on  counsel's  own  examina- 
tion, he  found  the  source  of  the  purchase  of  $37,390.24 
worth  of  said  bonds  [R.  Vol.  II,  p.  540],  and  that  the 
only  part  of  the  bonds  which  was  "unexplained"  was  $14,- 
084.76.  Yet  counsel  states  to  the  jury  that  except  as  to 
the  $8,000.00  of  the  $50,000.00  worth  of  bonds,  there  was 
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no  explanation  as  to  where  the  money  came  from.  Such 
various  statements  by  the  United  States  Attorney,  re- 
peated and  repeated  to  the  jury,  certainly  constituted  mis- 
conduct and  reversible  error.  Counsel  knew  that  unless 
he  could  prejudice  the  jury  against  the  defendant  and  his 
counsel  and  misstate  the  evidence  that  he  produced  that  he 
could  not  hope  to  get  a  verdict.  [R.  Vol.  IV,  pp.  1476- 
1477.] 

This  argument,  based  upon  the  1942  and  1943  evidence, 
demonstrates  the  error  committed  by  the  Court  in  denying 
the  motions  to  strike  the  testimony  of  Mr.  Eustice  as  to 
said  years  (Specifications  of  Error  No.  50  and  No.  51). 
Counsel,  in  referring  to  the  testimony  of  Mr.  Link,  with 
respect  to  certain  1942  invoices,  stated  "that  is  some  more 
money  that  isn't  on  the  books,  some  more  money  unre- 
ported." There  is  no  evidence  that  it  wasn't  on  the  books. 
Link  testified  that  he  never  checked  the  books  as  to  these 
invoices.  All  his  testimony  was  that  he  didn't  enter  them, 
basing  his  testimony  upon  the  fact  that  they  didn't  bear 
his  identification  mark  [R.  Vol.  I,  p.  417].  Counsel  stated 
that  because  Mr.  Ormont  told  Mr.  Link  to  change  some 
figures  on  the  books  that  that  was  falsifying  his  records. 
The  testimony  of  Link  himself  showed  that  the  change 
made  was  of  additional  money  that  was  actually  paid  on 
the  purchase  of  cattle  and  the  Court  remarked,  "So  that 
the  books  were  accurate  when  it  said  that  he  spent  $3000 
more?"  Further  than  this,  this  error  was  deliberate,  be- 
cause during  the  trial,  in  the  presence  of  the  jury,  and 
while  the  examination  of  this  witness  was  on  this  veryj 
item,  the  following  occurred: 

"Mr.  Strong:     It  proves  that  the  records  are  false. 

The  Court :    Government  counsel's  statement  to  the 

jury  will  be  disregarded  by  the  jury. 
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Mr.  Strong:     I  was  not  talking  to  the  jury. 
The  Court:     You  are  speaking  in  the  presence  of 
the  jury,  counsel."     [R.  Vol.  II,  p.  504.] 

This  is  assigned  as  Specification  of  Error  No.  15.  And 
yet,  although  counsel  at  that  time  was  warned  that  such 
statement  was  not  justified  and  should  not  have  been  made 
to  the  jury,  nevertheless  he  repeats  it  to  the  jury  in  his 
argument,  and,  in  addition,  it  was  a  untrue  statement  by 
counsel,  rather  than  false  records. 

Counsel  also  said  to  the  jury: 

"*  *  *  The  books  speak  for  themselves.  That 
is  why  they  were  admitted  in  evidence.  If  they 
weren't  in  evidence  they  wouldn't  be  in  this  case." 

Thereby  telling  the  jury  that  the  books  were  in  evidence, 
which  was  false.  They  never  were  in  evidence,  nor  were 
they  ever  produced  in  Court.     Counsel  also  said: 

"*  *  *  Why  didn't  they  put  Mr.  Malin  on  the 
stand  to  tell  you  about  it  then?  *  *  *  They  didn't 
put  Mr.  Moody  on,  they  didn't  put  Mr.  Malin  on." 
[R.  Vol.  IV,  pp.  1559,  1560,  1561.] 

The  Record  in  this  case  shows  that  Mr.  Malin  was  a 
Government  informer  and  his  testimony  shows  that  he 
was  adverse  to  the  appellant  and  this  argument  of  coun- 
sel was  therefore  misconduct. 

People  V.  DePaulo,  23  N.  Y.  39,  138  N.  E.  498; 

People  V.  Szvift,  319  111.  359,  150  N.  E.  263; 

Lozvrey  v.  State,  21  Ala.  App.  352,  108  So.  351; 

People  V.  Miinday,  280  111.  32,  117  N.  E.  286.  292. 

The  cases  hold  that  w^here  witnesses  are  equally  acces- 
sible to  the  prosecution,  the  prosecuting  attorney  has  no 
right  to  comment  on  the  failure  of  the  defendant  to  put 
them  on  the  stand. 
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These  miscalculations  and  misstatements  and  miscon- 
duct assigned  could  not  help  but  have  serious  influence 
with  the  jury,  as  they  recognize  that  the  prosecutor  holds 
a  position  of  importance  and  that  lends  weight  to  his  ut- 
terances, as  was  held  in  the  case  of  Latham  v.  United 
States,  226  Fed.  420,  425.  Even  though  objections  or  as- 
signments were  not  made  at  the  time,  where  errors  are 
seriously  prejudicial,  appellate  courts  will  consider  them 
and  correct  them. 

Skuy  V.  United  States,  261  Fed.  320. 

And  where  the  District  Attorney  is  guilty  of  miscon- 
duct, the  Court  should  of  its  own  motion  interrupt  and 
correct  it. 

23  C.  J.  S.  594,  Sec.  1112; 

Pierce  v.  United  States,  86  F.  (2d)  949. 

It  is  the  duty  of  the  District  Attorney  to  treat  the  ac- 
cused in  a  fair  and  impartial  manner,  and  this  applies  to 
his  argument  to  the  jury. 

Tahaffero  v.  United  States,  47  F.  (2d)  699  (9th); 

23  C.  J.  (2d)  540,  Sec.  1090; 

Ryan  v.  United  States,  99  F.  (2d)  484. 

Specification  of  Error  No.  65. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction requested  by  the  appellant  to  the  jury: 

"It  is  a  recognized  principle  of  our  system  of  law 
that  in  order  to  convict  a  defendant,  the  facts  proven 
must  not  only  be  consistent  with  the  theory  of  guilt, 
but  inconsistent  with  any  reasonable  theory  of  inno- 
cence, and  this  I  charge  is  the  law."  [R.  Vol.  I,  p.  93.] 

No  grounds  were  assigned  for  the  reason  that  the  court 
stated  he  was  giving  his  own  instruction,  which  fully  cov- 
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ered  the  matters  embraced  in  the  above  instruction,  but 
his  instructions,  when  given,  did  not,  in  our  opinion,  so 
cover  the  same. 

In  a  case  where  circumstantial  evidence  is  relied  upon 
by  the  prosecution,  it  is  error  to  refuse  a  requested  instruc- 
tion or  to  fail  to  include  in  the  instruction  given  a  proper 
statement  of  the  principle  to  justify  a  conviction.  The 
facts  or  circumstances  must  not  only  be  consistent  with 
each  other  and  with  the  conclusions  sought  to  be  estab- 
lished, but  all  the  facts  and  circumstances  must  be  incon- 
sistent with  any  reasonable  theory  of  the  innocence  of  the 
defendant,  and  such  facts  and  circumstances,  taken  alto- 
gether, must  be  of  such  conclusive  and  satisfactory  nature 
as  to  produce  in  the  minds  of  the  jurors  a  reasonable  and 
moral  certainty  that  the  defendant  on  trial  committed  the 
offense  charged.  In  the  case  of  People  v.  Koenig,  29  Cal. 
(2d)  87,  the  Supreme  Court  held  that  an  instruction  to 
the  above  effect  was  improperly  refused. 

Specification  of  Error  No.  71. 

The  Court  erred  in  its  charge  to  the  jury  as  follows: 

"The  law  under  which  these  defendants  were  in- 
dicted in  substance  provides,  as  is  applicable  to  this 
case,  that  any  person  who  wilfully  attempts  in  any 
manner  to  evade  or  defeat  any  tax  shall  be  guilty  of 
a  crime.  The  pertinent  portion  of  the  statute  provides 
as  follows: 

"  'Any  person  required  under  this  chapter  to 
account  for,  and  pay  over  any  tax  imposed  by 
this  chapter,  who  wilfully  fails  to  truthfully  ac- 
count for  any  and  pay  over  such  tax,  and  any 
person  who  wilfully  attempts  in  any  manner  to 
evade  or  defeat  any  tax  imposed  by  this  chapter 
or  the  payment  thereof,  shall,  in  addition  to  other 
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penalties  provided  by  law,  be  guilty  of  a  felony 
and,  upon  conviction  thereof,'  shall  be  punished 
in  the  manner  provided  by  law."  [R.  Vol.  IV, 
pp.  1574-1575.] 

This  was  objected  to  [R.  Vol.  Ill,  pp.  1407-1408]. 

The  foregoing  instruction  was  erroneous — firstly,  there 
was  no  evidence  in  this  case  that  Sam  Ormont  was  a  resi- 
dent or  required  to  report  or  pay  any  income  tax  within 
the  jurisdiction  of  said  court  or  that  he  was  one  of  the 
class  required  to  file  a  return  or  pay  tax. 

Anderson  V.  United  States,  11  F.  (2d)  538. 

The  Court  further  tells  the  jury  that  the  law,  as  is  ap- 
plicable to  this  case,  is  that  any  person  who  wilfully  at- 
tempts "in  any  manner"  to  evade  or  defeat  any  tax,  etc. 
That  was  improper,  because  the  indictment  in  this  case  al- 
leged the  manner,  and  in  so  doing,  limited  the  case  to  that 
which  was  alleged,  namely,  ( 1 )  the  filing  of  a  false  income 
and  victory  tax  return  and  (2)  concealing  from  the  Col- 
lector and  other  officers  of  the  United  States  a  true  and 
correct  gross  and  net  income  and  the  sources  thereof. 
These  were  the  only  "manners"  involved  in  this  case.  Yet 
the  Court  told  the  jury,  in  efifect,  that  they  could  find  the 
defendant  guilty  if  he  attempted  to  evade  any  tax.  ''in  any 
manner",  which  would  allow  them  t^  "-o  outside  the  indict- 
ment and  find  the  defendant  guilty  .on  the  charges  in  the 
indictment  as  to  the  manner,  but  on  some  entirely  dififerent 
manner,  as  for  instance,  not  keeping  books.  The  Govern- 
ment, having  elected  by  their  indictment  to  charge  the  de- 
fendant with  the  manner  or  means,  are  thereby  compelled 
to  prove  those  allegations  and  those  only,  and  they  were 
not  entitled  to  a  verdict  on  something  else.  See  the  many 
authorities  hereinbefore  cited  under  Errors  I*Rtl#  l72 
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Specification  of  Error  No.  74. 

The  Court  erred  in  the  following  charge  to  the  jury: 
"In  the  event  that  you  find  that  either  defendant 
as  to  the  particular  count  failed  to  report  his  true  in- 
come in  the  amount  substantially  as  claimed  by  the 
Government  for  the  calendar  year  1944,  then  as 
matter  of  law  the  tax  for  the  calendar  year  1944 
would  have  been  substantially  more  than  paid  by  such 
defendant  for  the  calendar  year  1944."  [R.  Vol.  IV, 
p.  1578.] 

The  above  charge  was  never  served  on  or  submitted  to 
appellant's  counsel.  Hence,  no  opportunity  to  8CMlf)pft  .See 
exceptions  to  Errors  Nos.  62-66,  inclusive  [R.  Vol.  IV, 
pp.  1402-1406,  1438-1439]. 

This  instruction  was  erroneous  and  misleading  for  the 
reason  that  it  told  the  jury  that  if  they  found  that  either 
defendant  failed  to  report  his  true  income  in  the  amount 
substantially  "as  claimed  by  the  Government."  The  Gov- 
ernment was  represented  by  Mr.  Strong,  and  in  his  argu- 
ment to  the  jury,  he  claimed  that  all  that  was  necessary 
for  the  Government  to  prove  was  a  "substantial  amount" 
and  said  that  $11,000.00  was  enough  [R.  Vol.  IV,  pp. 
1551-1552].  This  was  not  as  charged  in  the  indictment, 
which  was  over  $24,000.00  Under  the  law,  it  was  the 
amount  charged  in  the  indictment  that  they  must  substan- 
tially prove,  and  this  instruction,  by  using  the  word 
"claimed"  instead  of  "alleged",  was  misleading  to  the  jury, 
as  they  were  not  reading  the  indictment,  but  were  listen- 
ing to  the  prosecuting  attorney  and  what  he  said  and  could 
well  have  been  misled  by  this  instruction. 
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Specification  of  Error  No.  76. 

The  Court  erred  in  the  following  charge  to  the  jury : 
"The  Internal  Revenue  regulations,  which  have  the 
force  of  law,  provide  that  the  type  of  books  and  rec- 
ords which  must  be  kept  in  this  connection  to  allow 
the  filing  of  a  return  on  a  fiscal  year  basis,  are  books 
and  records  which  contain  entries  which  are  sufficient 
to  establish  the  amount  of  gross  income  and  the  de- 
ductions, credits  and  other  matters  required  to  be 
shown  in  returns,  and  that  such  books  and  records 
shall  be  kept  at  all  times  available  for  inspection  by 
Internal  Revenue  officers  and  shall  be  retained  so  long 
as  the  contents  may  become  material  in  the  adminis- 
tration of  any  internal  revenue  law. 

"If  no  books  or  records  of  the  type  required  by 
law  are  kept,  a  fiscal  year  return  cannot  be  filed,  but 
the  sums  canted  must  be  reported  upon  the  calendar 
year  return  for  the  year  in  which  they  were  earned." 
(Italics  supplied.)     [R.  Vol.  IV,  p.  1583.] 

No  special  exception  was  taken  for  the  reason  that 
counsel  assumed  that  Government  counsel  had  truthfully 
stated  the  regulations,  but  he  did  not,  as  they  did  not  re- 
quire the  keeping  of  books  and  records  and  do  not  state 
that  if  none  were  kept,  the  income  must  be  reported  in  the 
year  earned. 

The  foregoing  instruction  was  erroneous  for  two  rea- 
sons— firstly,  it  was  not  a  correct  statement  of  the  regula- 
tion in  that,  in  effect,  it  said  that  the  taxpayer  must  keep 
"books  and  records"  in  order  to  file  a  fiscal  year  return, 
whereas  the  regulation  says  he  must  keep  "books  or  rec- 
ords." Further  than  that,  the  Court,  in  the  last  para- 
graph of  the  above-quoted  instruction,  told  the  jury  that 
sums  "earned"  must  be  reported  upon  the  calendar  year 
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return  for  the  year  in  which  they  were  "earned".  This  is 
not  a  correct  statement  of  the  law,  as  a  taxpayer,  who  is 
on  a  cash  basis,  is  not  required  to  report  any  income  until 
it  is  actually  "received"  even  though  it  was  "earned"  in  a 
given  year.  If  it  was  not  so  received  in  that  year,  he  is  not 
required  to  report  it,  yet  the  jury  was  told  here  that  they 
might  determine  that  the  defendant  "earned"  certain  un- 
reported income  in  1944  and  if  they  did,  that  the  law  ex- 
acted that  he  should  report  it  for  that  year  whether  he  had 
received  it  or  not.  This  instruction  is  also  inconsistent 
with  and  in  conflict  with  the  instruction  on  page  1584  of 
the  Record,  reading  as  follows: 

"A  taxpayer  who  is  on  a  cash  basis  need  not  report 
any  income  on  his  return  that  may  be  due  him  until 
he  actually  receives  the  said  cash  income/'  (Italics 
supplied.) 

It  is  reversible  error  to  give  a  jury  conflicting  and  in- 
consistent instructions  on  one  material  point,  as  they  are 
misleading  and  it  is  not  for  the  jury  to  determine  which 
one  is  correct  and  no  way  for  an  appellate  court  to  deter- 
mine which  one  was  followed  by  the  jury. 

Nicola  V.  United  States,  72  F.  (2d)  780; 

People  V.  Valencia,  43  Cal.  552; 

People  V.  Ross,  19  Cal.  App.  469,  473-474; 

Noce  V.  United  Railroads,  53  Cal.  App.  512  at  519; 

23  C.  J.  S.  895,  Sec.  1307,  and  authorities  cited  in 
Notes  38,  40  and  41. 

In  the  case  of  People  v.  Valencia,  supra,  where  conflict- 
ing and  contradictory  instructions  were  given,  the  Su- 
preme Court  held  that  they  could  not  disregard  such  con- 
flict and  determine  that  there  was  no  error,  even  though 
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the  Court  was  satisfied  that  the  jury  ought  to  have  found 
the  defendant  guilty.     To  the  same  effect  see: 

People  V.  Wong  Ah  Ngozv,  54  Cal.  154; 

People  V.  Messer smith,   57   Cal.   575. 

In  the  case  of  People  v.  Ross,  supra,  the  Court,  in  re- 
versing the  case,  said : 

"*  *  *  Moreover,  instruction  No.  15,  clearly  in 
conflict  with  instruction  No.  14,  was  well  calculated 
to,  and  no  doubt  did,  prevent  the  jury  from  giving 
due  or  any  consideration  to  the  evidence  in  the  light 
of  instruction  No.  15.     *     *     *" 

In  the  case  of  Guthrie  v.  Carney,  19  Cal.  App.  145,  155 
(cited  with  approval  in  the  case  of  Noce  v.  United  Rail- 
roads, supra),  the  Court  said: 

*'It  being  impossible  to  tell  which  of  the  several 
conflicting  instructions  controlled  the  verdict  of  the 
jury,  a  material  error  in  any  one  of  them  must  be 
deemed  to  be  prejudicial.  ^  *  *  (Citing  several 
cases)." 

The  jury,  in  the  case  at  bar,  might  have  determined  that 
Mr.  Ormont,  during  the  year  1944,  "earned"  income 
which  he  did  not  report,  although  he  did  not  "receive"  the 
same  until  1945.  Nevertheless,  under  the  criticized  in- 
structions above,  the  jury,  by  following  the  same,  could 
have  and  probably  did  determine  this  defendant  guilty, 
whereas  if  they  had  been  asked  the  specific  question  as  to 
when  he  "received"  the  income,  their  answer  to  that  might 
have  been  in  a  totally  different  year,  in  which  event  he 
would  have  been  entitled  to  a  verdict  of  "not  guilty". 
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Specification  of  Error  No.  78. 

The  Court  erred  in  failing  to  instruct  the  jury  on  his 
own  action  that  the  jury  might  find  the  appellant  guilty 
of  a  lesser  offense  embraced  within  the  charge  in  the  in- 
dictment, namely,  a  misdemeanor  under  Section  145 (a j, 
L  R.  C 

It  was  the  duty  of  the  Court,  on  its  own  motion,  to 
fully  and  fairly  instruct  the  jury  on  all  the  law  relating 
to  the  facts  of  the  case  and  the  Court  is  not  relieved  of 
this  duty  to  give  instructions  whose  necessity  is  developed 
as  to  the  evidence  introduced  at  the  trial,  such  as  instruct- 
ing the  jury  of  a  lesser  offense  embraced  within  the 
greater,  instructing  them  as  to  admission  of  confession  and 
the  necessity  of  independent  proof  of  the  corpus  delicti 
and  testimony  of  expert  witnesses,  the  manner  of  con- 
sidering it. 

Kinard  v.   United  States,  68  App.  D.  C.  250,  96 
F.  (2d)  522,  523; 

People  V.  Putnam,  20  Cal.  (2d)  885,  at  890,  891; 

Kreiner  v.    United  States    (2   Cir.),    11    F.    (2d) 
722,  731; 

People  V.  Best,  13  Cal.  App.  (2d)  606; 

18  U.  S.  Code,  Sec.  565. 

The  defendant  is  entitled  to  rely  upon  the  District  At- 
torney to  submit  the  proper  instructions. 

People  V.  Best,  supra. 

The  evidence  in  this  case  warranted  the  giving  of  such 
other  instructions.  As  the  matters  set  forth  in  Count  I 
of  the  indictment  were  specifically  made  misdemeanors 
under    (a)   of   Section   145,   I.    R.   C,   and  had   the  jury 
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been  instructed  that  they  might  have  found  the  defendant 
guilty  of  a  misdemeanor,  they  might  have  so  found  rather 
than  the  verdict  that  they  did  find,  and  these  instructions 
as  to  a  lesser  offense  should  be  given,  even  though  there 
is  evidence  to  warrant  a  conviction  of  the  greater  offense: 
Hazvkes  v.  State,  51  Ga.  App.  317,  180  S.  E.  363. 

Specification  of  Error  No.  52. 

Prejudicial  error  was  conmiitted  by  the  Government, 
causing  a  Deputy  United  States  Marshal  to  come  into 
Open  court,  while  Court  was  in  session,  in  the  presence 
of  the  jury,  and  serve  the  defendant  Ormont  with  a  sub- 
poena duces  tecum  to  produce  his  books  and  it  was  as- 
signed as  prejudicial  misconduct  [R.  Vol.  II,  pp.  805, 
808].  After  the  counsel  called  the  matter  to  the  Court's 
attention,  they  then  made  this  motion  [R.  Vol.  Ill,  p. 
890].  The  Court  remarked  that  the  Deputy  Marshal  was 
not  only  a  lady,  but  a  good  looking  lady.  Hence,  the 
jury  must  have  noticed  her  serve  the  defendant. 

It  is  error  to  call  upon  a  defendant  in  a  criminal 
case,  in  the  presence  of  a  jury,  to  testify  or  produce  docu- 
ments against  his  will,  although  he  makes  no  objection 
thereto. 

14  Encyclopaedia  of  Evidence  646,  647; 

McKnight  v.   United  States,   115   Fed.  972,  54  C. 
C.  A.  358; 

State  V.  Merkley,  74  Iowa  695,  39  N.  W.   Ill; 

Gillespie   v.   State,   5    Okla.    Crim.    546,    115    Pac. 
620  (Ann.  Cas.  1912,  p.  259). 
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In  the  Gillespie  case,  supra,  the  Court  said: 

"When  such  a  demand  is  made,  a  defendant  must 
accept  the  alternative  of  either  producing  the  letters, 
and  thereby  incriminating  himself,  or  of  having  the 
jury  place  the  strongest  possible  construction  against 
him  upon  his  failure  to  do  so.  If  this  can  be  done, 
the  very  life,  body,  and  soul  of  the  Constitution  would 
be  violated  and  trampled  upon." 

Prior  to  this  incident  and  while  the  prosecution  was 
attempting  to  introduce  evidence  from  the  books  and  rec- 
ords, as  against  the  defendant  Himmelfarb,  an  objec- 
tion was  raised  as  to  the  books  being  the  best  evidence 
and  anything  else  would  be  hearsay.  The  prosecuting  at- 
torney first  tried  to  lay  a  foundation  by  asking  witness 
EusTiCE  if  he  had  the  books  and  records,  to  which  he  said 
he  did  not  and  where  he  last  left  them,  and  then  the 
following  transpired: 

"Mr.  Strong:  We  don't  have  those  books  and 
records,  your  Honor,  but  we  have  some  computa- 
tions which  the  witness  made  from  them. 

Mr.  Katz:     Neither  do  we,  your  Honor. 

The  Court:  I  cannot  help  it.  It  is  still  hearsay. 
Unless  you  produce  the  books  and  records  here  from 
which  they  are  made  so  that  the  parties  themselves 
may  examine  them  and  the  jury,  if  they  desire,  may 
look  at  them. 

Mr.  Strong:  They  are  not  available  to  us,  your 
Honor.     I  don't  want  to  state  the  reasons  in  court. 

The  Court:  There  are  processes  of  the  United 
States  Government  to  use  and  you  have  the  processes 
of  this  court. 

Mr.  Strong:  Does  your  Honor  suggest  that  I 
could  use  that  process  in  a  criminal  case  as  to  these 
books  without  going  further  into  the  books? 
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The  Court:  I  am  not  suggesting  anything.  I  am 
just  reminding  you  that  the  law  is  here.  Here  is 
the  body  of  the  law  which  you  can  avail  yourself 
of.  I  am  not  saying  in  advance  whether  you  can 
correctly  or  properly  do  so,  but  I  am  saying  that  you 
cannot  produce  a  witness  on  the  stand  who  has  gath- 
ered information  from  books  which  are  not  here  and 
which  the  parties  do  not  have  available  to  examine 
and  which  the  jury  can  see.  Otherwise  it  is  the 
rankest  kind  of  hearsay. 

Mr.  Strong:  I  know  it  is  a  little  early,  but  may 
I  ask  that  your  Honor  adjourn  at  this  time  so  that 
I  can  attempt  to  secure  these  books  and  records"  [R. 
Vol.  n,  pp.  599-600.] 

All  the  foregoing  transpired  immediately  in  the  presence 
and  hearing  of  the  jury  and  it  was  prejudicial  misconduct 
by  the  Court,  as  well  as  the  District  Attorney,  and  this, 
connected  with  the  fact  that  at  a  later  time  a  Deputy 
Marshal  comes  into  open  court  and  serves  this  subpoena 
on  Ormont^  would  most  certainly  leave  an  unfavorable 
impression  on  the  minds  of  the  jurors.  The  Court  said, 
at  page  806  of  the  Record,  of  the  act  of  the  Deputy 
Marshal,  so  serving  said  subpoena: 

"The  Court:  It  is  highly  improper,  certainly,  for 
the  Marshal  to  come  in  here  and  hand  the  defe-ndant 
any  document  in  the  presence  of  the  jury."  (Italics 
supplied.) 

Although  the  District  Attorney  denied  that  the  Marshal 
was  told  to  do  so,  it  was  he,  the  District  Attorney,  who 
obtained  the  subpoena  and,  without  any  order  from  the 
trial  judge,  delivered  it  to  the  Deputy  Marshal  to  be  served 
on  the  defendant  and  under  the  authorities  we  certainly 
contend  that  it  was  gross  misconduct  and  prejudicial 
error. 
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Other  Assigned  Errors  Relied  Upon. 

Neither  the  space  nor  the  time  allotted  us  will  permit 
us  requoting  and  arguing  all  of  the  80  Specifications  of 
Error  hereinbefore  set  forth,  and  for  those  reasons  we 
are  not  requoting  or  arguing  them  separately,  but  we  do 
rely  upon  each  and  every  one  of  the  said  specified  errors 
and  do  contend  that  they  do  constitute  errors  as  claimed. 
And  we  particularly  call  the  Court's  attention  to  Specifica- 
tions of  Errors  No.  79  and  No.  80,  being  respectively 
motion  for  acquittal  notwithstanding  the  verdict,  and  mo- 
tion to  a  new  trial,  and  we  submit  that  each  of  these 
motions  was  good  as  shown  by  all  the  other  previously 
specified  errors. 

Wherefore  appellant  prays  for  reversal  of  the  judg- 
ment, with  instructions  to  the  trial  court  to  acquit  said 
defendant. 

Respectfully  submitted, 

Daly  B.  Robnett, 
Benjamin  F.  Kosdon, 

Attorneys  for  Appellant. 


APPENDIX. 

Specification  of  Error  No.  1. 
The  trial  court  erred  in  denying  appellant's  written 
motion  to  dismiss  the  indictment,  filed  February  3,  1947, 
based  upon  the  ground  that  the  Count  I  did  not  state  a 
public  oiTense;  did  not  show  any  tax  was  due  or  unpaid; 
did  not  show  what  portion,  if  any,  was  unpaid;  did  not 
show  the  gross  income;  did  not  show  how  the  filing  of  a 
victory  tax  return  could  defeat  or  evade  the  tax  for 
1944;  did  not  show  the  basis  for  the  alleged  income  claimed 
by  the  plaintiff  nor  what  portion  of  the  alleged  income 
tax  was  victory  tax,  what  portion  was  normal  tax,  what 
portion  was  surtax;  nor  who  were  "proper  officers  of  the 
United  States"  from  whom  it  was  alleged  information 
was  concealed  nor  how  defendant  could  be  guilty  of 
any  offense  by  concealing  or  attempting  to  conceal  "the 
sources"  of  income;  that  two  separate  offenses  were  set 
forth  and  not  separately  stated,  a  felony  for  attempting 
to  defeat  or  evade  under  (b)  of  Section  145,  I.  R.  C. 
joined  with  a  misdemeanor  under  (a)  of  Section  145,  I. 
R.  C.  [R.  Vol.  I,  pp.  24-41,  74-76;  Vol.  IV,  pp.  1627, 
1637]. 

Specification  of  Error  No.  2. 

The  Court  erred  in  not  granting  the  motion  of  appel- 
lant for  a  bill  of  particulars,  which  motion  was  filed 
February  3,  1947,  and  denied  March  12,  1947,  and  de- 
manded a  bill  of  particulars  as  to  the  facts  and  figures 
showing  the  basis  of  the  $36,982.52  alleged  as  net  income 
and  an  itemization  of  the  items,  sums  and  figures  used  by 
plaintiff  in  determining  said  net  income  for  the  calendar 
year  1944  and  a  statement  of  the  funds  from  which  de- 
rived and  the  several  amounts  and  various  items   form- 
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ing  the  same  and  what  portion  of  said  sum  was  the  in- 
come from  the  calculation  of  the  normal  tax,  what  portion 
for  surtax  and  what  portion  for  victory  tax;  facts  and 
figures  showing  the  basis,  figures,  credits  and  deductions 
in  determining  the  alleged  tax  of  $18,143.12,  and  show- 
ing what  portion  thereof  was  normal  tax,  what  portion 
was  surtax,  what  portion  was  victory  tax  and  showing 
the  dates  and  amounts  of  credits  for  payments  on  account 
thereof  [R.  Vol.  I,  pp.  57-60,  74-76;  \^ol.  IV,  pp.  1627, 
1638]. 

Specification  of  Error  No.  3. 

The  Court  erred  in  denying  appellant's  motion  for  a 
continuance  and  for  a  further  bill  of  particulars  on  May 
21,  1947,  based  upon  the  grounds  enumerated  in  the  orig- 
inal motion  for  a  bill  of  particulars  and  upon  the  ground 
that  neither  the  indictment  nor  the  bill  of  particulars 
which  had  been  furnished  disclosed  the  basis  of  the  figures 
or  items  which  the  Government  claims  were  omitted  from 
the  income,  nor  from  whence  they  were  obtained,  and  the 
defendant,  by  reason  thereof,  was  unable  to  proceed  and 
prepare  for  defense  and  was  therefore  not  ready  for 
trial  and  would  be  taken  by  surprise  until  such  bill  of 
particulars  was  supplied  [R.  Vol.  I,  pp.  238,  239,  240, 
242]. 

Specification  of  Error  No.  23. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  pertaining  to  Exhibit  X  and 
in  the  following  rulings  to  the  following  questions : 

"Q.  In  your  examination  of  the  books  and  rec- 
ords of  the  Acme  Meat  Company,  did  they  show  as  to 
what  that  check  was  used  for? 
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Mr.  Robnett:  I  object  to  that  on  the  ground  that 
the  books  would  be  the  best  evidence,  and  it  is  in- 
competent, irrelevant  and  immaterial,  calling  for  a 
conclusion  of  the  witness,  and  nothing  to  show  that 
it  even  went  to  the  Acme  Meat  Company  or  that 
they  had  anything  to  do  with  it. 

The  Court:     Let  me  see  the  exhibit. 

(The  document  referred  to  was  passed  to  the 
court.) 

The  Court:     Your  question  is  what? 

(The  question  referred  to  was  read  by  the  reporter, 
as  follows: 

'Q.  In  your  examination  of  the  books  and  rec- 
ords of  the  Acme  Meat  Company,  did  they  show  as 
to  what  that  check  was  used  for?') 

The  Court:  The  objection  is  not  timely,  counsel. 
You  cross-examined  the  witness  at  length  upon  the 
records,  books,  documents  and  data  of  the  Acme 
Meat  Company  and  counsel  now  by  that  examination 
I  think  you  have  waived  any  right  to  the  objection 
which  you  have  made.     The  objection  is  overruled. 

The  Witness :     The  answer  is  no. 

Q.  (By  Mr.  Strong)  :  Now  showing  you  de- 
fendant's Exhibit  V^,  which  is  a  check  dated  January 
8,  1943,  in  the  sum  of  $5000,  paid  to  the  order  of 
Sam  Ormont,  signed  Sam  Ormont — it  is  an  Acme 
Meat  Company  check — do  you  know  whether  this 
check  was  used  to  pay  for  any  of  the  bonds  purchased 
by  the  defendant  Sam  Ormont?  A.  I  do  not  know 
that  it  was;  no,  sir. 

O.  And  again  as  to  the  books  and  records  of  the 
Acme  Meat  Company  which  you  examined,  did  they 
show  what  that  check  was  used  for?  A.  No,  sir. 
It  just  indicates  that  it  was  money  drawn  by  S.  Or- 
mont. 


Q.  And  showing  you  this  document,  which  is  De- 
fendant's Exhibit  O,  a  check  dated  5/11/1942,  issued 
by  the  Acme  Meat  Company  for  $206.11,  signed  by 
Sam  Ormont,  paid  to  Sam  Ormont,  do  you  know 
whether  this  check  was  used  to  pay  for  any  bonds 
purchased  by  the  defendant  Sam  Ormont  during  or 
at  about  that  period?     A.     No,  sir;  I  do  not. 

Q.  As  to  the  books  of  the  Acme  Meat  Company, 
do  they  show  that  it  was  used  in  that  way?  A.  No, 
sir. 

Mr.  Robnett:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:  As  to  his  examination  of  them,  you 
mean? 

Mr.  Strong:     As  to  his  examination  of  them. 

Mr.  Robnett :  It  is  a  conclusion  of  the  witness  and 
the  books  would  be  the  best  evidence.  I  never  asked 
him,  only  from  his  notes  as  to  what  his  notes  showed 
as  to  certain  things,  your  Honor.  I  don't  believe  it  is 
proper  for  him  to  ask  what  the  books  show. 

The  Court:  Counsel  amended  his  question  to  say 
what  his  examination  of  the  books  showed. 

Mr.  Strong:     That  is  what  I  meant  all  the  time. 

The  Court:     That  is  what  you  meant  all  the  time? 

Mr.  Strong:     Yes. 

The  Court:     Whether  or  not  he  found  them? 

Mr.  Strong:     Yes,  he  of  his  own  knowledge. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Strong)  :  Do  we  have  an  answer? 
A.     No,  sir. 

The  Court:     The  motion  to  strike  will  be  denied. 

O.  (By  Mr.  Strong) :  Now  I  show  you  Gov- 
ernment's Exhibit  S,  which  is  a  check  of  the  Acme 
Meat   Company   dated   4/26,    1943,    in   the    sum   of 
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$1332.27,  payable  to  the  order  of  S.  Ormont,  signed 
Acme  Meat  Company  by  Sam  Ormont,  and  I  ask 
you  whether  of  your  own  knowledge  you  know 
whether  this  check  was  used  to  purchase  any  bonds 
by  Sam  Ormont  or  in  the  name  of  Sam  Ormont?  A. 
No,  sir;  I  do  not. 

Mr.  Robnett:     Same  objection. 

The  Court:     Same  ruling. 

Q.  (By  Mr.  Strong)  :  Here  is  another  check, 
Defendant's  Exhibit  AA,  paid  to  Sam  Ormont;  and 
attached  to  it  is  a  check  dated  1/29/43,  $100  paid 
to  S.  Ormont,  signed  Acme  Meat  Company  by  Sam 
Ormont.  Do  you  know  whether  or  not  those  checks 
were  used  to  purchase  any  bonds  in  the  name  of  Sam 
Ormont?     A.    No,  sir;  I  do  not  know. 

Q.  And  so  far  as  your  knowledge  of  the  books 
and  records  of  the  Acme  Meat  Company,  do  they 
show  that  that  was  used  for  that  purpose?  A.  No, 
sir;  they  do  not."  [R.  Vol.  Ill,  pp.  975-978;  Vol. 
IV,  pp.  1627,  1638.] 

Specification  of  Error  No.  25. 

The  Court  erred  in  denying  appellant's  motion  to  strike 
the  answer  of  witness  Phoebus  to  the  question  regarding 
the  conversation  of  May  24,  1945,  with  Mr.  Ormont, 
Mr.  Bircher,  Mr.  Schlick  and  the  witness,  who  was 
a  Deputy  Collector,  which  motion  and  question  are  here- 
inafter set  forth: 

"Q.  Was  anything  said  on  that  occasion  to  Mr. 
Ormont  regarding  his  rights  to  testify  or  not  to 
testify?     A.     Yes,  sir. 

■Q.     By  whom?     A.     By  Mr.  Bircher. 

Q.     Do  you  recall  what  was  said?     A.     Yes,  sir. 


Q.  Will  you  state  what  was  said?  A.  Mr.  Bir- 
cher  first  asked  him  if  he  wanted  to  have  an  attorney 
present. 

******** 

The  Witness:  I  see.  That  was  the  first  occasion 
when  these  announcements  were  made  to  Mr.  Ormont. 

He  was  also  told  that  he  didn't  have  to  answer 
any  of  the  questions  that  he  didn't  want  to,  that  he 
was  not  required  to  answer  them,  and  in  connection 
with  another  matter  he  was  told  that  anything  which 
he  said  might  come  out  later  in  open  court  in  some 
subsequent    Government    proceedings. 

This  is  my  best  recollection  of  it,  or  the  reply  to 
your  question. 

The  Court:  Now  in  response  to  the  first  question 
that  he  was  not  entitled  to  an  attorney,  what  did  Mr. 
Ormont  say? 

The  Witness:  Mr.  Ormont  said  he  didn't  think 
he  needed  an  attorney  to  tell  the  truth,  that  the  thing 
had  been  bothering  him,  worrying  him,  and  he  want- 
ed to  get  it  ofif  his  mind  so  that  he  could  go  around 
and  look  people  in  the  face  again.  And  he  repeated 
that  he  didn't  think  he  needed  an  attorney  to  tell  the 
truth. 

Mr.  Robnett:  If  the  Court  please,  move  to  strike 
out  that  answer  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial.  That  portion  of  it  where 
he  said  he  didn't  think  he  needed  an  attorney  to  tell 
the  truth  might  be  responsive,  but  all  the  rest  of  it 
I  don't  think  is  in  answer  to  that  question.  I  think 
it  is  incompetent.  It  is  improper  to  go  into  it  at  this 
time.     There  was  no  such  warning  that  I  think  the 
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law  contemplates  of  his  rights  in  this  matter.  And 
as  to  the  fact  that  they  might  use  it  at  the  time  against 
him,  he  said  that  Mr.  Bircher  said  in  connection  with 
some  other  matter,  some  matter.  He  didn't  tell  him 
as  to  this  particular  one,  if  I  understand  his  answer. 
I  don't  know  what  the  other  matter  was,  but  that  is 
the  way  I  got  the  answer  to  the  original  question." 

(There  is  some  discussion  between  Court  and  counsel 
and  counsel  asked  that  the  prior  statement  as  to  the  warn- 
ing be  reread  and  it  was.) 

"Mr.  Robnett:  Do  you  see  what  I  mean,  your 
Honor  ? 

The  Court:     Yes,  I  do. 

That  is  all  that  was  said  to  him  concerning  his 
rights  ? 

The  Witness :  I  think,  your  Honor,  before  we 
launched  into  a  discussion  of  Mr.  Ormont's  income 
tax  liability,  Mr.  Bircher  said,  'All  right,  then,  we 
will  go  on  and  ask  you  questions  and  if  you  don't 
want  to  answer  any  of  them  just  don't  answer  it, 
just  say  so  and  we  will  go  on  to  the  next  question.' 

The  Court:     That  is  all? 

The  Witness:     Yes,  sir. 

Mr.  Robnett:  Now  I  urge  the  force  of  my  ob- 
jection, your  Honor,  that  he  wasn't  warned  that  any- 
thing would  be  used  against  him.  He  is  entitled  to 
be  warned  as  to  that.  Merely  telling  a  man  that  he 
doesn't  have  to  answer  is  one  thing,  and  if  you  tell 
him  if  he  does  answer  it  will  be  used  against  him  is 
another  thing. 

The  Court:  Well,  I  think  probably  it  is  sufficient. 
It  is  awfully  thin  though. 


Q.  (By  Mr.  Strong) :  Will  you  state  what  was 
said  to  Mr.  Ormont  and  what  Mr.  Ormont  said  in 
reply  in  connection  with  his  income  for  the  year  1944 
on  the  occasion  to  which  you  have  just  referred? 

Mr.  Robnett:  And  may  it  be  understood  that  the 
objection  that  I  have  made,  that  I  have  a  running 
objection  to  all  of  this  too  on  the  grounds  that  I 
have  stated? 

The  Court:  Yes,  and  it  will  be  deemed  that  on 
behalf  of  the  defendant  Ormont  the  objection  shall 
have  been  made  to  each  and  every  question  concern- 
ing the  conversation  without  repeating  it."  [R.  Vol. 
Ill,  pp.   1029-1034;  Vol.  IV,  pp.   1627,   1638.] 

The  substance  of  the  witness'  testimony  was  that  in 
response  to  a  question  from  Mr.  Bircher,  Mr.  Ormont 
stated  he  was  sole  proprietor  of  the  Acme  Meat  Com- 
pany to  May  1,  1944,  at  which  time  he  became  associated 
with  Mr.  HimMelfarb.  They  had  an  oral  agreement  to 
share  the  legitimate  profits,  the  first  $24,000.00  of  net 
profits  to  be  shared  equally,  all  amounts  over  legitimate 
net  profit  to  go  to  Ormont;  in  addition,  they  had  an 
agreement  to  share  fifty-fifty  the  collections  of  over- 
charges from  the  operations  of  the  Acme  Meat  Com- 
pany. This  agreement  started  May  1,  1944,  and  was  dis- 
continued May  18,  1945 ;  that  for  those  years  their  profit 
had  been  about  $35,000.00  apiece.  That  Mr.  Ormont 
pulled  out  a  little  memo  pad  or  book  in  which  was  writ- 
ten figures,  showing  that  between  May  1,  1944,  until 
January  5,  1945,  the  amount  was,  roughly,  $12,000.00, 
and  from  January  6,  1945,  to  April  30,  1945,  the  balance 
was  the  remaining  of  the  $35,000.00;  that  Mr.  Bircher 
copied  said  page  from  said  book  (Exhibit  53)  and  the 
witness  said  there  was  no  way   for  them  to  verify  the 
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amounts,  that  no  record  had  been  kept,  except  writing  the 
accumulated  amounts  to  a  given  date  and  then  throw 
away  the  old  paper  and  retain  only  the  current  one;  that 
the  prices  charged  people  fluctuated,  there  was  no  uniform 
charge  per  pound  made  for  these  overcharges,  and  that 
sometimes  no  charges  were  made  to  a  customer  [R.  Vol. 
Ill,  pp.  1035-1039]. 

Specification   of   Error   No.   29. 

The  Court  erred  in  overruling  the  following  objection 
to  any  and  all  testimony  offered  by  witness  William  S. 
Malin,  who  was  an  accountant  employed  by  Mr.  Mir- 
MAN,  who  was  then  attorney  for  Mr.  Ormont  and  Mr. 
Himmelfarb: 

"Q.  Did  you  at  any  time  during  the  month  of 
May   1945   meet  with   the  defendant   Sam   Ormont? 

Mr.  Robnett:  As  to  which,  your  Honor,  I  wish 
to  interpose  an  objection,  and  the  objection  requires 
possibly  a  little  evidence  to  sustain  it.  It  is  an  ob- 
jection on  the  ground  that  any  facts  or  evidence  this 
witness  might  testify  to  are  privileged.  I  would  like 
to  have  the  privilege  of  asking  a  few  questions  of 
the  witness  before  this  question  is  ruled  upon."  [R. 
Vol.  Ill,  p.  1091;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error   No.   30. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  asked  of  William  S.  Malin: 
''Q.      (By  Mr.   Strong):     Was  there  any  discus- 
sion at  that  time  with  Ormont  as  to  his  income? 

Mr.  Robnett:  I  object  to  that,  if  the  Court  please, 
as  privileged,  incompetent,  irrelevant  and  immaterial; 
because  the  other  defendant  was  present  would  not 
change  the  rule,  T  don't  believe,  as  to  privilege."  [R. 
Vol.  Ill,  p.  1099;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of   Error   No.   31. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  projected  to  William  S. 
Malin  : 

"Q.  What  did  you  list  on  Government's  Exhibit 
42   for   identification?     A.     I   listed — 

Mr.  Robnett:  I  object  to  this  as  incompetent,  ir- 
relevant and  immaterial,  that  the  bonds  and  the  con- 
tents of  the  box  would  be  the  best  evidence,  and  it 
is  a  conclusion  of  the  witness  as  to  what  is  listed. 
Also  it  is  privileged." 

The  witness  testified  that  Exhibit  42  was  a  list  of  the 
bonds  in  that  safe  deposit  box. 

(Note:  Phoebus  had  previously  testified  that 
the  box  was  in  the  names  of  two  persons  [R.  Vol. 
Ill,  p.  1082]  and  Eustice  had  testified  that  the  list 
showed  that  the  bonds  were  in  the  names  of  two  per- 
sons [R.  Vol.  II,  p.  727].)  [R.  Vol.  Ill,  p.  1105; 
Vol.  IV,  pp.   1627,  1638.] 

Specification  of   Error   No.   32. 

The  Court  erred  in  admitting  Government's  Exhibit 
42  in  evidence  and  overruling  the  following  objection 
thereto : 

"Mr.  Strong:  I  offer  Government's  Exhibit  42 
for  identification  in  evidence. 

Mr.  Robnett:  To  which  I  object,  if  the  Court 
please,  on  the  ground  it  is  incompetent,  irrelevant 
and  immaterial,  not  the  best  evidence,  no  proper 
foundation  has  been  laid.  The  contents  of  the  bonds 
themselves  would  be  the  best  evidence.  And  this  ex- 
hibit shows  on  its  face  that  there  are  other  people 
interested  in  those  bonds  that  are  listed  there  on  that 
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exhibit  and  there  is  no  evidence  in  this  case  to  show 
that  they  were  all  or  any  of  them  were  Mr.  Ormont's 
bonds." 

Said  Exhibit  was  a  list  of  bonds  in  the  names  of  Sarah 
Goldberg,  Mrs.  Sue  Kosdon,  Dora  Goldberg  and  Sam 
Ormont  [R.  Vol.  Ill,  pp.  1105-1106;  Vol.  IV,  pp.  1627, 
1638]. 

Specification   of   Error   No.   33. 

The  Court  erred  in  overruling  the  following  objection 
to  the  admission  in  evidence  of  Government's  Exhibit  51 : 

"Mr.  Robnett:  Your  Honor,  do  I  understand 
there  are  two  exhibits  offered,  50  and  51? 

The    Court :     Yes. 

Mr.  Robnett:  As  to  50,  I  object  upon  the  ground 
that  it  is  hearsay  as  to  Mr.  Ormont;  incompetent, 
irrelevant  and  immaterial;  a  privileged  communica- 
tion; and  as  to  51,  that  that  is  a  privileged  communi- 
cation, and  we  claim  the  privilege.  And  it  is  in- 
competent, irrelevant  and  immaterial,  and  further 
that  as  to  51,  pages  1  and  2  are  especially  privileged, 
and  probably  the  last  page.  These  three  pages  are 
privileged  as  to  Mr.  Ormont,  and  I  want  to  make  a 
separate  objection  upon  the  ground  of  privilege  as  to 
each  part  of  that  exhibit  on  pages  1,  2,  3  and  4. 

Mr.  Strong:  Yes.  I  would  like  to  have  these 
marked   50-A,    B,    C,   and   D. 

The  Court:     Very  well. 

******** 

Mr.  Strong:  May  I  have  the  same  thing  done 
with  51,  to  make  it  51-A,  B,  C,  and  D? 

The  Court:     So  ordered. 
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Mr.  Katz :  May  it  please  the  Court,  in  order  that 
the  objections  heretofore  interposed  to  the  questions 
with  respect  to  Exhibit  50  for  identification,  I  would 
like  to  interpose  them  to  50-A,  B,  C  and  D  as  now 
constituted. 

Mr.  Robnett:  The  same  would  be  true  of  our  ob- 
jections,  your   Honor. 

The  Court:  It  will  be  so  understood.  The  ob- 
jections are  overruled."  [R.  Vol.  Ill,  pp.  1109,  1110, 
1111,  1112;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of   Error   No.   34. 

The  Court  erred  in  overruling  the  objections  to  and 
admitting  in  evidence  Exhibits  51-A  and  51-B  and  in 
denying  motions  to  strike  same,  as  follows: 

"Mr.  Robnett:  As  to  51-A  and  51-B,  I  object  on 
the  ground  that  they  are  confidential  communications 
and  are  within  the  rule  prohibiting  their  use  because 
this  witness  was  an  agent  for  the  attorney  of  Mr. 
Ormont  at  the  time,  and  that  in  addition  thereto  they 
are  subsequent  to  all  charges  in  the  indictment  and 
do  not  tend  to  prove  or  disprove  anything  in  the  is- 
sues in  the  indictment,  the  indictment  in  this  case 
being  for  the  year  1944  and  the  years  prior.  These 
are  taken  long  after  in   1945. 

5|c  :)t  ^  ^  H=  H^  ^'j): 

Mr.  Katz:  I  now  move  to  strike  Exhibit  50  on 
the  ground  that  there  is  no  foundation  laid  for  its 
admission,  as  well  as  on  the  grounds  previously 
stated. 

Mr.  Robnett:  I  join  in  the  objection  and  also 
make  the  same  objection  to  51-A  and  51-B. 

The  Court:  Overruled."  [R.  Vol.  Ill,  pp.  1114, 
1116,  1117;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of   Error   No.   35. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question: 

"Mr.  Katz:  If  the  Court  please,  with  respect  to 
50-A  and  50-B,  I  interpose  the  objection  that  there 
is  no  foundation  laid,  incompetent,  irrelevant  and 
immaterial,  that  the  matters  set  forth  therein  are 
embraced  within  the  privilege  communication  rule, 
and  not  within  the  issues  of  the  case,  and  no  corpus 
delicti  has  yet  been  established,  also  subsequent  in 
time  to  the  offense  included  within  the  indictment  as 
against  the  defendant  Himmelfarb. 

O.  When  were  those  statements  prepared,  51 -A 
and  51-B  and  50-A  and  50-B? 

Mr.  Robnett:  I  object  to  that  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

Mr.  Katz:  Same  objection  heretofore  made,  if 
the  Court  please,  if  I  may  make  it  that  way  without 
restating  it."  [R.  Vol.  Ill,  pp.  1113,  1115;  Vol. 
IV,  pp.  1627,  1638.] 

Specification  of  Error   No.   36. 

The  Court  erred  in  admitting  in  evidence  Exhibit  51-C 
and  overruled  the  following  objection: 

"Q.  (By  Mr.  Strong):  I  now  show  you  Gov- 
ernment's Exhibit  51-C  for  identification  and  ask 
you  if  you  ever  sent  that  to  Mr.  Bircher,  ever  mailed 
it  to  him." 

This  question  has  been  previously  asked  and  objected  to 
and  assigned  herein  as  Error  No.  36,  to  which  objection 
reference  is  hereby  made  [R.  Vol.  Ill,  p.  1117;  Vol.  IV, 
pp.  1627,  1638]. 
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Specification  of   Error   No.   37. 

The  Court  erred  in  admitting  in  evidence  Exhibit  51-C 
and  overruHng  the  following  objection: 

"Mr.  Robnett:  I  want  to  make  a  further  objec- 
tion on  behalf  of  Mr.  Ormont  as  to  51-C  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  this  is  a  privileged  communication  which 
the  witness  received  from  Mr.  Ormont  through  Mr. 
Ormont's  attorney,  and  it  is  therefore  a  privilege." 
[R.  Vol.  Ill,  p.  1119;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of   Error   No.   38. 

The  Court  erred  in  overruling  the  following  objection 
to  the  following  question  and  in  denying  the  motion  to 
strike  the  answer: 

"Q.  (By  Mr.  Strong) :  Showing  you  Govern- 
ment's Exhibit  51- A,  which  is  the  statement  signed 
by  Sam  Ormont,  where  did  you  get  the  information 
which  is  contained  on  that  document? 

Mr.  Robnett:  I  object,  if  the  Court  please,  upon 
the  ground  that  it  is  incompetent  and  immaterial  and 
also  privileged,  where  he  got  the  information;  and 
the  exhibit  speaks  for  itself. 

Mr.  Robnett:  I  move  to  strike  the  answer,  if  the 
Court  please,  and  also  to  strike  the  exhibit  itself, 
51-A,  upon  the  ground  that  it  is  now  shown  that 
all  of  this  information  was  obtained  by  this  gentle- 
man while  he  was  employed  by  the  attorney  for  Mr. 
Ormont,  and  as  agent  for  that  attorney,  and  it  is, 
therefore,  privileged,  and  was  privileged,  and  it  is 
improper  to  admit  it  at  this  time."  [R.  Vol.  Ill,  p. 
1119,  1120,  1121;  Vol.  IV,  pp.  1627,  1638.] 
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Specification  of  Error   No.   39. 

The  Court  erred  in  denying  the  following  motion  to 
strike  the  answer  of  the  witness  and  the  following  ob- 
jections to  the  following  questions: 

"Q-  (By  Mr.  Strong):  Where  did  you  get  the 
information  which  is  inserted  here:  Miscellaneous 
Enterprises.  Where  did  you  get  that  information? 
A.     From  the  attorney,  Mr.   Mirman. 

Mr.  Robnett:  I  move  to  strike  the  answer,  if 
the  Court  please,  upon  the  ground  that  it  is  not  bind- 
ing upon  this  defendant,  and  would  be  hearsay. 

The   Court:     Overruled.     Motion  denied. 

Mr.  Katz:  If  the  Court  please,  I  interpose  the 
objection,  and  move  to  strike  upon  the  ground  that 
it  is  a  privileged  communication.  The  signing  of  a 
document  disclosing  the  information  contained  there- 
in, does  not  waive  the  privilege  of  the  source  from 
which  the  information  was  obtained. 

Mr.  Robnett:     I  would  like  to  join  in  that. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Strong):  I  show  you  this  item 
here  on  the  front  page,  item  12  on  the  return  says, 
'other  income,  state  nature  of  income,'  and  then  the 
words,  'miscellaneous  income,  $71,388.84.'  Where 
did  you  get  that  information? 

Mr.  Robnett :  Object  to  that  as  having  been  asked 
and  answered. 

Mr.  Strong:  No,  that  wasn't  the  same  question, 
your  Honor. 

Mr.  Robnett:  He  asked  him  about  the  item  under 
miscellaneous  income. 

Mr.  Strong:  No,  I  asked  about  miscellaneous  en- 
terprises, which  is  another  line  on  top. 
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Mr.  Robnett:  Same  objection  to  this  question  as 
interposed  to  the  other."  [R.  Vol.  Ill,  pp.  1126- 
1127;  Vol.  IV,  pp.  1627,  1638.] 

Specification  of  Error  No.   40. 

The  Court  erred  in  overruling  the  following  objections 
to  the  following  questions: 

''•Q-  (%  Ml"-  Strong) :  Mr.  Witness,  as  to  these 
sums  that  are  shown  here  of  50  per  cent,  $35,694.42 
to  Sam  Ormont,  50  per  cent  for  $35,694.42  to  Phillip 
Himmelfarb,  did  you  see  any  records  with  reference 
to  those  sums? 

Mr.  Robnett:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  also  that  it  is  privileged. 

The  Court:  The  question  calls  for  a  yes  or  no 
answer,  and  in  view  of  that  the  objection  is  over- 
ruled. 

The  Witness :     Well,  yes. 

Q.  (By  Mr.  Strong) :  Did  you  see  regular  books 
and  records?     A.     No,  sir. 

Mr.  Robnett:  Object  to  that  as  asking  for  an 
opinion  of  the  witness. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Strong):  What  did  you  see?  A. 
A  slip  of  paper  on  which  was  written — 

Mr.  Robnett :  I  object  to  that,  if  the  Court  please, 
on  the  ground  that  it  is  privileged  and  incompetent, 
irrelevant  and  immaterial,  also  leading  and  suggestive. 

The  Court:  There  is  no  foundation  laid  as  to 
when  he  saw  it,  who  was  present,  and  so  forth. 

Q.     (By  Mr.  Strong):     When  did  you  see  it? 

Mr.   Robnett:     I   object  to  that. 

The  Court:     He  said  he  saw  a  piece  of  paper. 

Mr.  Robnett:  I  know.  I  object  to  this  question 
as  immaterial."  [R.  Vol.  Ill,  pp.  1130-1131;  Vol 
IV,  pp.   1627,  1638.] 
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Specification  of  Error  No.  43. 

The  Court  erred  in  permitting-  witness  Bircher  to  tes- 
tify concerning  Exhibit  42  and  concerning  the  safe  de- 
posit box  and  the  making  of  a  list  of  the  contents  thereof 
and  as  to  the  statements  of  Mr.  Ormont  on  May  25, 
1945,  being  the  same  incident  testified  to  by  Mr.  Malin 
over  objection  and  which  is  hereinbefore  assigned  as  Er- 
ror No.  31,  wherein  the  objection  is  set  out  and  to  which 
reference  is  hereby  made. 

The  substance  of  the  witness'  testimony  was  that  Mr. 
Ormont  opened  the  safe  deposit  box  and  the  witness 
asked  Mr.  Malin  to  take  out  his  work  papers  and  copy  in 
their  presence  so  that  they  could  watch  him  as  each  docu- 
ment was  taken  out  of  the  box  by  either  Mr.  Ormont  or 
by  the  witness  and  that  Mr.  Malin  made  a  Hst  as  the 
bonds  were  taken  out.  Mr.  Ormont  stated  he  had  pur- 
chased most  of  the  bonds,  although  they  were  recorded 
in  his  name  jointly  with  the  name  of  his  mother,  Mrs. 
Dora  Goldberg.  He  had  purchased  them  mainly  from 
funds  from  extra  charges  he  had  collected  on  the  side 
which  were  not  recorded  in  the  books.  Some  of  them  he 
had  purchased  in  earlier  years  with  some  of  his  savings. 
He  noticed  that  one  of  the  bonds  was  recorded  in  his 
name  alone  and  not  in  the  name  of  his  mother  and  he 
jointly,  and  he  asked  whether  it  was  possible  for  him  to 
get  it  corrected  so  that  it  could  be  in  their  names  jointly; 
although  it  was  his  funds,  he  wanted  it  in  the  two  names. 
Said  that  Mr.  Ormont  came  over  to  the  witness  and 
apologized  repeatedly.  This  answer  was  struck  out  on 
motion  and  the  witness  was  told  by  Mr.  Strong  not  to  go 
into  the  apology  at  all,  but  notwithstanding  that  he  again 
stated  that  Mr.  Ormont  said  he  wished  to  apologize  for 
his  actions  the  day  before  in  having  taken  the  affidavit 
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from  me  forcefully  and  doing"  away  with  it,  and  asked 
what  could  he  done  to  straighten  out  the  situation.  The 
witness  told  him  the  things  to  do  was  to  produce  the  affi- 
davit and  defendant  said  he  couldn't.  The  defendant 
told  him,  "Mr.  Bircher,  as  proof  of  my  patriotism.  I  want 
you  to  know  that  all  this  extra  money  I  got  on  the  side 
I  put  in  war  bonds." 

The  Court  also  erred  in  denying  the  motion  to  strike 
said  testimony  where  Mr.  Robnett  called  the  Court's 
attention  to  the  transcript  of  the  record  and  quoted  cer- 
tain testimony  of  Mr.  Bircher  with  regard  to  what  he 
told  the  defendant  regarding  the  affidavit,  and  then  made 
the  following  motion: 

'T  now,  at  this  time,  move  to  strike  all  of  the 
testimony  of  the  witness  Bircher,  as  to  conversa- 
tions and  transactions  that  happened  after  that  in- 
cident he  just  testified  to,  on  the  ground  that  there- 
after anything  that  the  defendant  said  or  did  was  of 
necessity,  said  and  done  under  threat,  and  not  volun- 
tary, because  here  he  was  under  a  threat,  that  he  had 
better  not  do  this,  he  was  destroying  Government 
property;  it  was  very  serious,  and  that  they  would 
go  into  that  matter  further  at  a  later  date.  And  I 
think  it  is  a  sufficient  showing  to  show  that  the  de- 
fendant thereafter  would  be  under  fear  as  to  any- 
thing he  might  say  or  do.     *     *     * 

"That  is  my  motion,  to  strike  all  of  that  evidence 
that  follows  that,  the  conversation,  and  all  things 
that  happened  with  regard  to  his  showing  them  the 
bonds,  letting  them  take  a  list  of  the  bonds,  and  also 
as  to  any  furnishing  of  books  or  records  thereafter, 
on  the  ground  that  that  was  and  still  is  a  threat." 
[R.  Vol.  Ill,  pp.  1156-1158.] 
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Specification  of  Error  No.  14. 

The  prosecuting  attorney  was  guilty  of  misconduct 
during  the  examination  of  witness  Ernest  Link,  in  re- 
peatedly eliciting  from  said  witness  prejudicial  state- 
ments, after  motions  to  strike  had  been  made  and  granted, 
which  statements  were  to  the  effect  that  appellant  was 
doing  a  shady  business  and  for  that  reason  the  witness 
did  not  want  to  continue  to  work  for  him;  and  the  Court 
was  guilty  of  misconduct  in  failing  to  promptly  grant  the 
motions  to  strike  and  in  failing  to  instruct  the  prosecuting 
attorney  to  desist  from  further  pursuing  said  questions 
and  discussion  between  the  Court  and  prosecuting  attor- 
ney [R.  Vol.  I,  pp.  441-446]. 

Specification  of  Error  No.  15. 

The  prosecuting  attorney  was  guilty  of  misconduct  in 
the  redict  examination  of  Government  witness  Ernest 
Link,  wherein  the  witness  had  made  an  explanation  of 
certain  checks  in  payment  of  differences  on  the  purchase 
of  cattle  and  changes  which  the  witness  had  made  and  on 
the  records  and  which  the  defendant  had  made  on  the 
original  bills,  so  as  to  avoid  the  loss  of  the  subsidy  pay- 
ments, and  motion  was  immediately  made  to  strike  the 
answer  and  thereupon  the  following  transpired: 

"Mr.  Strong:     It  proves  that  the  records  are  false. 

The    Court:     Government    counsel's    statement    to 
the  jury  will  be  disregarded  by  the  jury. 

Mr.  Strong:     I  was  not  talking  to  the  jury. 

The  Court:     You  are  speaking  in  the  presence  of 
the  jury,  counsel."    [R.  Vol.  II,  p.  504.] 
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Specification  of  Error  No.  53. 

The  U.  S.  Deputy  District  Attorney  was  guilty  of 
misconduct  in  his  closing  argument  to  -he  jury,  in  the 
following  particulars: 

"*  *  *  And  you  will  remember  the  cross-ex- 
amination, three  or  four  days  of  it,  testing  every 
iota  of  statement  that  was  made  by  Mr.  Eustice, 
testing  him  right  and  left,  trying  Mr.  Eustice,  did 
he  remember  or  didn't  he  remember,  where  did  he 
get  it,  where  didn't  he  get  it,  asking  hypothetical 
questions,  if  this  was  the  fact — nothing  in  the  record 
to  show  that  it  is  the  fact — but  if  such-and-such  is 
the  fact  then  you  subtracted  that  from  this,  and  you 
added  this  to  that,  what  would  you  have?  *  *  * 
There  is  nothing  to  show  that  they  did  exist,  nothing 
to  show  that  any  of  these  supposition  questions  are 
based  upon  anything  than  what  they  purport  to  be, 
if  and  assume. 

"*  *  *  That  is  all  on  suppositions,  on  assump- 
tions— nothing  in  the  record  to  show  that  it  hap- 
pened. 

"You  will  remember  that  after  all  that  questioning 
and  all  of  these  checks  that  we  used  to  ask  him,  what 
about  this  check,  what  about  that  check,  did  you  sub- 
tract this  one  and  did  you  add  this  one,  if  you  did 
that  what  would  you  have?  You  will  remember  I 
took  all  those  checks  and  I  took  each  one  and  I  said 
to  Mr.  Eustice,  I  said,  'Now  take  this  check,  did 
you  include  that  amount  in  the  sum  which  you  say  is 
unreported  income?'  He  said,  'No,  sir.'  (Italics  sup- 
plied.   [R.  Vol.  IV,  pp.  1456-1457.] 

"And  we  went  down  the  line,  and  my  recollection 
is  that  there  wasn't  a  single  check  upon  which  he 
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had  been  cross-examined  or  questioned,  not  a  single 
check,  that  he  included  as  part  of  the  unreported  in- 
come. 

"Well,  if  those  checks  aren't  included  as  part  of 
the  unreported  income,  what  have  they  to  do  with  this 
case?  You  might  just  as  well  bring  in  my  checks  too 
and  ask  him  if  he  deducted  those  sums  what  would 
he  have.  It  has  nothing  to  do  zvith  this  case,  abso- 
lutely nothing. 

"Every  single  check — and  you  can  examine  these 
checks — some  $6000  in  this  sum,  piles  of  them,  all 
marked  by  the  defendant  and  all  put  before  Mr.  Eus- 
tice  and  cross-examined,  if  and  maybe  and  assume, 
hut  not  a  single  one  of  those  checks  was  taken  as 
part  of  the  unreported  income.  And  if  that  is  true 
then  there  is  nothing  to  worry  about  those  checks, 
no  reason  to  deduct  those  checks  from  the  unreported 
income.  He  didn't  take  them  in.  They  had  nothing 
to  do  zvith  the  figure  which  he  says  is  shown  to  have 
been  the  additional  sum  of  money  which  was  fur- 
nished by  Mr.  Ormont  and  zvhich  was  not  reported. 

"And  then  we  had  this  business  of  cross-examina- 
tion of  applications  for  war  savings  bonds.  Any 
connection  between  the  applications  that  were  put  up 
by  defense  counsel  concerning  which  he  questioned 
Mr.  Eustice  and  any  of  the  particular  bonds  that 
Mr.  Eustice  took  in  as  income  bought  with  unre- 
ported income?  No  connection  shown,  just  an  appli- 
cation.    *     *     * 

"Checks,  figures,  $1322.27.  'Add  up  these  figures,' 
I  asked  Mr.  Eustice.  'Were  any  of  those  sums  taken 
in  by  you  as  unreported  income?'  He  said,  'No,  sir.' 
It  has  nothing  to  do  with  this  case  at  all.  More 
checks— more  checks.     [R.  Vol.  IV,  pp.  1458-1459.] 
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"I  ask  you  if  those  aren't  some  of  the  extra  pieces 
in  the  box.  We  are  deaHng  with  a  jigsaw  puzzle, 
with  certain  evidence.  I  ask  you  to  consider  whether 
those  aren't  the  extra  pieces  that  have  nothing  to 
do  with  this  case.  Very  confusing,  no  doubt  about  it, 
and  if  you  don't  separate  them  you  will  never  get 
to  building  the  jigsaw  puzzle  as  it  should  be  built. 
You  will  never  get  to  the  final  picture.  Vou  will  have 
so  many  piece  that  have  nothing  to  do  with  it  that 
you  may  give  up.  But  I  say  to  you,  ladies  and  gen- 
tlemen, that  the  evidence  which  shows  what  was  the 
unreported  income  is  so  clear  and  convincing  and  com- 
pletely undisputed,  completely  undisputed,  that  there 
isn't  any  doubt  as  to  the  unreported  income  and  there 
isn't  even  any  substantial  doubt  as  to  what  the  sum 
is. 

"Now  what  did  Mr.  Eustice  tell  you  specifically? 
The  year  1944 — I  am  only  going  to  deal  with  1944 — 
he  told  you  how  much  the  original  return  reported, 
a  sum  which  was  shown  as  salary,  some  $4500.  Mr. 
Eustice  said  that  he  found  about  $27 ,000  more  than 
Mr.  Ormont  had  earned  and  hadn't  reported.  Rents 
shown,  various  other  deductions  and  items  shozmi, 
unreported.  What  was  the  differenced  The  differ- 
ence was  between  the  amount  reported,  some  $9,000, 
and  the  correct  amount,  some  $36,000. 

'7  ask  you,  is  that  difference  substantial^  Is  that 
a  sum  that  one  overlooks  in  his  computations  as  you 
might  small  expenditures  for  hairpins  or  some- 
thing? Is  that  something  that  one  doesn't  take  into 
account  or  is  that  something  that  someone  wilfully 
and  deliberately  conceals  for  the  purpose  of  defeat- 
ing and  evading  the  payment  of  a  substantial  part  of 
his  tax?  H 

''And  as  to  these  figures  which  are  in  the  record —  ^\ 
they  might  not  be  precise  but  your  memory  is  much 
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better  than  mine,  I  am  snre — Mr.  Eustice  told  you 
where  he  got  those  figures.  He  told  you  how  he  got 
them.  He  told  you  what  he  based  them  on.  And 
there  isn't  any  contradiction  as  to  the  figures. 

''Yes,  there  is  an  attempt  to  confuse,  there  is  an 
attempt  to  drag  something  else  in,  but  as  to  the  fig- 
ures as  to  which  he  testihfied,  they  are  all  in  there. 
There  were  one  or  two  items  which  Mr.  Eustice  took 
in  as  income  which  might  or  might  not  be  income, 
which  might  be  repayment  of  a  loan  or  something. 
I  don't  remember  what  the  items  were,  but  I  don't 
think  that  they  exceeded  $2000.  I  don't  think  they 
even  reached  $1000.  But  the  difference  between  $1000 
which  he  may  have  taken  in  which  he  shouldn't  have 
— I  don't  say  he  did,  but  if  he  did — the  difference 
that  atid  the  $26,000  or  $27,000  additional,  that  is 
immaterial.  That  is  just  a  drop  in  the  bucket.  That 
is  another  extra  piece  to  take  your  attention  off  the 
main  figure.  (Italics  supplied.)  [R.  Vol.  HI,  p. 
1460.] 

"I  submit  to  you,  ladies  and  gentlemen,  that  in 
Mr.  Eustice's  testimony  with  reference  to  the  com- 
putations of  the  amounts  shown  on  the  books  and 
records  of  the  Acme  Meat  Company  and  the  amounts 
shown  upon  the  bank  records  that  are  undenied  and 
undisputed  as  of  this  amount,  and  that  every  single 
one  of  those  other  items  dragged  in  liave  absolutely 
nothing  to  do  with  this  because  Mr.  Eustice  did  not 
take  them  in  as  part  of  the  unreported  income. 

"Now  I  am  not  going  to  take  your  time  to  point 
out  and  show  you  all  these  if  questions  and  assum- 
ing questions — you  remember  them — this  thing  went 
on  for  so  long  that  after  while  it  zvas  perfectly  clear 
as  to  ivhat  was  going  on  and  I  think  if  is  perfectly 
clear  as  to  zvhy  it  was  going  on.  And  that  is  an- 
other thing  to  consider,  as  I  told  you,  because  this 
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case  deals  with  concealment  of  money,  failure  to  re- 
port money  and  an  attempt  to  defeat  and  evade  a  tax. 
You  take  into  account  what  goes  on  with  reference  to 
all  disclosures  and  everything.  Are  you  getting  com- 
plete information,  or  have  you  got  just  the  informa- 
tion that  Mr,  Eustice  put  in,  undenied,  undisputed  and 
corroborated?  I  will  show  you  how.  (Italics  sup- 
plied.) 

"Mr.  Link  testified.  *  *  *  g^^  ^j^g  important 
thing  is  that  he  testified  to,  and  the  important  thing 
that  counts  in  this  case  because  it  deals  with  this 
attempt  to  defeat  and  evade,  it  deals  with  the  state 
of  mind  of  the  defendant,  it  shows  you  his  wilful- 
ness, his  deliberateness,  his  intent  and  his  purpose,  is 
the  fact  that  Mr.  Ormont  told  Mr.  Link  to  change 
certain  figures  on  those  books,  raise  the  figures. 
That  is  falsifying  his  records.     (Italics  supplied.) 


"And  then  Mr.  Link  also  told  you  that  he  subse- 
quently obtained  possession  of  some  invoices,  invoices 
which  he  never  recorded  on  the  books  because,  as  he 
told  you,  he  had  never  been  given  those  invoices. 
And  what  did  those  invoices  show,  ladies  and  gentle- 
men? Those  invoices  showed  on  their  face — and  they 
are  part  of  the  exhibits;  you  can  examine  them — but 
they  showed  on  their  face  that  the  money  shown  on 
them  was  paid,  the  date  it  was  paid,  and  it  had  Mr. 
Ormont's  signature.  That  is  some  more  money  that 
isn't  on  the  books,  some  more  money  unreported, 
some  more  evidence  pointing  to  the  deliberateness 
and  willfulness  of  the  activities  of  Mr.  Ormont. 
(Italics  supplied.)     [1^.  Vol.  IV,  pp.  1461-1462.J 
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"The  exhibits  prepared  and  signed  by  the  defend- 
ant himself,  the  defendant  Ormont,  if  you  will  exam- 
ine them  will,  on  their  face,  tell  you  the  whole  pic- 
ture, even  if  Mr.  Eustice  were  not  giving  testimony 
about  them;  if  all  you  had  were  the  exhibits  51  A,  B, 
C  and  D;  if  all  you  had  were  the  income  tax  return 
for  1944;  if  all  you  had  was  the  income  tax  return 
which  shows  how  much  money  was  earned  in  that 
period;  those  documents  alone  tell  you  what  the  addi- 
tional income  was.  (Italics  supplied.)  [R.  Vol.  IV, 
p.  1468.] 

"*  *  *  But  even  in  the  return  which  he  filed  on 
that  day  it  fails  to  disclose  exactly  what  happened, 
because  the  return,  if  you  will  examine  it,  even  there 
conceals  the  source  of  the  money.  *  *  *  (Italics 
supplied. ) 

"Any  deductions  ?  You  know,  you  have  deductions 
when  you  earn  money;  *  *  *  (Italics  supplied.) 
[R.  Vol.  IV,  p.  1471.] 

******** 

"*  *  *  They  disclosed  at  that  time  what  that 
money  was,  and,  if  everything  was  above  board,  clean, 
honest,  and  not  a  violation  of  law,  why  didn't  they 
put  it  on  the  return  ?  Why  did  they  have  these  hiero- 
glyphics. Miscellaneous  income  $71,000.00.  No  ex- 
planation; nothing.  *  *  *  (Italics  supplied.)  [R. 
Vol.  IV,  pp.  1473-1474.] 

"And  supposing  he  had  the  cash?  Let's  assume 
he  had  the  cash.  What  did  he  do  with  it?  Well,  in 
1943  out  of  the  $12,000  he  bought  about  $8000  worth 
of  bonds.  You  remember  that  testimony,  $8000  worth 
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of  bonds.  That  I  assume  is  intended  to  show,  or  at 
least  you  are  supposed  to  draw  the  inference  from 
that,  that  the  unreported  income  which  Mr.  Eustice 
claims  this  man  accumulated  during  that  year  wasn't 
really  accumulated  during  that  year  because  he  bought 
$8000  worth  of  bonds. 

"Take  the  $8000  and  then  look  at  this  Schedule 
No.  42  which  shows  how  many  bonds  were  actually 
bought  during  that  year  and  see  if  you  don't  find 
over  $50,000  worth  of  bonds  bought  that  year — $50,- 
000  worth  of  bonds — some  such  sum.  Just  look  at 
them.  They  are  enumerated  on  the  schedule  and  it 
is  in  evidence. 

"What  is  $8000  off  of  that?  It  is  $42,000.  Well, 
let's  assume  he  had  $8000  in  cash.  Does  that  change 
the  story  or  the  picture  that  was  presented  here  by 
Mr.  Eustice  from  these  records?  I  submit  to  you 
that  it  doesn't  change  it  a  single  iota,  not  a  single 
iota.  Any  explanation  as  to  the  other  money  that 
was  used  to  buy  the  bonds?  No,  except  some  checks 
were  shown  here.  Which  of  the  bonds  were  bought 
with  those  checks?  I  can't  say.  I  don't  know.  [R. 
Vol.  IV,  pp.  1476-1477.] 

"*  *  *  And  besides  that  Mr.  Malin  himself, 
with  information  zvhich  he  told  you  he  got  from  the 
defendant  Ormont,  prepared  net  worth  statements 
too.  *  ■''  *  (Italics  supplied.)  [R.  Vol.  IV,  p. 
1478.] 

"*  *  *  His  Honor  will  tell  you  that  if  we  do 
not  prove  the  whole  figure,  if  we  prove  substantially 
the  figure,  if  we  prove  a  substantial  amount  of  money, 
it  is  just  as  good  as  proving  the  whole  figure.  In 
other  words,  you  don't  have  to  hold  the  government 


to  proving  precisely  that  sum  of  money  which  is 
stated  in  the  indictment.  Substantially  that  is 
enough.  And  the  amount  of  money  shown  on  that 
little  slip  of  paper  which  I  have  shown  you,  which 
is  Government's  Exhibit  53,  as  well  as  the  amount 
of  money  which  is  shown  upon  these  documents  which 
were  filed  by  Mr.  Ormont  and  the  accountant,  that 
is  practically  the  same  as  the  amount  shown  in  the 
indictment  under  count  1.  So  there  isn't  any  prob- 
lem as  to  any  variance  between  the  amount  shown 
and  the  amount  that  we  have  established.  *  *  * 
(Italics  supplied.) 

"*  *  *  /^j^(j  if  yQ^  jug^  disregard  all  the  ir- 
relevancies,  all  of  these  red  herrings — you  know  what 
a  red  herring  is,  it  is  something  you  draw  in  here  to 
distract  attention — just  forget  all  about  these  things 
that  were  dragged  in  and  that  have  nothing  to  do 
ivith  this  case,  and  what  does  this  case  consist  of? 
*  *  *  (Italics  supplied.)  [R.  Vol.  IV,  pp.  1480- 
1481.] 


''*  *  *  If  you  want  to  forget  everything  that 
Mr.  Eustice  said  and  if  you  just  look  at  that  fiscal 
year  return,  which  shows  $71,000  miscellaneous  in- 
come for  the  year  beginning  May  1,  1944,  and  ending 
on  April  30,  1945,  and  just  take  8/12  of  that  amount, 
and  you  will  find  out  how  much  he  earned  that  year 
in  addition  to  zvhat  he  reported.  You  don't  have  to 
look  at  the  books,  you  don't  have  to  listen  to  Mr. 
Eustice,  you  don't  have  to  listen  to  anybody.  They 
show  it  themselves  on  their  returns.  (Italics  sup- 
plied.)    [R.  Vol.  IV,  p.  1549.] 

"*  *  *  just  because  the  defendant  said  to  them 
he  only  earned  $11,000,   that  doesn't  mean   that  he 
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only  earned  $11,000  extra  that  year.  All  that  means 
is  that  that  is  all  he  told  them,  but  he  may  have  earned 
more,  and  the  income  tax  return,  the  fiscal  year  re- 
turn, if  you  take  8/12  of  that  you  will  find  that  it  is 
closer  to  $22,000  and  not  $11,000. 

"But  even  if  it  is  $11,000;  let  us  take  $11,000, 
which  he  admitted  he  earned  in  1944.  That's  enough. 
We  don't  have  to  prove  the  precise  figure.  We  just 
have  to  show  a  substantial  amount. 

"*  *  *  Do  you  think  anybody  who  reports  in- 
come, as  Mr.  Ormont  did,  for  the  year  1944,  of 
$12,000,  and  leaves  off  $11,000,  is  not  filing  a  false 
return?  He  is  reportng  only  half,  according  to  his 
story,  and  only  one-third  the  amount  we  say  was  not 
reported.  (Italics  supplied.)  [R.  Vol.  IV,  pp.  1551- 
1552.] 

"*  *  *  The  books  speak  for  themselves.  That 
is  why  they  were  admitted  in  evidence.  If  they 
weren't  in  evidence  they  zuoiddnt  be  in  this  case. 
(Italics  supphed.) 

******** 

"*  *  *  Why  didn't  they  put  Mr.  Malin  on  the 
stand  to  tell  you  about  it  then?  He  is  just  as  ac- 
cessible to  them  as  he  is  to  me.  And  if  it  is  their 
defense,  it  is  their  witness.  They  didn't  put  Mr. 
Moody  on,  they  didn't  put  Mr.  Malin  on."  '  (Italics 
supplied.)    [R.  Vol.  IV,  pp.  1560-1561.] 
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APPELLEE'S  BRIEF. 


Jurisdiction. 

Appellants  were  indicted  under  the  Internal  Revenue 
Act  of  1942  (26  U.  S.  C.  A.  145(b).  The  District  Court 
had  jurisdiction  under  Sections  24  and  340  of  the  Judicial 
Code  (28  U.  S.  C.  41(2)  and  18  U.  S.  C.  546)  and  the 
Internal  Revenue  Code  (26  U.  S.  C.  A.  145(b)).  The 
ofifenses  charged  were  committed  in  the  Southern  District 
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of  California  [R.  2  ff.J/  Judgments  were  entered  on  June 
16,  1947  [R.  137-140].  Notices  of  appeal  were  filed  on 
June  24,  1947  \R.  205-208].' 

This  Court  has  jurisdiction  under  Section   128  of  the 
Judicial  Code  (28  U.  S.  C.  A.  225). 

Statute  Involved. 

The  Internal  Revenue  Code  (26  U.  S.  C.  A.  §145(b)) 
provides  as  follows : 

"Any  person  required  under  this  title  to  collect, 
account  for,  and  pay  over  any  tax  imposed  by  this 
title,  who  willfully  fails  to  collect  or  truthfully  ac- 
count for  and  pay  over  such  tax,  and  any  person  who 
willfully  attempts  in  any  manner  to  evade  or  defeat 
any  tax  imposed  by  this  title  or  the  payment  thereof, 
shall,  in  addition  to  other  penalties  provided  by  law, 
be  guilty  of  a  felony  and,  upon  conviction  thereof,  be 
fined  not  more  than  $10,000,  or  imprisoned  for  not 
more  than  five  years,  or  both,  together  with  the  costs 
of  prosecution." 


^The  references  preceded  by  "R"  are  to  the  printed  record  on 
appeal ;  those  preceded  by  "O.  A.  B."  are  to  appellant  Ormont's 
opening  brief  before  this  Court,  and  those  preceded  by  "H.  A.  B." 
are  to  appellant  Himmelfarb's  opening  brief. 

-Appellants,  although  named  jointly  in  one  indictment  and  in  each 
count  of  the  indictment,  and  tried  jointly  in  a  single  trial.  ])resented 
separate  a])peals,  with  separate  briefs,  to  this  Court.  The  Govern- 
ment has  no  objection  to  this  procedure  here  by  appellants;  never- 
theless, with  the  i^ermission  of  this  Court,  the  Government  will 
continue  to  treat  the  two  a])peals  as  one  matter,  and  will  present 
only  this  one  brief  in  reply. 
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Statement  of  the  Case. 
Appellants  were  indicted  on  January  22,  1947,  in  the 
United  States  District  Court  for  the  Southern  District  of 
California,  in  four  counts.  Count  One  charged  that  appel- 
lants Ormont  and  Himmclfarb  attempted  to  defeat  and 
evade  Federal  income  tax  owed  by  appellant  Ormont  for 
the  calendar  year  1944  by  filing  a  false  return  under- 
stating Ormont  \s  net  income  and  income  tax  for  that 
year  [R.  2-3].  Count  Two  contained  similar  charges 
against  both  appellants  in  connection  with  appellant  Him- 
melfarb's  return  and  income  and  tax  for  1944  [R.  3-4]. 
Counts  Three  and  Four  contained  similar  charges  against 
appellant  Ormont  alone,  as  to  his  return  and  for  1943 
and  1942,  respectively  [R.  4-6]. 

Appellants'  motions  to  dismiss  the  Indictment  [R.  6- 
41]  and  their  motion  for  bills  of  particulars  [R.  42-711, 
were  denied,  after  hearing,  on  March  12,  1947  [R.  73-76] 
except  that  the  motion  for  particulars  was  granted  in  cer- 
tain respects  [R.  75-76],  and  those  particulars  were  sub- 
sequently furnished  by  the  Government  to  appellants  [R. 
76-78]. 

On  March  28,  1947,  appellants  each  pleaded  not  guilty 
to  each  of  the  counts  in  which  they  were  charged  [R.  79]. 

On  May  2,  1947,  the  Government's  motion  |R.  80ff]  to 
consolidate  for  trial  the  within  income  tax  evasion  case 
together  with  another  case  pending  before  the  District 
Court  against  the  same  defendants  charging  violations  of 
the  Emergency  Price  Control  Act  [R.  151-203],  was 
denied  [R.  85]. 


Thereafter  a  jury  trial  was  had  in  the  District  Court 
from  May  23  to  June  13,  1947,  inclusive  [R.  302fif].' 
One  June  13,  1947,  the  jury  found  Ormont  guilty  upon 
Count  One  of  the  Indictment,  and  Himmelfarb  guilty  on 
Count  Two  [R.  133],  the  trial  court  having  previously 
dismissed  Counts  Two,  Three  and  Four  of  the  Indict- 
ment as  to  Ormont,  and  Count  One  as  to  Himmelfarb. 

After  denying  motions  for  acquittal  and  for  a  new  trial 
[R.  134-136],  the  trial  judge,  on  June  16,  1947,  sentenced 
each  of  the  appellants  to  imprisonment  for  a  term  of  one 
(1)  years  and  one  (1)  day   [R.  136-140]. 

Statement  of  Facts. 

We  state  below  the  facts  most  favorable  to  the  Gov- 
ernment. These  differ  to  a  considerable  degree  from  the 
purported  "facts"  which  appellants  in  their  separate  briefs 
(O.  A.  B.  Iff;  H.  A.  B.  5ff)  bring  before  this  Court' 
The  facts  upon  which  the  Government  relies,  are  these:'*'* 


^Appellants  at  no  time  made  any  motion  for  separate  trials  upon 
the  income  tax  charges. 

^Appellants,  in  placing  in  their  l^riefs  conflicting  testimony  and 
evidentiary  matters,  selected  excerpts  favorable  to  themselves,  argu- 
mentative matters,  and  material  going  to  the  credibility  of  wit- 
nesses, have  disregarded  the  controlling  rule  that  upon  appeal  from 
a  judgment  in  a  criminal  case,  only  the  facts  most  favorable  to  the 
Government  will  be  considered  by  the  appellate  court  in  its  deter- 
mination of  the  sufficiency  of  the  evidence.  HcmpJiUl  -v.  United 
States,  120  F.  (2d)  115.  117  (  C.  C.  A.  9),  cert.  den.  314  U.  S. 
627.  Appellants  have  also  placed  in  the  record  before  this  Court 
in  these  cases,  more  than  150  pages  of  matters  which  occurred  in 
the  case  brought  against  them  under  the  Emergency  Price  Control 
Act  [R.  80-86,  141-203.  214-301],  and  which  liave  nothing  to  do 
with  the  instant  appeals,  as  we  show  more  fully  below. 

■■"We  are  omitting  from  this  recital  of  facts  such  facts  as  per- 
tained exclusively  to  counts  which  were  dismissed  in  their  entirety 
by  the  court  below. 
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On  or  about  the  IStli  day  of  March,  1945,  Ormont  filed 
in  the  Office  of  the  Collector  of  Internal  Revenue  at  Los 
Angeles,  California,  a  Federal  income  tax  return  [Gov. 
Ex.  v3]  on  which  he  declared,  under  penalties  of  perjury, 
that  his  gross  income  for  the  year  ending  December  31, 
1944,  was  $12,674.75,  his  net  income  for  income  tax 
purposes  was  $12,174.57,  and  the  tax  due  on  it  was 
$3,626.58  |R.  320-321,  339,  341,  342,  344-345].'  Ormont 
also  paid  the  entire  tax  thus  reported  by  him  [R.  362]. 
Ormont's  true  gross  income  for  that  year,  as  shown 
by  facts  discussed  in  considerable  detail  below,  was 
$37,482.52,  his  net  income  tax  income  was  $36,982.52, 
and  his  true  tax  due  on  it  was  $18,143.12. 

On  or  about  March  14,  1945,  Himmelfarb  filed  a  Fed- 
eral income  tax  return  [Gov.  Ex.  4],  showing  his  gross 
income  for  the  same  period  as  $4,611.74,  his  net  income 
for  income  tax  purposes  was  $4,111.74,  and  his  income 
tax  as  $656  [R.  341,  342,  344-345].-''"  Himmelfarb's  true 
gross  income  for  that  year  was  $18,252.65,  his  net  income 
for  income  tax  purposes  was  $17,752.65,  and  the  correct 
tax  due  was  $5,843.91  as  shown  below. 

Oil  May  18,  1945,  the  Federal  Bureau  of  Internal  Rev- 
enue made  known  to  appellants  the  fact  that  their  income 
tax  returns  for  the  calendar  years  1942  to  1944,  inclu- 
sive, were  under  investigation,  by  requesting  permission 
to  examine  appellants'  books  and  records.  Appellants 
thereupon  immediately  sought  the  advice  of  an  attorney 
and  an  accountant,  and  upon  their  advice  filed  jointly,  on 


"The  returns,  in  evidence,  were  transmitted  in  their  original  form, 
as  were  all  other  exhibits  in  this  case,  to  this  Court    fi^.  209-210). 

•''"'['his  return  was  on  a  coninuuiity  i)rojierty  basis.     Himmelfarb's 
wife  filed  a  separate  return. 


May  24,  1945,  a  Partnership  Return  of  Income  showing 
additional,  previously  unreported  income,  for  the  period 
from  May  1,  1944  to  April  30,  1945,  in  the  sum  of 
$71,388.84  [R.  383,  1091if :  Gov.  Ex.  6]." 

Between  1931  and  1944  Ormont  operated  a  wholesale 
meat  business  alone  and  with  others,  under  the  fictitious 
name  of  Acme  Meat  Company,  at  3301  E.  Vernon  Ave- 
nue, Vernon,  California.  From  at  least  May  1,  1944,  and 
through  April  30,  1945,  Ormont  and  Himmelfarb  operated 
the  Acme  Meat  Company  as  partners  [R.  913,  925,  926, 
928.  See  also,  R.  432,  944,  1035-1036;  Gov.  Ex.  44]. 
This  business  was  conducted,  and  a  regular  set  of  books 
was  kept,  on  a  calendar  year  basis  [R.  395-405,  450,  457- 
460].' 


*'For  the  convenience  of  this  Court,  we  have  prepared  the  table 
below   from  the  evidence  in   the  case : 

ORMONT 

1944  Return  True  Figures 

Gross    income    $12,674.57  $37,482.52 

Allowable  deductions   500.00  500.00 

Net   income    12,174.57  36,982.52 

Income  Tax  3,626.58  18,143.12 

HIMMELFARB 

1944  Return  True  Figures 

Gross  income  $  4,611.74  $18,252.65 

Allowable   deductions    500.00  500.00 

Net  income  4,111.74  17,752.65 

Income    Tax    656.00  5.843.91 

■^Most  of  the  evidence  in  the  record  related  to  the  joint  operations 
of  both  Ormont  and  Himmelfarb  insofar  as  their  1944  earnings 
were  concerned.  The  trial  judge  carefully  limited  the  evidence  as 
it  was  introduced  into  the  record  to  the  appellant  to  whom  it  ap- 
])lied.  We  shall  relate  in  general  form  what  the  facts  in  that  re- 
spect show  on  an  over-all  basis,  and  then  point  out  specifically  what 
facts  are  aiii'licalile  to  each  of  the  appellants  separately. 
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Income  from  sales  of  meat,  made  by  each  of  the  appel- 
lants [R.  429-435],  within  the  ceiling  prices  set  by  the 
Office  of  Price  Administration  during  the  period  of  price 
control  on  meat,  which  included  the  period  material  here, 
was  usually  reported  on  invoices  and  recorded  on  these 
books  |R.  id.].  And  the  figiires  on  the  1944  income  tax 
returns  upon  which  this  case  is  based,  were  based  by 
appellants  upon  these  ceiling,  recorded  prices. 

In  addition  to  that  income,  each  of  the  appellants  re- 
ceived as  income  from  the  sale  of  meat  certain  "bonus" 
or  "overceiling"  ])ayments,  which  consisted  of  additional 
cash  sums  of  money,  paid  by  appellants'  regular  meat  cus- 
tomers in  connection  with  their  purchases  of  meat  from 
the  Acme  Meat  Company,  in  addition  to  the  legal  ceiling 
prices  reported  on  appellants'  books   [R.  427-428]. 

These  additional  "bonus"  payments  were  not  recorded 
on  appellants'  books  [R.  435].  nor  were  such  sums  re- 
ported by  either  appellant  as  part  of  his  income  for  in- 
come tax  purposes  for  the  calendar  year  1944  upon  his 
income  tax  return  for  1944  [Gov.  Exs.  50  and  51]. 

In  addition,  certain  sales  and  income  from  them  in 
some  instances  were  shown  on  invoices,  but  the  invoices 
were  not  transmitted  to  the  Acme  Meat  Company's  book- 
keeper by  appellants,  and  as  a  result  were  not  entered  on 
its  books,  nor  was  that  income  included  as  part  of  the 
gross  or  net  income  for  1944  reported  by  appellants  for 
income  tax  purposes  on  their  calendar  year  returns  [R. 
414ff]. 

These  additional,  unreported  "bonus"  receipts  were  re- 
corded, in  part  at  least,  upon  sheets  of  paper  by  both 
of  the  appellants,  and  these  lists  were  kept  by  them  in  a 
desk  drawer  at  the  plant  [R.  429,  433-435]. 


Appellant  Ormont  also  deliberately  falsified  his  busi- 
ness financial  records  in  other  important  respects  for  other 
purposes  |R.  401-409,  448-450,  470-471,  472,  483,  487]; 
caused  to  be  falsified  on  the  books  the  distribution  of  the 
net  income  or  profits  as  between  Ormont  and  Himmelfarb 
for  1944  [R.  436,  438-440]  :  and  later  drew  various  checks 
to  cover-up  his  original  falsification  [R.  504  See  also  R. 
471-490],  and  he  caused  to  be  falsely  shown  on  the  books 
the  appellant  Himmelfarb  as  an  employee,  rather  than 
as  was  the  fact,  as  a  partner  [R.  873-888],  for  purposes 
of  obtaining  certain  governmental  subsidies  or  allowances 
to  which  appellants  would  not  otherwise  be  entitled  [R. 
438-440]. 

While  Ormont's  1944  income  tax  return  was  being  pre- 
pared for  him  by  his  bookkeeper  from  the  books  of  the 
Acme  Meat  Company,  the  bookkeeper  held  conferences 
with  Ormont  as  to  facts  concerning  Ormont's  total  in- 
come, and  obtained  certain  factual  material  furnished  by 
Ormont  in  that  connection  |  R.  421-425,  465-468].  In 
response  to  the  bookkeeper's  inquiry  to  Ormont  as  to 
whether  the  Acme  books  showed  the  total  of  0/mont's 
income  for  1944,  Ormont  gave  the  bookkeeper  certain 
additional  figures  of  income  from  bonds  [R.  424-425]. 
Ormont  however  did  not  disclose  at  that  time  the  sum  of 
more  than  $71,000  later  reported  by  Ormont  and  Himmel- 
farb as  income  in  the  partnership  return  (see  infra). 

The  bookkeeper  later  reported  other  of  Ormont's  ac- 
tivities to  Government  officials   [R.  498-499]. 

Agents  of  the  Bureau  of  Internal  Revenue,  as  stated 
before,  conducted  an  investigation  into  the  income  tax 
returns  and  the  income  of  each  of  the  api)ellants  for  the 
years   1942,   1943  and   1944    [R.  507-600,  873-888,  913- 


1014,  1017-1053].  The  agents,  in  conducting  their  of- 
ficial investigations,  examined,  and  the  Government  later 
introduced  in  evidence  at  the  trial  below,  appellants'  in- 
dividual income  tax  returns  for  those  years;  a  so-called 
"partnership  return"  on  which  appellants  had  declared 
more  than  $71,000  additional  income;  bank  records  and 
all  bank  documents  pertaining  to  accounts  of  each  appel- 
lant, of  which  the  agents  made  transcripts,  carried  at 
various  banks  by  each  of  the  appellants  under  their  own 
names  and  as  the  Acme  Meat  Company;  records  of  deal- 
ings by  Ormont  with  a  stock  brokerage  firm;  records  of 
other  concerns  and  individuals  who  had  dealt  with  appel- 
lants; invoices;  cancelled  checks;  transcripts  of  portions 
of  the  books  and  records  of  the  Acme  Meat  Company; 
invoice  lists  of  appellants'  personal  property;  bonds  and 
records  of  bonds;  and  other  items   [R,  passim]. 

After  the  Government  agents  had  begun  their  inves- 
tigation, appellants  submitted  various  documents  and  state- 
ments to  the  agents  respecting  appellants'  1944  income. 
Tliese  included  a  net-worth  statement  for  each  of  the 
appellants,  letters,  affidavits  and  statements  of  balances 
[Gov.  Exs.  50A-D,  SIA-D]."^"  The  Government  agents 
held  numerous  conferences  concerning  these  matters  with 
appellants  [R.  584,  1023-1025],  who  furnished  the  agents 
with  much  additional  information  as  to  appellants'  income, 
as   is   disclosed  more   fully  below. 


'^"All  of  these  have  been  reproduced  in  the  Ap])endix  to  tliis  l)rief 
for  the  Court's  convenience. 
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During  some  of  these  conversations,  Ormont  apparently 
lied  to  the  agents  respecting  his  income  in  1944  [R.  1025- 
1027],  and  he  also  sought  to  confuse  the  agents  in  that 
regard  |R.  ibid].^ 

On  May  24,  1945,  Ormont  and  Himmelfarb  filed  a  joint 
partnership  return,  showing  additional  and  previously  un- 
reported income  of  more  than  $71,000  for  the  period  from 
May  1,  1944,  to  April  30,  1945  [see  Appendix  hereto; 
R.  1038;  Gov.  Ex.  6]. 

On  May  24.  1945,  during  the  investigation,  appellant 
Ormont,  having  been  warned  of  his  constitutional  rights 
by  the  agents  |  R.  1030,  1035,  1043,  1136-1137],  in- 
formed them  that  he  \\'anted  to  tell  the  truth  concerning 
his  income  for  1944,  that  "the  thing  had  been  bother- 
ing" him  and  he  wanted  to  "get  it  off"  his  "mind  so 
that"  he  "could  go  around  and  look  people  in  the  face 
again"  [R.  1031,  1173]. 

The  overcharges  collected  by  appellants  were  not  uni- 
form and  fluctuated  [R.  1039,  1180,  1181].  Ormont  de- 
clined to  disclose  the  names  of  any  customers  |R.   1039]. 

Ormont  admitted  that  this  income  was  not  reported  on 
his  individual  Federal  income  tax  1944  return  [R.  1175]. 

The  agents  told  Ormont  that  they  wanted  to  discuss  his 
income  tax  liability  and  income  tax  affairs  with  him,  that 


^At  the  trial,  the  agents  testified  in  detail  as  to  specific  facts  and 
figures  disclosed  hy  their  investigations  and  audits,  based  in  great 
]iart  upon  the  documentary  exhibits  in  evidence  [R.  522  fi"].  Ap- 
i:)ellants  did  not  at  any  time  produce  at  the  trial  their  books  and 
records,  although  they  rej^eatedly  sought  to  keep  out  secondary  evi- 
dence as  to  thf)se  documents.  The  agents  were  cross-examined  in 
minute  detail  at  very  great  length  as  to  these  items  and  other  alleged 
facts  placed  before  them  by  appellants'  counsel  [R.  601-873, 
1055-        ]. 
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he  had  the  rij:^ht  to  be  accompanied  by  an  attorney,  and 
have  the  counsel  of  an  attorney,  if  he  desired;  that  he 
was  not  required  to  give  any  testimony;  and  that  any 
statements  he  made  or  documents  he  produced  might  be 
used  in  court  against  him  in  some  matter  at  some  future 
time.  Ormont  asked  specifically  whether  any  statements 
he  made  to  them  might  become  available  to  other  Gov- 
ernment agencies,  and  he  was  told  that  normally  any  in- 
formation given  the  Internal  Revenue  Department  would 
be  held  in  confidence  by  that  department,  but  that  if  a 
criminal  trial  should  follow,  such  information  might  be 
disclosed  at  any  such  trial.  Ormont  then  said  that  he 
did  not  care  to  have  an  attorney  present,  that  he  did  not 
think  he  needed  one  in  order  to  tell  the  truth,  that  he  did 
not  want  to  have  any  trouble ;  that  he  wanted  to  pay  what- 
ever v/as  due  the  Government  [R.  1136-1137].  (See,  e.  g., 
Heller  V.  United  States,  57  F.  (2d)  627  (C.  C.  A.  7),  cert, 
den.  286  U.  S.  567;  Viereck  v.  United  States,  139  F.  (2d) 
847  (App.  D.  C),  cert.  den.  321  U.  S.  794;  Shuhin  v. 
United  States, F.  (2)  (C.  C.  A.  9).) 

Ormont  then  stated  that  he  had  made  quite  a  large  sum 
of  money  [R.  1137]." 

Ormont  stated  that  he  and  Himmelfarb  had  had  an 
indefinite  business  arrangement  which  was  somewhat  simi- 
lar to  a  partnership  or  joint  venture  business,  but  that 
he  did  not  want  it  commonly  known  that  they  had  such 
an  arrangement  because  of  fear  that  some  other  Gov- 
ernment agency  might  cause  him  embarrassment;  he  said 
that  he  had  been  receiving  certain  subsidy  benefits,  to 
which   another   Government   agency   might   challenge   his 


'^As  to  the  facts  relatintr  to  the  May  24  statement  and  events,  see 
also  R.  1035-1046,  1072-1078. 
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right  since  he  had  represented  to  other  agencies  that  he 
was  doing  business  as  an  individual  or  sole  proprietor, 
whereas  in  fact  he  and  Himmelfarb  had  an  arrangement 
which  began  on  May  1,  1944,  whereby  they  would  share 
equally  from  the  "legitimate"  profits  of  the  Acme  Meat 
Company,  wholesalers  and  packers  of  meat  [R.  1137- 
1138]. 

Ormont's  answer  to  the  inquiry  whether  he  and  Him- 
melfarb was  partners,  was  evasive  and  qualified  [R.  1067]. 
He  said  he  preferred  the  association  to  be  known  as 
something  other  than  a  partnership  "because  of  the 
jeopardy  it  would  place"  him  in  as  to  his  slaughtering 
license  and  "subsidy  to  the  R.  F.  C."  (Reconstruction  Fi- 
nance Corporation)  for  the  reason  that  appellants  had 
represented  Himmelfarb  as  an  employee   [R.   1068]. 

Ormont  said  he  and  Himmelfarb  shared  equally  in  such 
"legitimate"  profits  as  to  the  first  $24,000  and  that  any 
legitimate  profits  above  that  sum  belonged  to  him  [R. 
1139]. 

Ormont  next  disclosed  that  he  had  other  profits  result- 
ing from  "bonuses"  or  overcharges  received  from  cus- 
tomers. He  said  he  preferred  to  call  such  overcharges 
"bonuses"  or  gifts  because  of  the  fact  that  he  might' 
get  into  difficulty  with  other  governmental  agencies  [R. 
1138]. 

Ormont  then  revealed  that  these  "bonuses"  totalled] 
more  than  $71,000.00  for  the  period  from  May  1,  1944j 
to  April  30,  1945  [R.  1138]. 

Ormont  admitted  that  no  books  or  records  were  kept! 
as  to  these  side  profits  or  "bonuses"  received  from  the! 
customers  of  the  Acme  Meat  Company  |R.  1138].  Hel 
stated  that  these  side  charges  or  "bonuses"  from  the  cus-| 
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toniers  of  the  Acme  Meat  Company  had  not  been  uni- 
form, that  these  overcharges  or  excess  charges  fluctuated 
and  were  determined  by  how  much  the  customers  were 
willing  to  pay  "on  the  side"   |R.   1138]. 

Ormont  then  stated  that  he  did  not  want  it  known  that 
they  had  gotten  those  overcharges,  for  fear  of  cancella- 
tion of  the  license  of  the  Acme  Meat  Company  to  do  busi- 
ness as  a  packing  house  or  as  a  wholesaler;  that,  he  said, 
was  his  principal  concern.  Ormont  said  that  he  wanted 
to  pay  whatever  taxes  he  owed,  which  he  and  Himmel- 
farb,  his  associate,  had  not  reported  in  their  1944  indi- 
vidual returns   [R.   1139]. 

Ormont  was  then  asked  whether  he  had  a  record 
of  such  unrecorded  profits,  whereupon  he  produced  a 
small  memorandum  book  in  which  he  had  a  few  figures 
recorded  showing,  according  to  Ormont,  the  net  profits 
from  the  unrecorded  overcharges  for  the  period  from 
May  1,  1944  to  January  5,  1945,  and  also  the  total  profits 
or  bonus  collections  for  the  period  from  January  5, 
1945,  to  April  30,  1945  [R.  1139;  Gov.  Ex.  53.  See  Ap- 
pendix hereto]. 

These  figures  totaled  about  $35,000  received  by  Ormont 
personally,  about  $11,000  of  which  was  recorded  as  hav- 
ing been  earned  from  the  secret  and  unrecorded  charges 
or  bonuses  from  May  1,  1944,  to  January  5,  1945.  and 
the  balance,  some  $23,000,  was  recorded  as  having  been 
earned  from  excess  charges  and  unrecorded  charges  or 
cash  collections  or  bonuses  from  customers  during  the 
period  January  5,  1945,  to  April  30,  1945  [R.  1139]. 

Ormont  said  that  he  had  talked  with  Himmelfarb  re- 
garding their  dilemma  and  worry  about  having  gotten 
these   secret   charges   on   the   side,   and   he   said   that  he 
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wanted  to  do  whatever  he  could  to  straighten  the  matter 
out,  to  pay  up  quickly,  that  he  wanted  to  be  able  to  walk 
around  and  look  people  in  the  face  again,  that  he  had 
worried  a  lot  about  the  matter  [R.  1140]. 

Ormont  disclosed  to  the  agents  that  he  and  Himmelfarb 
usually  collected  these  excess  or  unrecorded  charges  in 
cash  daily  from  their  customers;  that  Himmelfarb  made 
most  of  the  collections  from  the  meat  customers  at  the 
same  time  they  paid  their  regular  bills;  that  in  addition 
to  these  invoice  bills  he  would  collect  varying  unrecorded 
sums  in  cash  on  the  side  and  the  amounts  would  depend 
upon  the  fluctuating  market,  whatever  the  supply  of  meat 
would  indicate   [R.  1141]. 

Ormont  revealed  that  he  and  Himmelfarb  divided 
equally  their  profits  every  day,  sometimes  every  three  days, 
sometimes  maybe  three  times  a  week;  that  they  each  kept 
a  memorandum  of  the  amount  that  they  divided  and  that 
each  time  they  made  a  division  of  these  unrecorded  cash 
profits,  they  added  to  that  amount  which  they  divided  that 
day,  the  total  of  the  amounts  previously  divided  by  them 
and  that  they  kept  only  that  running  balance,  with  no 
other  books  or  records  of  these  extra  charges  which  they 
collected  [R.  1141]. 

Ormont  also  said  that  he  had  talked  over  with  Himmel- 
farb the  fact  that  neither  one  of  them  had  reported  this 
extra  income  on  their  individual  1944  returns,  and  that 
he  felt  that  Himmelfarb  would  cooperate  with  the  agents. 
The  agents  advised  Ormont  that  they  planned  to  interview 
Himmelfarb   immediately    fR.    1141]. 

Ormont  was  then  asked  whether  it  was  agreeable  to 
him  if  the  agents  prepared  an  affidavit  for  him  to  review 
and  sign  |  R.  1141].  An  affidavit  was  prepared  in  long- 
hand, and  the  agents  went  over  each  sentence  with  Or- 
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moiil    I'R.    1141-1142],  who  was   then  sworn,  signed  the 
affidavit  and  left  it  with  the  a.c:ents   |  R.   1142]. 

In  the  Acme  Meat  Company's  office,  later  that  day, 
Ormont,  Himmelfarb,  one  Special  Agent,  and  two  Dep- 
uty Collectors  being  present,  Ormont  stated  that  he 
wanted  to  see  the  affidavit  he  had  signed.  He  was  then 
holding  in  his  hand  a  similar  affidavit  form  which  the 
agents  had  prepared  for  Himmelfarb  to  sign.  Ormont 
said  he  wanted  "to  compare  them,"  that  he  did  not  think 
they  were  the  same,  or  consistent  with  one  another.  The 
agents  thereupon  let  Ormont  see  the  same  affidavit  he 
signed  [R.  1145].  Thereupon  Ormont  began  folding  the 
two  affidavits  together.  The  Si^ecial  Agent  placed  his 
hand  firmly  upon  the  affidavits  and  advised  Ormont  not  to 
destroy  them.  Ormont  then  began  to  twist  the  affidavits 
and,  "jumping  like  a  wrestler"  he  bolted  out  the  door, 
"down  the  bloody  spillway"  wath  the  affidavits,  which 
were  not  seen  again  by  the  agents   [R.  1145-1146]. 

Himmelfarb  was  present  throughout  this  incident  [R. 
1146]. 

The  affidavit  previously  signed  by  Ormont  and  later 
destroyed  by  him  stated  that  Ormont  had  received  ap- 
proximately $35,000  extra  income  or  "bonuses"  which  had 
not  been  reported  on  his  individual  or  company  books  and 
records ;  that  the  portion  of  this  income  which  he  had  re- 
ceived in  1944,  he  had  not  reported  on  his  individual 
Federal  1944  income  tax  return  [R.  1147-1148]. 

In  connection  with  the  in\estigation  of  their  income, 
appellants  hired  a  certified  public  accountant  [R.  1091, 
1093,  1101-1102].  The  accountant  prepared  various  docu- 
ments on  behalf  of  appellants,  and,  after  the  appellants 
signed   some  of   them,   the   accountant   sent   them   to   the 
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Government  agents  conducting-  the  investigation  [See 
Api^endix].  These  documents  contained  factual  data, 
which  the  accountant  liad  obtained  from  appellants,  and 
from  their  books  and  records  and  other  sources  of  infor- 
mation which  they  furnished  to  him   [R.   1120]. 

The  accountant  likewise  prepared  and  hied  the  "Part- 
nership Return,"  which  each  of  the  appellants  signed  [R. 
1132,  Gov.  Ex.  6;  see  Appendix],  reporting  more  than 
$71,000  previously  unreported  income  [R.  1125].  This  re- 
turn disclosed  the  division  of  this  sum  as  going  to  "Sam 
Ormont,  50  per  cent,  $35,694.42"  and  "Philip  Himmelfarb, 
50  per  cent,  $35,694.42"  [Gov.  Ex.  6;  R.  1127-1128]. 
The  accountant  had  thus  made  the  division  upon  instruc- 
tions and  based  upon  information  furnished  by  the  appel- 
lants  [R.  1128]. 

On  a  later  occasion,  Ormont  led  the  agents  to  his  bank 
safe  deposit  box  and  showed  them  numerous  bonds,  which 
he  admitted  he  had  bought  in  part  with  the  1944  "over- 
charges"   [R.   1150,   1190-1191]. 

Appellant  Himmelfarb  did  not  testify  at  the  trial.  He 
introduced  character  evidence  [R.  1287-1293]  and  the 
testimony  of  an  accountant,  who  in  the  main  performed 
certain  mathematical  computations  on  behalf  of  Himmel- 
farb on  the  basis  of  the  records  in  evidence  [R.  1267- 
1286]. 

Ormont  testified  on  his  own  behalf  to  a  limited  extent 
[R.  1297-1315],  and  introduced  character  and  other  evi- 
dence  [R.  1329-1349]. 
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SECTION  A. 

ARGUMENT  AS  TO  APPELLANT  ORMONT. 

We  shall  discuss  in  this  section  the  contentions  made  by 
appellant  Ormont.  In  the  next  section  of  this  brief,  we 
do  likewise  as  to  Himmelfarb. 

The  brief  presented  by  appellant  Ormont  on  this  appeal 
is  difficult  to  answer  briefly  because  of  its  unusual  length 
and  its  unusual  organization. 

At  the  outset  it  should  be  noted  that  Ormont's  brief 
places  before  this  Court  carefully  selected  excerpts  from 
the  evidence  in  the  record,  and  does  not  bring  forward  the 
facts  most  favorable  to  the  Government. 

Ormont's  brief  also  delineates  in  considerable  detail 
every  step  taken  on  his  behalf,  devotes  much  space  to  re- 
statements of  matter  already  in  the  record  on  appeal  be- 
fore this  Court,  presents  47  questions  on  appeal  (O.  A.  B. 
1-22),  states  in  full  80  separate  "specifications  of  error" 
(O.  A.  B.  22-87),  repeats  21  of  these  specifications  in  an 
"Appendix"  to  the  brief,  and  then  argues  only  2)7  of  the 
total  number  (  O.  A.  B.  88  ff.)- 

What  appellant  Ormont  is  apparently  seeking  to  accom- 
plish by  his  brief,  is  to  obfuscate  the  true  issues  in  the  case 
and  confuse  this  Court.  In  addition,  Ormont  in  effect 
seeks  to  have  this  Court  search  through  the  entire  record 
on  appeal  in  an  eft'ort  to  find  some  error  justifying  re- 
versal of  the  judgment  below. 

Without  arguing,  explaining  or  even  stating  his  reasons 
for  his  contentions  that  prejudicial  error  exists  in  the 
multitudinous  instances  and  incidents  which  he  has  simply 
thrown  together  in  his  brief,  appellant  recites  page  after 
page  of  matters  occurring  at  the  trial,  bits  of  testimony, 
and  excerpts  from  objections  and  rulings. 
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We  do  not  think  that  this  Court  will  require  the  Gov- 
ernment to  guess  what  legal  basis  for  his  objections  in 
each  of  the  hundreds  of  such  items  quoted  by  him  appel- 
lant Ormont  had  in  mind  or  wishes  to  have  considered 
upon  this  appeal.  And  we  do  not  believe  that  it  is  in- 
cumbent upon  the  Government  to  set  up  hundreds  of  legal 
straw  men  and  knock  them  down  in  order  to  protect  itself 
against  reversal  and  preserve  its  rights  in  every  possible 
respect. 

We  shall  confine  ourselves  in  this  argument,  therefore, 
to  issues  presented  by  Ormont  on  this  appeal  which  are 
predicated  upon  some  legal  argument  made  by  him  in  his 
brief. 

Point  I. 

Appellant  Ormont  asserts  (O.  A.  B.  88-93)  that  he  was 
subjected  to  double  jeopardy  at  the  trial  when  after  a  dis- 
missal of  the  jury  which  had  been  impanelled  in  this  case, 
another  jury  was  called  and  impanelled  and  the  trial  pro- 
ceeded as  to  both  Ormont  and  Himmelfarb  before  the  sec- 
ond jury. 

After  the  first  jury  had  been  impanelled,  but  before  the 
trial  had  begun,  attorney  Katz,  counsel  for  appellant  Him- 
melfarb made  a  motion  for  a  mistrial  on  the  ground  that 
some  time  during  the  selection  of  the  jury  and  before  it 
was  impanelled  some  statement,  to  which  he  did  not  object 
at  that  time,  had  been  made  by  Government  counsel  [R. 
257-258].  As  admitted  by  attorney  Katz  during  his  argu- 
ment upon  the  motion  for  the  mistrial,  such  a  motion  could 
not  have  been  made  by  appellants  at  the  time  of  -the  inci- 
dent because  the  jurors  had  not  then  been  impanelled  [R. 
258  J .  Tlie  court  granted  the  motion,  and  it  was  stipulated 
by  all  counsel,  including  counsel  for  Ormont,  that  the  jury 
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could  be  excused  without  being  brought  back  to  court  [R. 
260]. 

Counsel  for  Ormont  was  present  throughout  all  pro- 
ceedings, including  the  proceeding  in  which  the  motion  to 
dismiss  the  jury  was  made  and  granted. 

Furthermore  at  a  preceding  session  in  this  case,  the 
court,  addressing  counsel  for  both  appellants,  asked 
whether  "in  view  of  the  fact  that  there  are  two  defend- 
ants and  each  have  separate  counsel,  may  it  be  agreeable 
that  any  motions  or  objections  or  stipulations  made  by 
either  defendant  will  be  made  on  behalf  of  both  defendants 
unless  they  are  specifically  disclaimed?"  Both  counsel, 
for  Ormont  and  Himmelfarb,  stated  that  this  was  satis- 
factory, and  upon  inquiry  of  the  court  as  to  whether  they 
so  stipulated,  both  counsel  replied  in  the  affirmative  [R. 
240]. 

Subsequently,  two  days  later,  counsel  for  appellant  Or- 
mont moved  to  dismiss  the  indictment  as  to  him  on  the 
ground  that  he  had  been  placed  in  jeopardy  [R.  303]. 
Counsel  for  appellant  Himmelfarb  declined  to  join  in  the 
motion  on  his  behalf   [R.  303]. 

When  the  trial  judge  pointed  out  to  Ormont  that  it  was 
his  understanding  that  the  motion  had  been  joined  in  by 
both  defendants,  counsel  for  Ormont  admitted  that  he 
knew  the  court  had  "acted  under  that  understanding'' ; 
that  he  purportedly  did  not  intend  to  join  in  the  motion 
for  a  mistrial,  but  admittedly  "did  not  state  anything  to 
the  contrary" ;  and  then  sought  to  limit  the  extent  of  his 
original  stipulation  under  which  motions  and  objections  of 
one  counsel  for  the  defendants  were  deemed  to  have  been 
joined  in  by  both  unless  the  contrary  was  expressly  stated 
by  the  non-joining  attorney  |  R.  303-4].  Counsel  for  ap- 
pellant Himmelfarb,  embarrassed  by  this  clearly  improper 
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manoeuver,  then  stated  that  his  understanding  of  the 
agreement  as  to  motions  and  objections  was  that  it  applied 
to  both  defendants  when  made  by  either  unless  specifically  | 
rejected  by  one  of  them  [R.  305].  Counsel  for  appellant 
Himmelfarb  stated  that  the  action  in  this  respect  of  coun- 
sel for  Ormont  was  such  that  he  was  "somewhat  caught 
by  surprise  in  so  far  as  this  motion  is  concerned"  [R. 
305]. 

The  Government  was  not  only  similarly  surprised  by 
Ormont's  counsel's  action  in  that  respect  in  the  court  be- 
low, but  is  f jankly  astounded  at  finding  it  being  urged  be- 
fore this  Court  at  this  time.  We  submit  that  this  Court 
should  not  now  tolerate  any  attempt  on  the  part  of  appel- 
lant Ormont  to  misuse  a  situation  which  was  of  his  own 
creation,  and  which  was  properly  handled  by  the  court 
below.  E.  q.  Logan  v.  United  States,  12  Sup.  Ct.  617; 
Simmons  v.  United  States,  12  Sup.  Ct.  171. 

Moreover  the  mere  impanellment  of  a  jury  without  more 
does  not  constitute  a  placing  in  jeopardy  of  the  type  which 
precludes  a  further  trial  by  another  jury.  See,  e.  g. 
Lovato  V.  N.  M.,  ^7  Sup.  Ct.  107;  Brady  zk  United  States, 
24  F.  (2d)  399  and  cases  cited;  People  v.  Bennett,  114 
Cal.  56. 

Every  act  and  statement  at  the  trial  and  in  the  proceed- 
ings prior  thereto  was  had  and  taken  in  the  presence  of 
both  appellants.  While  appellant  Ormont  (O.  A.  B.  91- 
93)  urges  that  his  personal  consent  is  required  to  every 
act  of  his  counsel  in  court,  and  cites  some  state  cases  in 
support  of  that  contention,  he  is  clearly  in  error  as  to  the 
law.  For  it  is  well  settled  that  a  defendant  represented 
by  his  counsel  at  the  trial  is  deemed  to  concur  in  the  state- 
ments and  acts  of  his  counsel  and  that  his  counsel  may  act 
at  all  times  on  his  behalf. 
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Point  II. 

Orniont  complains  that  the  Indictment  is  defective;  that 
he  was  improperly  denied  the  bill  of  particulars  which  he 
sought,  and  that  his  motion  for  a  continuance  was  like- 
wise denied  ( O.  A.  B.  94-97). 

The  indictment  used  m  this  case  is  a  standard  indict- 
ment which  has  been  used  in  dozens  of  cases  throughout 
the  country,  and  has  always  been  found  sufficient.  See, 
c.  g.  United  States  v.  Simmons,  96  U.  S.  360;  Rose  v. 
United  States,  128  F.  (2d)  622  (C.  C.  A.  10),  cert.  den. 
317  U.  S.  651;  Capone  v.  United  States,  56  F.  (2d)  927 
(C.  C.  A.  7),  cert.  den.  286  U.  S.  553;  United  States  v. 
Skidmore,  123  F.  (2d)  604  (C.  C.  A.  7),  cert.  den.  315 
U.  S.  800;  Gncik  v.  United  States,  54  F.  (2d)  618  (C. 
C.  A.  7),  cert.  den.  285  U.  S.  545;  O'Brien  v.  United 
States,  51  F.  (2d)  193  (C.  C.  A.  7),  cert.  den.  284  U.  S. 
673;  United  States  v.  Mitro,  60  F.  (2d)  58  (C.  C.  A.  2) ; 
United  States  v.  Clayton-Kennedy,  2  Fed.  Supp.  233 
(Md.). 

The  cases  cited  by  Ormont  in  support  of  his  contention 
in  this  respect  (O.  A.  B.  95),  are  of  no  aid  to  him. 

While  it  is  true  that  in  Count  One  the  return  was  de- 
scribed as  an  "income  and  victory  tax  return,"  it  is  clear 
that  the  words  "victory  tax"  are  mere  surplusage.  There 
was  no  "victory  tax"  for  1944,  and  no  return  for  such  a 
tax.  Plainly  Ormont  was  not  and  could  not  have  been  mis- 
led. The  inclusion  of  the  words  "victory  tax"  in  the  count 
did  not  constitute  reversible  error  and  did  not  in  any  way 
effect  Ormor.t's  rights  by  iheir  presence  in  that  count. 

Likewise  vv'ithout  merit  is  appellant  Ormont's  objection 
to  the  denial  of  the  court  for  a  bill  of  particulars  coex- 
tensive with  Ormont's  demand  (O.  A.  B.  96).     A  bill  of 
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particulars  was  "ranted  |  R.  76-77]  and  provided  complete 
details  as  to  the  items  which  the  Government  was  required 
to  establish. 

Any  further  disclosure  in  a  bill  of  particulars  of  the 
type  demanded  by  the  appellants  would  constitute  a  dis- 
closure of  the  Government's  evidence.  No  error  was  com- 
mitted by  the  action  of  the  court  below  in  this  case  since  ■ 
the  granting  of  a  bill  of  particulars  is  a  matter  of  discre-  * 
tion  with  the  trial  court  (see  e.  g.,  the  Clayton-Kennedy, 
Skidmorc,  and  Rose  cases,  supra:  also  Maxfield  v.  United 
States,  152  F.  (2d)  593  (C.  C.  A.  9);  United  States  v. 
Wexler,  79  F.  (2d)  526  (C.  C.  A.  2),  cert.  den.  297  U. 
S.  703;  Uniied  States  z'.  Kushner,  135  F.  (2d)  668  (C. 
C.  A.  2),  cert  den.  320  U.  S.  212. 

There  is  likewise  no  merit  to  Ormont's  contention  that 
his  motion  for  a  continuance  was  improperly  denied.  Even 
a  cursory  examination  of  the  record  before  this  Court  will 
disclose  that  appellants  not  only  had  ample  opportunity  to 
develop  their  case,  but  took  full  advantage  of  that  oppor- 
tunity in  both  their  cross-examination  of  the  Government's 
witnesses  and  the  presentation  of  their  case. 

Point  III. 

Ormont  asserts  ( O.  A.  B.  98-104)  that  the  lower  court 
improperly  denied  his  "motion  for  immunity"  and  his 
"motion  to  supi)ress  all  evidence  on  the  ground  that  he 
had  obtained  immunity  previously''  because  of  certain  testi- 
mony given  by  Ormont  before  the  Federal  grand  jury  a 
long  time  before  the  instant  case  was  returned,  by  another 
grand  jury.  The  motion  by  Ormont  was  not  to  suppress 
just  the  evidence  adduced  before  the  grand  jury — which, 
by  the  way,  was  not  offered  in  the  instant  case — but  io 
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suppress  all  the  evidence  in  this  case.     The  reasons   for 
Ormont's  motion  to  this  effect  are  confusing. 

The  matter  before  the  grand  jury  to  which  Ormont  re- 
fers as  conferring  immunity  upon  him  had  nothing  to  do 
with  the  income  tax  prosecution  in  this  case.  It  involved 
testimony  on  the  part  of  Ormont  with  reference  to  cer- 
tain overcharges  which  he  was  compelled  to  pay  to  the 
Southern  California  Meat  Company  and  certain  individuals 
in  connection  with  his  dealings  with  them  in  meat. 

Nothing  in  the  instant  case  relates  to  overpayments  by 
Ormont  to  anyone  else;  in  fact  any  overpayments  which 
he  made  tend  to  reduce  his  true  gross  income  which  he  is 
charged  with  in  this  case  with  having  understated. 

The  case  against  appellants,  involving  overcharges  on 
their  part  in  violation  of  the  Emergency  Price  Control 
Act,  was  nowise  connected  with  the  grand  jury  testimony 
to  which  appellant  now  refers.  Nothing  was  asked  Or- 
mont before  the  grand  jury  which  related  to  his  over- 
charges; those  alone  constitute  the  basis  of  the  so-called 
"O.P.A."  case,  not  the  instant  case,  against  him  in  the 
District  Court. 

Plainly  Ormont  acquired  no  immunity  from  prosecution 
for  an  income  tax  evasion  by  having  been  asked  to  testify 
that  he  overpaid  to  someone  else  in  another  matter.  Tn 
fact.  Ormont  denied  before  the  grand  jury  that  he  made 
any  overpayments,  and  asserted  instead  that  the  payments 
which  he  made  were  all  legitimate  charges. 

The  District  Court  examined  the  entire  matter  fully  and 
concluded  that  "motions  for  immunity"  and  suppression  of 
evidence  were  without  merit.  We  submit  that  is  still  the 
case. 


—24— 
Point  IV. 

Appellant  Ormont  objects  to  the  admission  in  evidence 
of  the  income  tax  returns  which  constitute  the  basis  of  the 
counts  in  the  indictment  ( O.  A.  B.  104-111).  Since  he 
was  convicted  only  upon  Count  One,  his  objection  ob- 
viously falls  as  to  the  returns  which  related  to  the  suc- 
ceeding counts. 

The  basis  of  his  objection  to  the  admission  of  his  return 
for  the  year  1944  is  that  the  return  was  described  in  Count 
One  as  "income  and  victory  tax  return"  whereas  actually 
it  was  only  an  income  tax  return. 

We  have  already  pointed  out  above  in  connection  with 
Point  II  that  the  words  "victory  tax"  constitute  mere  sur- 
plusage and  did  not  in  any  way  materially  prejudice  or 
effect  Ormont's  rights.  The  gist  of  the  offense  here  is 
a  wilful  attempt  to  evade  and  defeat.  The  words  "victory 
tax"  were  neither  necessary  nor  descriptive  of  the  charge, 
as  Ormont  appears  to  argue  in  his  brief,  and  the  cases  cited 
by  him  in  support  of  his  contention  in  this  respect  are  of 
no  aid  to  him.  See,  e.  g.  United  States  v.  Simmons,  96 
U.  S.  360;  United  States  v.  Ragen,  314  U.  S.  513;  United 
States  V.  Schenck,  126  F.  (2d)  702  (C.  C.  A.  2);  Wig- 
gins V.  United  States,  64  F.  (2d)  950  (C.  C.  A.  9),  cert, 
den.  290  U.  S.  657;  Gu::ik  r.  United  States,  54  F.  (2d) 
618  (C.  C.  A.  7),  cert.  den.  285  U.  S.  545. 

The  Indictment  in  Count  One  clearly  and  fully  sets 
forth  the  necessary  facts  sufficient  to  charge  the  offense. 
in\()lved.  and  the  admission  of  Ormont's  income  tax  re- 
turn for  the  year  1944  was  proper. 
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Point   V. 

The  admission  of  certain  invoices  of  the  Acme  Meat 
Company  for  the  year  1942  is  urg-ed  as  error  (O.  A.  R. 
112-113). 

Since  Count  Four,  which  involves  Ormont's  income  for 
1942,  was  dismissed  by  the  court,  Ormont's  contention 
with  respect  to  these  invoices  is  clearly  without  merit.  (See 
Point  XII,  infra.) 

Point  VI. 

Ormont  next  objects  to  certain  (luestions  asked  by  the 
Government  counsel  upon  redirect  examination  of  one  of 
the  agents  of  the  Bureau  of  Internal  Revenue  who  ex- 
amined the  books  of  the  Acme  Meat  Company,  upon  a  sub- 
ject which  was  developed  extensively  by  Ormont's  attor- 
ney upon  cross-examination  (O.  A.  B.  113-115).  The 
ground  for  objection  is  not  clear. 

The  control  over  the  propriety  of  questions  at  the  trial 
was  wholly  within  the  trial  court's  discretion,  and  unless 
prejudicial  error  can  be  demonstrated  by  appellant,  his  ob- 
jection to  the  admissibility  of  testimony  and  other  evidence 
is  plainly  without  substance. 


Point  VII. 

Other  testimony  is  objected  to  by  Ormont   (O.  A.   B. 


115-117),  also  upon  grounds  not  clear.  At  any  rate,  ap- 
pellant Ormont  believes  that  reversible  error  has  been 
committed  because  a  witness  testified  in  some  way  at  one 
point  and  the  court  originally  overruled  an  objection,  but 
later  sustained  it,  and  because  the  testimony  admitted  at 
the  time  the  objection  was  overruled  may  have  remained 
in  the  minds  of  the  jurors. 
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In  the  light  of  the  overwhelming  evidence  of  guilt 
present  in  this  case  as  to  api^ellant  Ormont,  we  do  not 
believe  that  the  particular  incident  referred  to  at  this  point 
constitutes  reversible  error. 

Point  VIII. 

Ormont  objects  to  the  testimony  regarding  his  state- 
ments at  a  conference  on  May  24,  1945  (O.  A.  B.  117- 
122,  Appendix  pp.  5-9).  His  objection  seems  to  be  pre- 
dicated upon  the  contention  that  he  was  not  fully  warned 
of  his  constitutional  rights  at  the  time  that  he  had  his 
conversation  with  the  Government  agents  on  that  date. 

The  record  conclusively  demonstrates  [R.  1029,  1032, 
1136]  that  Ormont  was  fully  warned  of  his  right  against 
self-incrimination,  and  that  his  statements  to  the  agents 
on  that  date  were  induced  by  a  deliberate  desire  on  his 
part  to  make  known  all  of  the  facts  wath  respect  to  his 
income.  It  should  be  noted  that  Ormont  and  Himmelfarb 
had  few  days  previously  consulted  both  an  attorney  and 
an  accountant,  having  found  out  that  they  were  being  in- 
vestigated by  the  Bureau  of  Internal  Revenue,  and  Or- 
mont had  not  only  thereafter  come  to  the  office  of  the 
investigating  agents  for  the  purpose  of  making  the  dis- 
closures, which  are  now  objected  to  by  him,  but  had  also 
filed  a  partnership  return  on  May  24.  1945,  and  had  had 
prepared  by  his  accountant  other  additional  factual  in- 
formation which  was  submitted  to  the  investigating  agents 
(see  Appendix  hereto).  .See,  also,  c.  g.  United  States  v. 
Sullivan,  98  F.  (2d)  79  (C.  C.  A.  2);  United  States  v. 
McCormiek,  67  F.  (2d)  867  (C.  C.  A.  2),  cert.  den.  291 
U.  S.  662. 

While  we  concede  that  the  law  relating  to  confessions 
and  admissions  requires  that  certain  safeguards  be  present, 
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none  of  the  statements  of  Ormont  to  the  agents  can  be 
considered  either  a  conversation  or  an  admission,  and 
consequently  the  cases  which  Ormont  cites  in  connection 
with  such  conversations  and  admissions,  are  inapphcable. 
However,  we  submit,  that  on  the  basis  of  the  record  be- 
fore this  Court  as  to  precisely  what  was  said  to  Ormont 
by  the  agents  before  he  made  his  disclosures  to  them,  even 
a  confession  or  admission  would  have  been  admissible  in 
evidence  had  either  been  obtained  from  Ormont  following 
the  warning  as  to  his  rights  given  to  him  by  the  agents, 
and  following  his  consultation  with  his  attorney  and  ac- 
countant on  the  preceding  days  as  to  the  procedure  to  be 
followed  by  him  in  this  matter.  See,  e.  g.  Wiggins  case, 
supra:  Bcneiti  v.  United  States^  97  F.  (2d)  263  (C.  C.  A. 
9) ;  Nicola  r.  United  States,  72  F.  (2d)  780  (C.  C.  A.  3). 

Point  IX. 

Ormont  objects  to  the  introduction  of  certain  exhibits 
which  he  submitted  voluntarily  to  the  investigating  agents, 
and  to  the  testimony  of  his  accountant  who  prepared  those 
exhibits  (O.  A.  B.  122-124).  Since  he  voluntarily  sub- 
mitted the  exhibits  in  question,  he  clearly  has  no  cause  to 
complaint.  There  is  no  confidential  relationship  between 
an  accountant  and  his  client  in  this  state ;  and  none  of  the 
authorities  cited  by  Ormont  support  him  in  this  respect. 

Moreover,  the  testimony  of  the  accountant  admitted  in 
evidence  related  to  the  documents  which  he  prepared  at 
Ormont's  request  and  sent  to  the  agents,  and  which  were 
admitted  in  evidence  at  the  trial  [R.  1109-1134]. 
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Point  X. 

Next  appellant  Ormont  objects  to  the  denial  of  his  mo- 
tion to  strike  the  testimony  of  a  Government  agent  with 
reference  to  statements  by  Ormont  to  him  subsequent  to 
May  24,  1945,  on  the  ground  that  on  that  date  Ormont 
was  "threatened  with  prosecution  for  destroying  Govern- 
ment property"  (O.  A.  B.  124-125). 

This  argument  is  particularly  specious  in  view  of  the 
facts  which  we  have  related  above,  as  to  the  incident 
which  involved  the  discussion  of  affidavits  by  Ormont, 
which  had  previously  been  in  the  possession  of  the  in- 
vestigating agents.  We  submit  that  there  is  nothing  in 
the  record  which  supports  Ormont's  contention  that  he 
thereafter  acted  in  fear  and  made  statements  involun- 
tarily. 

There  is  likewise  no  record  basis  for  Ormont's  present 
contention  (O.'A.  B.  125)  that  he  understood  that  the 
information  he  furnished  to  the  Internal  Revenue  Agents 
would  be  kept  confidential,  and  that  he  would  be  per- 
mitted to  adjust  his  difficulties  resulting  from  his  failure 
to  declare  his  true  income  by  some  payment  of  money. 
See,  c.  g.  Spies  v.  United  States,  317  U.  S.  492;  United 
States  V.  Sullivan,  98  F.  (2d)  79  (C.  C.  A.  2):  United 
States  V.  McCormick,  67  F.  (2d)  860  (C.  C.  A.  2),  cert, 
den.  291  U.  S.  662;  United  States  7>.  Lustig,  67  F.  (2d) 
306.  This  argument,  as  well  as  almost  all  others  in  this 
case,  demonstrates  the  length  to  which  appellant  Ormont 
will  go  in  attempting  to  obtain  a  reversal  of  the  judgment 
below.  Tn  the  face  of  the  record  against  him,  it  is  not 
surprising  that  he  should  make  such  attempts  as  this. 
However,  thev  are  clearlv  without  merit. 
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Point  XI. 

Error  is  assigned  in  the  denial  by  the  trial  court  of 
Ormont's  motion  for  acquittal  on  the  ground  of  insuffi- 
ciency of  the  evidence  (O.  A.  B.  125-130). 

It  would  serve  no  useful  purpose  to  repeat  here  the  evi- 
dence upon  which  the  Government  relies  in  support  of 
the  verdict  and  the  judgment  below.  We  have  already 
delineated  in  considerable  detail  the  facts  most  favorable 
to  the  Government,  and  we  submit  that  they  amply  war- 
rant the  verdict  of  guilty  with  reference  to  the  return  for 
the  year   1944. 

In  brief,  however,  it  can  be  stated  that  the  facts  con- 
clusively demonstrate  that  appellant  Ormont  deliberately 
and  wilfully  concealed  from  the  Bureau  of  Internal 
Revenue  a  substantial  part  of  his  income  for  the  year 
1944  and  paid  no  tax  upon  it  as  required  of  him  by  law. 

Income  from  overcharges  or  bonus  payments  in  the  sale 
of  meat,  received  by  Ormont  in  his  business  during  1944. 
amounted  to  more  than  $35,000,  in  addition  to  the  sum 
which  he  reported  as  income  on  his  return  for  1944. 

AVhen  confronted  with  an  investigation  of  his  income 
and  return  for  that  year,  as  well  as  preceding  years,  Or- 
mont sought  to  further  defeat  the  lawful  process  and  his 
obligations  by  filing  a  partnership  joint  venture — fiscal 
year  return. 

The  jury,  which  had  the  exclusive  power  of  drawing 
the  necessary  inferences  from  the  evidence  before  it  and 
of  determining  the  ultimate  facts  in  the  case,  properly 
reached  the  conclusion  that  the  fiscal  year  return  did  not 
truthfully  represent  Ormont's  business  relations,  and  that 
at  least  that  part  of  the  income  which  was  earned  between 
May  1,  1944  and  December  31,  of  that  year,  and  included 
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in  that  joint  venture — fiscal  year  return,  should  have  been 
included  upon,  and  was  wilfully  omitted  by  Ormont  from 
his  calendar  year  return  for   1944. 

Upon  the  books  and  records  in  evidence,  the  testimony 
of  the  investigating  agents,  the  documents  prepared  by 
Ormont's  accountant  and  submitted  to  the  agents,  the 
partnership  return.  Ormont's  original  return,  and  all  the 
other  evidence  in  the  case  against  Ormont,  the  jury  below 
was  fully  justified  in  reaching  the  verdict  that  he  was 
guilty  as  charged  in  Count  One  of  the  Indictment.  See, 
c.  g.  United  States  v.  Johnson,  319  U.  S.  513;  Spies  v. 
United  States,  317  U.  S.  492;  Malone  v.  United  States, 
94  F.  (2d)  281  (C.  C.  A.  7),  cert.  den.  304  U.  S.  502; 
Gleckman  v.  United  States,  80  F.  (2d)  394  (C.  C.  A.  8),  j 
cert.  den.  297  U.  S.  709;  United  States  v.  Niiro,  60  F.  .' 
(2d)  58  (C.  C.  A.  2) ;  Oliver  v.  United  States,  54  F.  (2d) 
48  (C.  C.  A.  7),  cert.  den.  285  U.  S.  540. 

Point  XII. 

Ormont  complains  (O.  A.  B.  130-134)  that  the  court 
below  erred  in  denying  his  motion  to  strike  testimony  re- 
lating to  the  years  1942  and  1943.     We  disagree. 

Obviously,  if  such  testimony  related  only  to  those  two 
years,  its  retention  in  the  record  could  not  be  prejudicial 
to  Ormont  since  he  was  acquitted  on  the  charges  relating 
to  those  years.  On  the  other  hand,  evidence  of  Ormont's 
prior  activities  was  relevenant  with  relation  to  his  wilful- 
ness in  failing  to  report  his  true  income  for  1944,  and 
such   evidence,   containing  as   it   does   a  basis    for   which 
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the  jury  conld  conclude  that  Orniont  acted  wilfully  in 
failing  to  report  his  1944  income,  was  clearly  proper. 
See,  c.  (J.  Ross,  Skidmore,  Oliver,  Capone  and  Malone 
cases  supra:  United  States  v.  Sullivan,  274  U.  S.  259; 
Tinkoff  V.  United  States,  86  F.  (2d)  868  (C.  C.  A.  7), 
cert.  den.  301  U.  S.  689. 

Point  XIII. 

Ormont  next  complaints  (O.  A.  B.  135-142)  that  the 
Assistant  United  States  Attorney  prosecuting  the  case 
committed  prejudicial  misconduct  in  various  ways. 

First,  Ormont  objects  to  the  examination  of  witness 
Link,  although  the  court  sustained  the  objections  to  the 
questions  involved  here.  The  court  by  its  rulings  fullv 
protected  the  appellant  in  the  trial  below.  Certainly  no 
prejudicial  error  was  committed  by  the  exercise  bv  the 
prosecutor  of  his  right  to  ask  questions  of  witnesses  even 
though  the  testimony  sought  to  be  elicited  was  determined 
by  the  trial  court  not  to  be  proper. 

We  agree  with  appellant  Ormont  that  in  certain  situa- 
tions, such  as  those  referred  to  in  the  cases  which  he  cites 
at  this  point  in  his  brief,  zvhere  the  situation  zvarrants  it, 
the  appellate  court  will  order  a  reversal  of  a  judgment 
upon  finding  the  existence  of  reversible  error  in  the 
record  consisting  of  proscribed  activities  of  the  prosecu- 
tor. No  such  facts  are  present  in  this  case,  however,  as 
an  examination  of  the  entire  record  will  disclose. 
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Appellant  then  argues  that  the  closing  arguments  of  the 
prosecutor  were  of  such  a  nature  to  require  reversal  (O. 
A.  B.  136-142).  In  this  respect  Ormont  has  deliberately- 
brought  together  various  excerpts  from  the  arguments 
and  facts  to  imply  that  they  were  improper  by  giving  to 
them  meanings  other  than  those  intended  by  the  prose- 
cutor. 

It  would  serve  no  useful  purpose  to  discuss  each  of 
these  instances  separately.  We  respectfully  suggest  that 
this  Court  examine  the  argument  in  its  entirety,  and  com- 
pare it  with  the  evidence  adduced  at  the  trial.  Such  an 
examination  will  disclose  that  the  argument  of  the  As- 
sistant United  States  Attorney  in  this  case  was  proper, 
fully  supported  by  the  evidence,  and  fair  to  each  of  the 
appellants. 

Point  XIV. 

Appellant  asserts  that  the  court  erred  in  refusing  to 
give  to  the  jury  certain  instructions  requested  by  him 
(O.  A.  B.  142-143,  149-150),  and  erred  in  giving  certain 
other  instructions   (O.  A.  B.   143-148). 

The  court  amply  protected  the  appellants  in  its  instruc- 
tions to  the  jury  and  stated  the  applicable  law  in  consider- 
able  detail    |R.    1564-1591]. 

Neither  of  the  instructions  refused  as  to  which  com- 
plaint is  now  made,  should  have  been  given  by  the  court, 
and  that  portion  of  the  charge  as  made  to  which  Ormont 
now  objects,  was  clearly  proper  and  fully  warranted  by 
the  law  and  the  facts  in  the  case.  See,  c.  g.  Miro,  O'Brien, 
Olk'cr  and  Git^ick  cases,  supra. 
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Point  XV. 

Assignment  of  error  is  made  with  reference  to  the  act 
of  a  deputy  United  States  Marshal  in  coming-  into  the 
court  and  serving  a  subpoena  duces  tecum  upon  api>ellant 
Ormont  (O.  A.  B.  150-152). 

Ormont  seeks  to  make  it  appear  that  this  was  done 
deHberately.  However,  that  is  not  true.  As  stated  by 
the  Assistant  United  States  Attorney  to  the  court  upon 
the  motion  to  quash  the  subpoena,  he  did  not  authorize 
that  it  be  served  in  court,  and  he  would  not  have  permitted 
it  to  be  so  served  had  he  known  it  was  to  have  been  done 
at  that  time  [R.  806]. 

The  service  of  the  subpoena  was  brought  about  by  the 
fact  that  the  district  court  did  not  permit  introduction  of 
any  evidence  as  to  the  contents  of  the  books  and  records 
of  the  appellants,  although  they  had  been  examined  by  the 
investigating  agents  who  had  made  copies  of  details  from 
them  [R.  599-600].  These  books  and  records,  being  the 
private  papers  of  appellants,  could  not  be  obtained  from 
them. 

Upon  offer  of  the  secondary  evidence,  various  objections 
were  made  by  appellants  [see  e.  g.,  R.  598]  as  to  such 
secondary  evidence,  on  the  ground  that  the  books  and 
records  were  of  themselves  the  best  evidence.  The  court 
excluded  the  secondary  evidence  on  the  ground  that  it  was 
hearsay  [R.  599].  When  it  was  pointed  out  to  the  court 
that  the  books  and  records  were  not  available  to  the  Gov- 
ernment (as  appellants  had  them),  the  trial  court  replied 
"there  are  processes  of  the  United  States  Government  to 
use  and  you  have  the  process  of  this  court"  [R.  600]. 

Following  further  discussion  between  the  court  and  the 
prosecutor,  the  prosecutor  sought  to  follow  the  expression 
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and  records  were  unavailable  as  the  private  papers  of  the 
appellants  and  to  lay  a  foundation  for  secondary  evi- 
dence, and  issued  a  subpoena  calling  for  their  production, 
as  sug-g-ested  apparently  by  the  court  [R.  808]. 

The  subpoena  was  quashed,  properly  so;  but  the  court 
nevertheless  did  not  permit  the  use  of  secondary  evidence 
of  the  contents  of  the  books  [see  statements,  R.  808-809]. 
See,  e.  g.  Lisansky  v.  United  States,  31  F.  (2d)  846  (C. 
C.  A.),  cert.  den.  279  U.  S.  873;  McKnight  v.  United 
States,  115  F.  (2d)  972  (C.  C.  A.  6). 

While  the  presence  of  the  Deputy  United  States  Mar- 
shal in  the  courtroom  was  unfortunate,  in  the  light  of  the 
record  before  this  Court  as  to  the  aggravated  offenses 
committed  by  Ormont  in  the  concealment  of  his  true  in- 
come and  in  his  failure  to  pay  the  necessary  tax,  and  in 
the  light  of  all  the  facts  which  we  have  heretofore  related 
with  reference  to  his  activities  in  that  respect,  we  submit 
that  this  minor  incident  did  not  constitute  prejudicial 
error  requiring  reversal  of  the  judgment  below. 

Point  XVI. 

Appellant  Ormont,  without  argument,  calls  upon  this 
Court  to  examine  for  itself  the  balance  of  the  Specifica- 
tions of  Error  which  he  has  set  forth  in  his  brief  and  to 
decide  from  that  examination  that  the  matters  contained 
in  them  call  for  reversal  of  the  judgment  (O.  A.  B.  153). 

Since  appellant  does  not  see  fit  to  argue  those  matters, 
we  see  no  point  in  discussing  them  in  detail. 

Suffice  it  to  say  that  as  to  each  of  the  unargued  Specifi- 
cations of  Error  there  is  no  merit  and  that  none  of  them 
should  be  entertained  by  this  Court  as  a  ground  for  re- 
versal. 
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SECTION  B. 

ARGUMENT    AS    TO    APPELLANT 
HIMMELFARB. 

We  shall  discuss  the  points  raised  by  Himmelfarb  in  his 
brief  seriatim. 

Point  I. 

Appellant  Himmelfarb  in  his  brief  (H.  A.  B.  23,  30), 
examines  certain  bits  of  evidence  selected  by  him  and  ar- 
gues that  such  evidence  falls  short  of  the  minimum  nec- 
essary to  sustain  the  judgment  against  him.  Examina- 
tion of  the  facts  most  favorable  to  the  Government  dis- 
closes not  only  that  Himmelfarb  is  in  error,  but  further 
that  the  facts  respecting  Himmelfarb  are  more  than  suf- 
ficient to  support  his  judgment  of  conviction.  The  facts, 
stated  more  fully  above,  are,  in  substance,  briefly  these  :^ 

On  March  15,  1945,  Himmelfarb  filed  with  the  Collec- 
tor of  Internal  Revenue  at  Los  Angeles,  an  individual 
federal  income  tax  return,  on  a  conmiunity  property  basis 
[R.  874],  for  the  calendar  year  1944,  declaring  his  gross 
income  as  $4,611.74,  his  net  taxable  income  as  $4,111.74, 
and  his  income  tax  as  $656  [supra,  Gov.  Ex.  4]. 

During  1944,  Himmelfarb  was,  prior  to  May  1  of  that 
year,  employed  by  Ormont  at  the  Acme  Meat  Company, 
a  Government  licensed  meat  wholesaler  and  packer,  and 
after  May  1,  1944,  and  until  at  least  April  30,  1945,  a 
partner  of  Ormont  in  that  enterprise  [supra,  p.  6,  Gov. 
Ex.  6,  App.  hereto].     Himmelfarb  personally  waited  on 


^We  shall,  of  course,  refer  only  to  those  facts  which  the  lower 
court  admitted  as  acainst  Himmelfarb. 
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the  trade  and  sold  meat  to  customers,  made  out  invoices 
covering  sales,  collected  extra  or  over  payments  in  cash, 
and  computed  the  weight  multiplied  by  3^  and  made  en- 
tries on  the  list  in  the  drawer   [R.  429-431,  434-435]. 

During  the  investigation  of  Himmelfarb's  and  Ormont's 
returns,  entries  on  books  and  records  of  the  Acme  Meat 
Company,  the  partnership  entity,  were  discussed  by  an 
agent  of  the  Bureau  of  Internal  Revenue  with  Himmel- 
farb  [R.  875-876,  879,  880,  882,  944-951],  and  the  agent 
made  a  record  of  those  entries  [R.  875-878,  879,  882,  949- 
951,  967-969]. 

On  May  23,  1945,  one  of  the  agents  informed  Him- 
melfarb  that  his  1944  return  was  being  investigated  [R. 
885]. 

On  May  24,  1945,  Himmelfarb  and  Ormont  filed  a  joint 
Partnership  Return  showing  previously  unreported  taxable 
income  of  more  than  $35,000  for  each  for  the  period 
from  May  1,  1944,  to  April  30,  1945  [Gov.  Ex.  6,  App. 
hereto]. 

In  about  May  1944,  Himmelfarb  introduced  Ormont  to 
an  insurance  broker  as  Himmelfarb's  partner  [R.  913, 
916,  919,  937,  939],  and  had  a  fire  insurance  policy,  pre- 
viously issued  to  Himmelfarb,  reissued  to  both  appellants 
as  partners  operating  the  Acme  Meat  Company  [Gov.  Ex. 
44:  R.  913-914,  923-926,  937].  The  policy  thus  reissued 
was  delivered  to  Himmelfarb  and  Ormont  [R.  944-945]. 
However,  when  called  upon  to  explain  his  status  to  the 
agents  investigating  his  1944  income,  Himmelfarb  claimed 
in  an  affidavit  [Gov.  Ex.  50-C;  Appendix  hereto]  that 
during  1944  he  was  an  employee  of  Acme  Meat  Company, 
and  that  between  May  1,  1944,  and  April  30,  1945,  he 
engaged,  with  Ormont,  in  a  ''joint  venture,"  from  which 
he  received  $35,694.42  [R.  id.]. 
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Himmelfarb  admitted  in  that  affidavit  that  no  part  of 
that  $35,694.42  was  reported  by  him  on  his  individual 
Federal  income  tax  1944  return  |  R.  id.]. 

In  further  explanation  of  this  $35,694.42,  Himmelfarb 
had  sent  a  letter  to  the  Agents  [  Gov.  Ex.  50-D ;  Appendix 
hereto],  in  which  he  explained,  in  substantiation  of  that 
amount  "as  my  share  of  the  profits  from  the  joint  venture, 
we  kept  a  cumulative  record.  Each  time  additional 
amounts  were  received,  these  were  added  to  the  previous 
accumulated  total  *  *  *  this  record  is  accurate  *  *  *  no 
other  records  were  kept  *  *  *  there  was  no  set  time  for 
distributions  [of  the  profits].  Distributions  were  made 
equally  at  various  intervals.  The  total  amount  I  received 
was  $35,694.42.  This  represented  the  total  amount  re- 
ceived by  me  and  there  were  no  expenses.  *  *  *  This  rep- 
resented both  the  gross  and  the  net  amount."   [R.  id.] 

Himmelfarb's  bank  records  disclosed  certain  of  his  in- 
come for  1944  [R.  372-375,  380-387,  515,  554-555,  557- 
560,   568-571]. 

The  agents  also  had  available  Himmelfarb's  net  worth 
statement,  prepared  by  Himmelfarb's  certified  public  ac- 
countant and  signed  by  Himmelfarb  [Gov.  Ex.  50-B,  App. 
hereto],  showing  Himmelfarb's  cash  on  hand,  cash  in 
banks,  war  bonds,  and  other  assets,  in  the  sum  of 
$42,863.45,  less  liabilities  of  $375.94  [R.  id].  The  "Acme 
Meat  Company  Receivable"  is  shown  as  $3,308.45,  and  it 
is  followed  by  the  explanation  that  "In  addition  to  this, 
Yz  of  the  profits  for  the  year  1945  accrues.  On  April  30, 
1945,  this  has  been  tentatively  estimated  at  $9,561.06" 
[R.  id]. 

As  a  result  of  their  examination  of  all  availa1)le  books 
and  records,  other  data  introduced  in  evidence  at  the  trial, 
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bank  records,  and  material,  both  written  and  oral,  fur- 
nished by  Himmelfarb,  the  agents  of  the  Bureau  of  In- 
ternal Revenue  found  that  Himmelfarb  received  consid- 
erable income  in  1944  over  and  above  that  reported  by 
him  on  his  income  tax  return  for  that  year  [R.  954-955]. 

Although  it  was  llimmelfarb's  contention  that  the 
$35,694.42  income  reported  by  him  on  the  Partnership 
Return  was  from  a  separate  joint  venture  on  a  fiscal  year 
basis  and,  therefore,  did  not  have  to  be  reported  on  the 
1944  return,  the  jury,  by  bringing  in  the  verdict  of  guilty, 
clearly  disbelieved  that  story  and  rejected  Himmelfarb's 
contentions  in  that  respect.  By  its  verdict,  the  jury  dem- 
onstrated that  as  a  fact  it  found  that  the  $35,694.42  should 
have  been  reported,  at  least  so  much  of  it  as  was  earned 
in  1944,  on  the  1944  return,  and  found  as  a  fact  also  that 
there  was  no  true  joint  venture  on  a  fiscal  year  basis  the 
income  from  which  could  have  been  properly  reported  on 
a  fiscal  year  return.  This  the  jury  was  privileged  to  do 
on  the  basis  of  the  facts  before  it  and  permissive  infer- 
ences from  those  facts. 

It  is  manifest  upon  the  basis  of  the  facts  summarized 
here,  that  the  jury  acted  fully  within  its  province  in  con- 
cluding that  Himmelfarb  wilfully  attempted  to  defeat  and 
evade  a  large  part  of  the  income  tax  due  and  owing  by 
him  for  the  calendar  year  1944  by  filing  a  false  and  fraud- 
ulent return  for  that  year,  and  by  concealing  his  true  in- 
come from  the  United  States.  It  is  also  beyond  dispute 
that  Himmelfarb's  true  income  for  1944,  on  a  community 
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property  basis  was,  as  he  well  knew,  closer  to  $17,752.65 
than  the  $4,111.74  which  he  had  reported.^ 

The  understatement  of  income  having  been  established, 
the  sole  remaining  question  was  whether  it  was  under- 
stated wilfully,  and  that  element  of  the  case  was  plainly 
and  properly  inferrable  by  the  jury  from  the  facts  we 
have  delineated  as  to  Himmelfarb. 

With  the  law  relied  upon  by  Himmelfarb  (H.  A.  B. 
23-24),  we  have  no  quarrel.  It  is,  however,  applicable  in 
situations  of  a  type  with  which  this  Court  is  not  here 
confronted,  and  it  is  specious  to  argue  from  that  law,  as 
Himmelfarb  does  in  his  brief,  that  "the  verdict  of  the 
jury  is  without  evidentiary  support"   (H.  A.   B.  23). 

Himmelfarb  should  not  now  be  permitted  to  escape  the 
consequences  of  his  deliberate  attempt  to  defraud  the 
United  States.  Despite  the  strained  and  technical  inter- 
pretation placed  upon  the  evidence  by  Himmelfarb  in  his 
brief,  his  guilt  of  the  offense  as  to  which  he  was  convicted 
below,  is  clear.  This  Court  should  not  render  any  aid 
to  so  gross  and  wilful  a  violator  of  the  law.  His  judg- 
ment should  be  affirmed. 

Point  II. 

Himmelfarb's  second  point  (H.  A.  B.  41-43)  is  gov- 
erned by  the  first  point,  since  it  is  predicated  upon  the 
sufficiency  of  the  evidence  without  rearguing  the  facts,  it 
is  sufficient  to  say  that  the  motion  for  acquittal  at  the 
close  of  the  Government's  case  was  properly  denied. 


-The  grand  jury  was  not  asked  to  and  did  not  indict  Mrs.  Him- 
nielfarl).  wlio  filed  an  income  tax  return  for  1944  covering  her 
community  half   of   Himmelfarb's   income. 
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Point  III. 

Himmelfarb  complains  (H.  A.  B.  42-50)  that  certain 
exhibits  should  not  have  been  received  in  evidence  against 
him,  and  seeks  to  have  the  judgment  reversed  for  that 
reason.  Himmelfarb's  complaints  are  without  foundation, 
as  we  demonstrate  below. 

A. 

The  exhibits  consisted  in  part  of  Himmelfarb's  and  his 
wife's  bank  records  (H.  A.  B.  42-44).  These  were  in- 
troduced at  the  beginning  of  the  trial,  and  were  to  have 
been,  in  part,  the  basis  of  the  Government  agents'  testi- 
mony as  to  what  they  found  respecting  Himmelfarb's 
income  for  1944,  Upon  the  objections  of  Himmelfarb, 
much  of  the  testimony  offered  by  the  Government  in  that 
connection,  was.  rejected  by  the  trial  court. 

If  the  exhibits  on  their  face  even  in  part  offer  support 
for  the  verdict  and  judgment,  they  are  unobjectionable. 
And  if  they  offer  no  such  support,  their  receipt  in  evi- 
dence, even  if  erroneous,  was  harmless  error.  See,  e.  g., 
the  Oliver,  Gumck,  Caponc,  First  National  Bank,  and 
Gleckman  cases,  supra. 

B. 

The  insurance  policy  and  insurance  reports  (H.  A.  B. 
47-48)  received  in  evidence  were  clearly  admissible  as 
proof  of  Himmelfarb's  true  status  at  the  Acme  Meat 
Company,  to  show  his  true  income  in  1944.  Himmel- 
farb's inconsistent  statements  concerning  his  status  given 
to  the  insurance  broker  and  used  by  him  in  reissuing  the 
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policy,  and  to  the  Government  agents  also  had  an  import- 
ant bearing  upon  Himmelfarb's  wilfulness,  his  veracity  in 
the  disclosures  he  made  to  the  agents,  the  truth  of  his 
claim  that  the  approximately  $71,000  was  earned  on  a 
fiscal  year-joint  venture  basis,  and  all  of  the  issues  in  the 
case.  By  showing  that  Himmelfarb  thus  varied  his  stories 
as  to  his  status,  the  Government  was  providing  a  proper 
basis  for  the  jury's  disbelief  of  the  fiscal  year-joint  ven- 
ture story. 

These  exhibits  were  properly  admitted  in  evidence. 

C. 

The  net  worth  statements  to  which  Himmelfarb  now 
objects  (H.  A.  B.  48-49)  were  prepared  by  his  accountant 
and  sent,  under  Himmelfarb's  signature,  to  the  Govern- 
ment agents  in  support  of  Himmelfarb's  efforts  to  save 
himself  after  his  attempt  to  defeat  and  evade  the  pay- 
ment of  his  correct  tax  had  been  discovered.  Certainly 
these  documents  were  admissible  at  the  trial  below. 

And  the  utility  of  net  worth  statements  in  the  determina- 
tion of  a  taxpayer's  income,  is  too  well  established  to 
require  extensive  discussion.  See,  e.  g.,  M alone  z'.  United 
States,  94  F.  (2d)  281  (C.  C.  A.  7th),  cert.  den.  304 
U.  S.  562. 
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Point  IV. 

Himmelfarb  complains  concerning  the  Government's 
closing  arguments  to  the  jury  (H.  A.  B.  50-63).  Plainly 
Himmelfarb  here  seeks  to  divert  attention  from  his  own 
patent  guilt  by  pointing  an  accusing  finger  elsewhere.  In 
this  he  fails. 

It  would  be  of  but  little  or  no  value  to  this  Court  to 
review  the  evidentiary  basis  for  the  closing  argument  made 
by  the  Government,  or  to  discuss  the  argument  in  detail. 
We  respectfully  suggest  that  this  Court  read  all  of  the 
arguments  of  all  counsel  [R.  1450ff.],  so  that  the  pro- 
priety of  the  Government's  argument  can  be  most  clearly 
seen. 

A. 

Hinmielfarb  appears  to  object  to  the  changing  use  of 
the  plural  pronoun  "they" — referring  to  him  and  Ormont 
— and  the  singular  pronoun  ''he,"  or  appellants'  individual 
names,  during  the  course  of  the  Government's  arguments. 
Himmelfarb  conveniently  overlooks  the  fact  that  this 
change  was  necessitated  by  the  limited  admission  of  cer- 
tain of  the  evidence,  due  principally  to  Himmelfarb's  own 
objections,  as  well  as  Ormont's,  with  which  the  record 
abounds. 

The  entire  argument  of  the  Government  was  plainly 
within  proper  bounds  and  was  in  direct  keeping  with  the 
evidence  in  the  record  and  the  permissive  inferences  to 
be  drawn  from  it.  Himmelfarb  plainly  has  no  cause  to 
complain  on  this  score. 

The  trial  was  long,  primarily  due  to  appellants'  minute 
examination  of  witnesses  and  exhibits,  and  the  jury  was 


clearly  aware  of  what  appellants  had  done  collectively  and 
individually.  The  jury  was  not  confused  as  to  the  basic 
facts  in  this  case;  facts  which  were  disclosed  from  the 
original  1944  returns,  together  with  the  "Partnership  Re- 
turn" filed  in  May,  1945,  and  the  documents,  including  the 
letters,  net  worth  statements  and  affidavits — and  eliminat- 
ing from  consideration  for  the  moment  all  other  evidence 
in  the  record — that  appellants  and  each  of  them  individ- 
ually received  a  far  greater  income  in  1944  than  they  had 
reported,  that  the  unreported  sums  were  net  income;  that 
they  had  no  records  other  than  the  cumulative  totals;  and 
that  they  admittedly  did  not  include  upon  their  1944  in- 
come returns  substantial  funds  received  by  them.  These 
undenied  facts,  flowing  primarily  from  appellants,  were 
enough,  without  more,  to  warrant  a  verdict  of  guilty  upon 
the  charges  in  this  case.  And  there  was  more  evidence, 
of  course,  as  we  have  shown  above. 

Himmelfarb  clearly  was  not  prejudiced  by  the  Gov- 
ernment's arguments  to  the  jury. 

B. 

Himmelfarb  also  objects  (H.  A.  B.  59-60)  to  the  ref- 
erence by  the  Government  to  the  availability  to  him  of 
the  testimony  of  two  witnesses.  Malin  and  Moody,  and 
his  failure  to  call  them  to  the  stand.  This  is  a  slick 
argument.  It  fails  to  apprise  the  Court,  however,  of  the 
fact  that  the  Government  mentioned  these  men  only. 
Himmelfarb's  own  counsel  in  his  closing  argument  to  the 
jury  had  called  attention  to  the  limited  extent  to  which 
Malin  testified  |  R.  1501-1502]  and  was  the  first  to  men- 
tion Moody,  in  a  manner  creating  the  inference  that 
Moody  may  have  been  responsible  for  the  contents  of 
Himmelfarb's  return  [R.  1507].     We  think  the  Govern- 
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nient  had  the  right  to  answer  the  argument  made  by  Him- 
melfarb's  counsel. 

Furthermore,  there  is  nothing  wrong  in  an  argument 
to  the  effect  that  certain  witnesses  were  available  to  de- 
fendant but  were  not  called  by  him  to  the  stand,  espe- 
cially where,  as  here,  the  defendant  himself  makes  the 
first  reference  to  such  matters. 

And  the  trial  court  adecjuately  protected  appellant  by 
its  instructions  as  to  the  entire  burden  of  proof  being  on 
the  Government,  the  presumption  of  innocence  and  others 
|R.  1564ff,  1588]. 

Himmelfarb's  cases  cited  in  his  brief  (H.  A.  B.  60-61] 
to  the  general,  and  in  this  case  wholly  inapplicable  propo- 
sition of  law  that  misconduct  of  counsel  and  improper  ar- 
gument "in  extreme  cases"  warrants  (but  does  not  man- 
datorily require)  a  reversal,  only  demonstrates  further  the 
paucity  of  legal  support  for  his  untenable  contentions  in 
this  case,  and  the  extremes  to  which  he  must  go  in  his 
efforts  to  extricate  himself  from  the  eminently  proper 
judgment  belov/. 

The  fact  that  no  objection  was  raised  by  Himmelfarb 
at  the  time  of  the  argument  is  conceded  by  him  (H.  A. 
B.  61).  His  strained  efforts  (H.  A.  B.  61-63)  to  shift 
elsewhere  the  blame  for  this  neglect  on  his  part,  are  un- 
worthy of  consideration.  He  says  he  made  no  objection 
because  he  knew  that  "the  trial  judge  was  laboring  under" 
a  "misapprehension,"  and  he  knew  that  he  was  thus 
"fore-doomed  with  resi)ect  to  any  such  objection,"  and  he 
did  not  want  to  "emphasize  such  improper  argument."  be- 
fore the  jury  (  H.  A.  B.  61-62).  This  contention  is  clearly 
frivolous  in  its  entirety. 
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Point  V. 

Himmelfarb  complains  (H.  A.  R.  64-72)  that  certain 
instructions  re(]uestcci  by  him  were  refused  by  the  trial 
court. 

Examination  of  the  instructions  actually  g^iven  to  the 
jury  [R.  1564-1591]  discloses  that  the  jurors  were  advised 
fully  as  to  the  law  and  the  rights  of  appellants.  The  spe- 
cific instructions  refused  w^re  either  not  proper  state- 
ments of  the  law  or  did  not  reflect  the  evidence  in  the 
case  (Instr.  17,  H.  A.  B.  64;  Instr.  25,  H.  A.  B.  66; 
Instr.  27.  H.  A.  B.  67;  Instr.  28,  H.  A.  B.  68;  Instr.  30. 
H.  A.  B.  69;  Instr.  35,  H.  A.  B.  70)  or  were  given  in  an- 
other form  (Instr.  22,  H.  A.  B.  65;  Instr.  35,  H.  A.  B. 
70),  and  the  cases  cited  by  appellant  Himmelfarb  at  this 
point  ( H.  A.  B.  71-73)  are  of  no  assistance  to  him. 

Point  VI. 

The  contentions  (H.  A.  B.  73-74)  that  the  trial  court 
erred  in  denying  Himmelfarb's  motion  for  acquittal  not- 
withstanding the  verdict  and  for  a  new  trial,  are  without 
merit. 

We  have  already  discussed  the  facts  and  the  law  in 
this  case.  Nothing  in  either  recjuired  the  trial  court  to 
set  aside  the  verdict  of  the  jury  and  acquit  Himmelfarb 
or  to  grant  to  him  a  new  trial. 

Himmelfarb  was  given  a  fair  trial,  and  no  error  was 
committed  as  to  him  requiring  reversal  of  his  judgment 
and  sentence.  Upon  all  the  circumstances  disclosed  by 
the  facts  herein,  the  sentence  was  clearly  reasonable  and 

just. 
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Summary. 

The  evidence  in  this  case  presents  a  gross  violation  of 
Federal  law  by  appellants  Ormont  and  Himmelfarb  in 
connection  with  their  1944  income  tax  returns.  Appel- 
lants were  more  than  adequately  protected  throughout  the 
trial  by  the  rulings  of  the  trial  judge  and  by  the  activities 
of  their  counsel.  Evidence  of  a  type,  which,  we  submit, 
should  have  been  admitted  into  the  record,  was  excluded 
by  the  Court  upon  motion  of  either  one  or  the  other  of 
the  appellants,  and  the  contents  of  various  records  and 
documents  to  which  the  investigating  agents  had  been 
given  access  could  not  be  brought  before  the  jury  because 
of  the  absence  of  the  original,  private  books  and  records 
of  the  appellants  and  which  they  had,  upon  which  the 
Court  predicated  its  refusal  to  admit  other  evidence  show- 
ing their  contents. 

The  unusual  length  of  the  briefs  filed  by  each  of  the 
appellants  is  not  a  coincidence ;  they  required  considerable 
space  to  set  forth  each  of  the  minor  and  insignificant  ob- 
jections upon  which  they  place  their  last  hoj^e  of  escape 
from  the  consequences  of  their  illegal  acts. 

Each  of  the  appellants  was  clearly  guilty  of  the  offense 
charged  against  him.  Their  efforts  before  this  Court  to 
set  aside  the  eminently  proi)er  verdicts  below  and  the  judg- 
ments against  them  sh(juld  be  rejected  by  this  Court. 
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Conclusion. 

No  reversible  error  was  conmiitted  by  the  trial  judge 
or  by  the  prosecuting  attorney.  The  appellants  were 
given  a  fair  trial.  The  verdicts  are  supported  by  the  evi- 
dence. The  sentences  are  moderate  and  clearly  justified 
in  the  light  of  all  the  circumstances.  The  judgment 
should  be   affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 

Assistant  United  States  Attorney; 

Atterneys  for  Appellee. 
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APPENDIX. 

Exhibit  50-B. 

Phillip  Himmelfarb 
Net  Worth  Statement 


April  30,  1945 

Assets 

Cash  on  Hand 

$22,261.85 

Cash  in  Banks: 

Bank  of  America — Vernon  Branch : 

PhilHps  Meat  Co. — Checkino^  Account 

4,236.73 

Savings  Account 

3,687.88 

Bank  of  America — First  &  Chicago  Street 

Branch 

Checking  Account 

564.99 

War  Bonds  (at  cost)  10— $25.00  "E"  Bonds 

187.50 

Fixed  Assets: — (at  cost) 

4  Family  Unit — 116  N.  Soto  Street 

6,500.00 

Automobile 

1,100.00 

Truck— (Bought  Dec.  1943) 

798.75 

Adding  Machine  5/1/44 

217.30 

*Acme  Meat  Company  Receivable 

3,308.45 

Total  Assets 


$42,863.45 
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Liabilities 

Thelma  Himmelfarb    (Mother)  $      212.00 

Mortgage  Payable  on  Real  Estate  163.94 


Total  Liabilities  375.94 

Net  Worth  42,487.51 

Total  Liabilities  and  Net  Worth     $42,863.45 


*In  addition  to  this,  1/2  of  the  profits  for  the  year 
1945  accrues.  On  April  30,  1945,  this  has  been  tenta- 
tively estimated  at  $9,561.06. 

The  above  statement  is  correct  to  the  best  of  my  knowl- 
edge and  belief. 

July  30,  1945. 

Phillip  Himmelfarb 


Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.  S.  Ex- 
hibit 50-B.  Date  Jim  6-1947  No.  50-B  Identification. 
Date  Jun  6-1947  No.  50-B  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 
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Exhibit  50-C. 

State  of  California,  County  of  Los  Angeles — ss. 

Affidavit  of  Phillip  Himmelfarb 

I,  Phillip  Himmelfarb,  being  first  duly  sworn  and  be- 
ing of  lawful  age,  depose  and  state: 

That  during  the  year  1944  I  was  an  employee  of  the 
Acme  Meat  Company; 

That  during  the  period  commencing  with  May  1,  1944, 
and  ending  on  April  30,  1945,  I  received  from  the  joint 
venture,  which  I  have  engaged  in  with  Samuel  Ormont, 
the  sum  of  $35,694.42;  Samuel  Ormont  received  from 
this  joint  venture  a  similar  amount; 

That  the  total  amount  of  this  aforementioned  income 
received  by  me  was  not  reported  by  me  for  the  calendar 
year  1944  but  was  reported  in  full  in  a  joint  venture  re- 
turn for  the  period  commencing  with  May  1,  1944,  and 
ending  on  April  30,   1945. 

Phillip  Himmelfarb 

Affiant. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
July,  1945. 

[Seal]  Elmer  F.  Wilson, 

Notary  Public  in  and  for  said  Cotinty  and  State. 
In  and  for  the  County  of  Los  Angeles,  State  of  California. 
My  Commission  Expires  March  22,   1949. 

Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.  S.  Ex- 
hibit 50-C.  Date  Jun  6-1947  No.  50-C  Identification. 
Date  Jun  6-1947  No.  50- A  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 


Exhibit  50-D. 

Los  Angeles,  California 
July  30,  1945 

Mr.  Donald  Bircher,  Special  Agent 

Federal  Building 

Los  Angeles,  California 

Dear  Mr.  Bircher: 

Tn  answer  to  your  inquiry  substantiating  the  amount  of 
$35,694.42  as  my  share  of  the  profits  from  the  joint  ven- 
ture, we  kept  a  cumulative  record.  Each  time  additional 
amounts  were  received,  these  were  added  to  the  previous 
accumulated  total. 

This  record  is  accurate  to  the  best  of  my  knowledge 
and  belief.  No  other  records  were  kept.  All  of  the 
money  received  is  represented  by  the  total  reported. 

Respecting  the  division  of  the  profits: 

You  ask  if  we  divided  the  profits  weekly,  monthly  or 
at  the  end  of  the  fiscal  year.  In  answer  to  that,  there 
was  no  set  time  for  distributions.  Distributions  were 
made  at  various  intervals. 

The  total  amount  I  received  was  $35,694.42.  This  rep- 
resented the  total  amount  received  by  me  and  there  were 
no  expenses. 

Respecting  your  inquiry  whether  the  total  reported  was 
both  the  gross  and  the  net.  the  answer  is  yes.    This  rep- 
resented both  the  gross  and  the  net  amount. 
Very  truly  yours, 

Phillip  Himmelfarb 

Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.S.  Ex- 
hibit 50-D.  Date  Jun  6-1947  No.  50-D  Identification. 
Date  Jun  61947  No.  50-D  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 
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Exhibit  51- A. 

Samuel  Ormont 

Balance  Sheet 

April  30,   1945 


Statement  of  Net  Worth 
Cash  in  Bank: 

Banlc  of  America — Brooklyn   Soto   Branch 

Savings  Account  $         55.28 

Security  First  National  Bank 

Commercial   Account  10,765.57 

Cash  on  Hand — Estimated  400.00 

Government  Bonds   (Cost)  92,412.50 

Capital  Account — Acme  Meat  Company  37,813.16 

Profits  1/1/45  to  4/30/45  9,561.06 


Total  $151,007.57 

Note: 

The  Capital  Account  of  Samuel  Ormont  on  the  books 
of  Acme  Meat  Company  at  4/30/45  shows  the  balance 
of  $37,813.16  before  profits  for  the  period  1/1  to  4/30/45. 
Included  in  liabilities  is  the  account  of  Dora  Goldberg, 
$16,800.00.  which  was  set  up  to  reflect  the  taxpayer's  es- 
timate of  the  amount  due  to  his  mother. 

The  above  statement  is  correct  to  the  best  of  my  knowl- 
edge and  belief. 

July  30,  1945. 

Samuel  Ormont. 

Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.  S.  Ex- 
hibit 51 -A.  Date  Jun.  6.  1947,  No.  51 -A  identification. 
Date  Jun.  6,  1947,  No.  51-A  in  evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 


Exhibit  51-C. 

Los  Angeles,  California 
July  30,  1945 
Mr.  Donald  Bircher,  Special  Agent 
Federal  Building 
Los   Angeles,   California 
Dear  Mr.  Bircher: 

In  answer  to  your  inquiry  substantiating  the  amount  of 
$35,694.42  as  my  share  of  the  profits  from  the  joint  ven- 
ture, we  kept  a  cumulative  record.  Each  time  additional 
.amounts  were  received,  these  were  added  to  the  previous 
accumulated  total. 

This  record  is  accurate  to  the  best  of  my  knowledge  and 
belief.  No  other  records  were  kept.  All  of  the  money 
received  is  represented  by  the  total  reported. 

Respecting  the  division  of  the  profits: 

You  ask  if  we  divided  the  profits  weekly,  monthly  or 
at  the  end  of  the  fiscal  year.  In  answer  to  that,  there  was 
no  set  time  for  distributions.  Distributions  were  made  at 
various  intervals. 

The  total  amount  I  received  was  $35,694.42.  This  rep- 
resented the  total  amount  received  by  me  and  there  were 
no  expenses. 

Respecting  your  inquiry  whether  the  total  reported  was 
both  the  gross  and  the  net,  the  answer  is  yes.     This  rep- 
resented both  the  gross  and  the  net  amount. 
Very  truly  yours, 

Samuel  Ormont. 

Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.  S.  Ex- 
hibit #51-C.  Date  Jun.  6,  1947,  No.  51-C  identification. 
Date  Jun.  6,  1947,  No.  51-C  in  evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 
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Exhibit  51-D. 

State  of  California,  County  of  Los  Angeles — ss. 
Affidavit  of  Samuel  Ormont. 

I,  Samuel  Ormont,  being  first  duly  sworn,  depose  and 
state : 

That  I  am  the  owner  of  a  meat  packing  business,  con- 
ducted by  me  under  the  name  Acme  Meat  Company: 

That  during  the  period  commencing  with  May  1,  1944, 
and  ending  on  April  30,  1945,  I  received  from  a  joint 
venture  between  myself  and  one  Phillip  Himmelfarb,  as 
my  share  of  the  profits  therefrom,  a  sum  totaling 
$35,694.42; 

That  this  amount  was  not  recorded  on  the  books  of 
the  Acme  Meat  Company  because  it  belonged  to  the  joint 
venture ; 

That  the  total  amount  was  not  reported  by  me  as  in- 
come for  the  calendar  year  1944  but  was  reported  in  full 
in  a  joint  venture  return  for  the  period  commencing  with 
May  1,  1944,  and  ending  on  April  30,  1945; 

That  Phillip  Himmelfarb  received  a  similar  amount 
from  this  joint  venture. 

Samuel  Ormont, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  27th  day  of 
July,  1945. 
(Seal)  F.  P.  Phillips, 

Notary  Public  in  and  for  said  County  and  State. 

Case  No.  19138-Cr.  U.  S.  A.  vs.  Ormont.  U.  S.  Ex- 
hibit 51-D.  Date  Jun.  6,  1947,  No.  51-D  identification. 
Date  Jun.  6,  1947,  No.  51-D  in  evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk. 
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Sam  Qrokont  and  Phillip  Himalfarba 
Tear  I&dlng  4/80/40 


This  return  has  b««n  prepared  from  infCBmation 
furnished  by  the  taxpayers,  without  audit  or 
independent  Terifioation  on  my  part*  • 


.i^^<f^i  ^/^L 


William  3«  Mai  in 


Subaoribed  and  awom  to  before  me  this 
24th  day  of  May,  1»45. 


iiot^ry   i-'ublic   uos  -^rie^eles   uo.,    Calif < 
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Appellant, 
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William  Katz, 
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No.  11662. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Phillip  Himmelfarb, 

Appellant, 


vs. 

United  States  of  America, 


Appellee. 


APPELLANT'S   REPLY   BRIEF. 


It  is  a  basic  and  cardinal  principle  of  our  democracy  that 
the  government,  its  subdivisions  and  agencies  shall  at  all 
times  and  in  all  manner  deal  fairly  and  justly  with  its  citi- 
zens. Consequently,  it  is  both  shocking  and  disturbing  to 
find  the  government  falling  far  short  of  the  fundamental 
principle  of  fairness  and  honesty  in  the  presentation  of  its 
case  against  a  private  citizen. 

Particularly  abhorrent  is  such  lapse  when  made  or  done 
by  an  agency  of  the  government  charged  with  the  re- 
sponsibility of  administering  or  enforcing  our  lofty  prin- 
ciples of  law  and  justice. 

The  United  States  Attorney  has  presented  to  this  court 
in  the  "Statement  of  Facts"  set  forth  in  Appellee's  Brief 
a  wholly  distorted,  incorrect,  equivocal  and  deceptive  state- 
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ment  of  the  evidence  adducedi  ia  this  case  against  appel- 
lant Phillip  Himmelfarb/ 

Moreover,  the  government  has  coupled  with  such  "State- 
ment of  Facts"  the  wholly  unwarranted  and  unsupportable 
accusation  (R.  B.^  p.  4,  n.  4)  that  appellant  (as  one 
of  the  "appellants")  has  presented  an  inaccurate,  partial 
statement  of  facts  in  his  brief,  prepared  in  disregard  of 
the  controlling  rule  on  appeal  and  loaded  the  record  with 
pages  of  matter  in  no  way  bearing  on  the  appeal.^ 


^Except  where  otherwise  indicated,  the  term  "appellant"  through- 
out this  brief,  as  in  the  Opening  Brief,  refers  to  Phillip  Himmel- 
FARB  only,  and  shall,  as  in  said  Opening  Brief  and  throughout  the 
trial  of  this  case  in  the  Court  below,  concern  himself  solely  and 
entirely  with  the  case  against  him  and  not  with  the  case  against 
his  co-defendant,  Sam  Ormont. 

^Throughout  this  brief,  the  letters  "R.  B."  will  refer  to  appel- 
lee's reply  brief,  and  "O.  B."  to  appellant's  opening  brief,  and  all 
matters  appearing  in  parenthesis  and  italics  throughout  this  Brief 
are  appellant's,  unless  otherwise  indicated. 

^Appellant  diligently  sought  to  be,  and  is  certain  that  he  was  most 
meticulous  in  fully,  fairly  and  accurately  setting  forth  in  the  state- 
ment of  facts  in  his  Opening  Brief  all  of  the  pertinent  evidence 
offered  and  received  against  and  for  him  in  the  light  most  favorable 
to  the  government.  A  careful  reading  of  the  record  herein  estab- 
lishes that  the  charge  by  the  government  that  appellant  based  his 
statement  of  facts  on  conflicting  testimony  or  selected  excerpts 
favorable  to  himself,  or  matters  going  to  the  credibility  of  witnesses, 
or  disregarded  the  rule  on  appeal  that  evidence  is  viewed  in  the 
light  most  favorable  to  the  government,  in  so  far  as  such  charges 
are  directed  against  this  appellant,  are  as  completely  unfounded  as 
they  are  lacking  in  good  faith.  This  appellant  has  not  placed  in 
the  record  before  this  court  one  single  solitary  page  of  matter 
which  occurred  in  any  case  brought  against  him  under  the  Emer- 
gency Price  Control  Act,  or  in  any  other  case  under  any  other 
Act.  The  author  of  appellee's  brief  exhibited  so  little  regard  for 
accuracy  respecting,  and  the  importance  of  the  record  that  he  did 
not  deem  it  necessary  to  distinguish  the  record  herein  against  ap- 
pellant from  the  record  herein  against  Sam  Ormont,  and  to  dis- 
close to  the  court  that  of  the  "150  pages  of  matters"  referred  to 
by  him,  6  pages  [Tr.  pp.  80-86]  thereof  set  forth  a  motion  made 
by  the  government  in  this  case  to  consolidate  the  trial  thereof  with 
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Such  conduct  on  the  part  of  the  United  States  Attorney 
can  neither  be  justified  nor  condoned.  Because  the  charge 
herein  made  by  appellant  is  a  grave  one  and  should  not, 
and  unquestionably  will  not,  go  unnoticed  by  this  court, 
appellant  intends  to  devote  a  major  part  of  this  brief  to 
establish  the  truth  thereof. 

Counsel  for  the  government  are  fully  aware  that  the 
record  in  this  case  cannot  and  does  not  support  the  verdict 
and  judgment  rendered  and  entered  against  appellant.  In- 
stead of  being  frank  and  forthright  with  this  court,  with 
themselves,  and  the  appellant,  and  so  stating,  or  merely 
setting  forth  the  actual  facts  of  this  case  to  let  such  facts 
speak  for  themselves  to  this  court,  the  government  has 
sought  to  present  to  this  court  on  appeal  a  stronger  case 
than  it  made  in  the  court  below,  and  actually  has  to 
present  to  this  court. 

One  strategem  by  which  counsel  for  the  government 
seek  to  accomplish  this  base  purpose  and  the  manner  by 
which  they  shirk  their  bounden  duty  to  fairly  state  to  this 


another  action  then  pending,  points  and  authorities  in  support  there- 
of and  the  order  thereon;  25  pages  thereof  [Tr.  pp.  237-262]  are 
proceedings  of  this  case  in  the  court  below,  and  that  the  remainder 
thereof  pertains  to  a  motion  and  evidence  and  argument  in  support 
thereof,  by  Sam  Ormont  for  immunity  and  to  bar  further  prosecu- 
tion of  him  [Tr.  pp.  141-203;  214-236;  262-301],  none  of  which 
matters,  with  the  exception  of  the  25  pages  of  proceedings  in  this 
case  in  the  court  below  [Tr.  pp.  237-262],  were  designated  as  a 
part  of  or  caused  to  be  included  in  the  record  of  this  case  by 
appellant,  as  is  established  by  the  very  transcript  references  cited 
by  appellee,  and  the  designation  of  record  filed  by  appellant  in  this 
court.  That  part  of  the  Designation  of  Record  on  Appeal,  desig- 
nating the  portion  of  the  reporter's  transcript  to  be  included  in 
the  record  herein,  which  comprises  all  of  the  testimony  offered 
and  received  against  and  for  appellant  is  reproduced  in  Appendix 
A  hereof  in  order  that  this  court  may,  by  reference  thereto,  more 
readily  delineate  from  the  entire  record  herein  the  record  of  appel- 
lant. 


—A— 

court  the  facts  adduced  in  this  case  against  the  respective 
appellants  is  disclosed  in  footnote  7  on  page  6  of  the 
government's  brief. 

This  footnote  was  shrewdly  cast  in  such  language  as 
to  avoid  affirmatively  stating  falsely  in  the  first  sentence 
thereof  that  most  of  the  evidence  in  the  record  was  ad- 
mitted against  both  appellants.  By  failing,  however,  to 
truthfully  disclose  to  this  court  that  most  of  the  evidence 
in  the  record,  including  such  thereof  as  related  to  the 
joint  operations  of  Ormont  and  appellant,  was  not  admitted 
against  appellant  at  all  but  received  only  as  against  Or- 
mont, appellee  infers  that  most  of  the  evidence  in  the 
record  was  admitted  against  both  Ormont  and  appellant. 

The  second  sentence  of  the  aforequoted  footnote  Is,  of 
course,  intended  to  make  inevitable  such  erroneous  infer- 
ence on  the  part  of  this  court  by  implying  that  in  addition 
to  the  evidence  in  the  record  against  both  Ormont  and 
appellant,  there  was  evidence  admitted  against  each,  which 
the  court  was  careful  to  limit  to  the  defendant  to  whom  it 
applied,  i.  e.,  against  whom  it  was  admitted. 

In  the  third  sentence  of  the  aforequoted  footnote,  coun- 
sel for  the  government  imply  that  appellee's  statement  of 
facts  first  sets  forth  the  evidence  in  the  record  admitted 
against  both  defendants,  and  then  "point (s)  out  specifically 
what  facts  are  applicable  to  each  of  the  appellants  sepa- 
rately." This,  of  course,  is  intended  to  bolster  the  false 
implication  that  the  words  "what  the  facts  in  that  respect 
show  on  an  over-all  basis"  is  synonymous  with  the  words 
"what  the  facts  in  that  respect  show  against  both  appel- 
lant and  Sam  Ormont."  The  government  fails,  however, 
at  any  point  in  its  brief  to  point  out  what  evidence  in  the 
record  was   admitted   solely  against  appellant  and   what 
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evidence  in  the  record  was  admitted  solely  against  Sam  Or- 
mont,  and  this  notwithstanding  the  fact  that  the  most  rudi- 
mentary principles  of  fairness  and  justice  required  the 
government  to  present  separate  statements  of  the  facts 
of  the  respective  cases  adduced  against  the  respective  de- 
fendants. 

The  first  paragraph  of  the  "Facts"  upon  which  the 
government  relies  (R.  B.  p.  5)*  in  so  far  as  it  may  state 
facts  and  be  supported  by  the  record  herein  relates  to  evi- 
dence admitted  as  against  Sam  Ormont  only  [Tr.  pp.  339- 
345,  incl.].  There  is  no  evidence  in  the  record  herein 
against  appellant  to  support  said  paragraph. 

The  first  sentence  of  the  second  paragraph  of  appellee's 
statement  (R.  B.  p.  5)  is  supported  by  the  record  against 
appellant  and  the  entire  substance  thereof  was  included  in 
appellant's  statement  of  facts  (O.  B.  p.  5). 

The  government  states  as  a  fact  in  the  second  sentence 
of  its  second  paragraph  that  ''Himmelfarb's  true  gross  in- 
come for  that  year  (1944)  was  $18,252.65,  his  net  income 
for  income  tax  purposes  was  $17,752.65,  and  the  correct 
tax  due  was  $5,843.91,  as  shown  below."  Such  state- 
ment is  wholly  unsupported  by  the  record,  and  appellee, 
because  of  an  utter  impossibility  so  to  do,  gives  no  citation 
to  the  transcript  or  reference  to  any  exhibit  in  support 
thereof.  It  should  be  noted  by  this  court  that  such  state- 
ment is  not  made  as  a  contention  or  argument,  but  con- 
trariwise, is  set  forth  as  a  fact  established  by  the  record. 


^Each  paragraph  of  appellee's  statement  of  facts  herein  discussed 
will  be  designated  by  consecutive  number,  commencing  with  the 
first  paragraph  on  page  5,  as  paragraph  No.   1. 


The  first  sentence  of  the  third  paragraph  of  appellee's 
statement  (R.  B.  p.  5),  exclusive  of  the  phrase  "by  re- 
questing permission  to  examine  appellants'  books  and  rec- 
ords," is  supported  by  the  record  against  appellant,  and  the 
entire  substance  thereof,  less  the  indicated  phrase,  was  in- 
cluded in  appellant's  statement  of  facts  (O.  B.  pp.  8-9). 

The  second  sentence  of  the  third  paragraph  is  supported 
by  the  record  against  appellant  in  so  far  as  it  states  that 
on  May  24,  1945,  a  partnership  return  of  income,  disclos- 
ing joint  income  for  appellant  and  Sam  Ormont  for  the 
period  May  1,  1944  to  April  30,  1945,  in  the  sum  of  $71,- 
388.84,  and  that  fact  was  plainly  stated  in  appellant's  state- 
ment of  facts  (O.  B.  pp.  5  and  6). 

The  adjectives  describing  the  income  referred  to  in  such 
third  paragraph  as  "additional,  previously  unreported,"  is 
a  wholly  gratuitous  contribution  to  the  record  by  counsel 
for  the  government. 

The  record  is  wholly  barren  of  any  evidence  against  ap- 
pellant to  support  the  first  and  last  sentence  of  the  fourth 
paragraph  of  appellee's  "statement  of  facts,"  and  any  evi- 
dence which  may  be  in  the  transcript  respecting  the  mat- 
ters stated  in  those  sentences  was  admitted  as  against 
Sam  Ormont  only.  There  is  some  evidence  favorable  to 
the  government  tending  to  establish  the  second  sentence 
of  the  fourth  paragraph,  and  the  evidence  in  that  regard 
was  plainly  set  forth  by  appellant  in  his  statement  of  facts 
(O.  B.  pp.  9-10). 

At  this  point  in  appellee's  "statement  of  facts"  (R.  B.  p. 
6),  and  following  the  paragraph  designated  by  appellant  as 
Paragraph  4,  appellee  by  way  of  a  footnote  sets  forth  "for 
the  convenience  of  the  court"  a  purported  "table"  allegedly 
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"prepared"  "from  the  evidence  in  the  case."  In  such  table 
the  government  Hsts  the  amounts  shown  in  appellant's 
1944  return  as  his  gross  income,  allowable  deductions,  net 
income  and  income  tax,  and  in  juxtaposition  thereto  the 
purported  "true  figures"  therefor  for  said  year.  It  will 
be  observed  by  this  court  that  the  statement  "true  fig- 
ures" and  the  purported  amounts  listed  thereunder  are 
stated  as  a  fact  established  by  the  record  and  not  as  a 
contention  advanced  or  argument  made.  Again,  no  cita- 
tion to  the  transcript  or  to  any  exhibit  is  given  in  support 
of  such  "table,"  and  the  purported  "true  figures"  set  forth 
therein  by  appellee.  Both  such  figures  and  the  designation 
are  wholly  unsupported  by  any  evidence  in  the  record. 

The  fifth,  sixth  and  seventh  paragraphs  of  appellee's 
statement  (R.  B.  p.  7)  will  be  considered  together  for  the 
reason  that  the  government  cites  pages  427-435,  inclusive, 
of  the  transcript  in  support  of  the  "facts"  recited  in  said 
paragraphs.^ 

Appellant  respectfully  asks  this  court  where  in  the  cited 
portion  of  the  record  there  is  any  evidence  of  or  reference 
to: 

(a)  'Hncome  from  sales  of  meat"; 

(b)  "sales  of  meat  made  by  each  of  appellants  within 
the  ceiling  prices  set  by  the  Office  of  Price  Admin- 
istration during  the  period  of  price  control  on 
meat" ; 


^Appellant  has  reproduced  said  pages  of  the  transcript  in  Ap- 
pendix B  hereof  so  that  this  court  may  more  readily  see  that  not 
only  are  the  said  paragraphs  wholly  unsupported  bv  the  record 
against  appellant,  but  that  the  "facts"  as  set  forth  by  counsel  for 
the  government  in  its  brief  bears  no  semblance  of  similarity  to  the 
record. 


(c)  income  from  or  sales  of  meat  which  ''was  usually 
reported  on  invoices  and  recorded  on  tltese  books^' ; 

(d)  "figures  on  the  1944  income  tax  returns  upon  which 
this  case  is  based,  were  based  by  appellants  upon 
these  ceiling,  recorded  prices"] 

(e)  "in  addition  to  that  income  each  of  the  appellants 
received  as  income  from  the  sale  of  meat  certain 
'bonus'  or  'overceiling'  payments  which  consisted  of 
additional  cash  sums  of  money,  paid  by  appellants 
regular  customers  in  connection  with  their  pur- 
chases of  meat  from  the  Acme  Meat  Co.,  in  addi- 
tion to  the  legal  ceiling  prices  reported  on  appel- 
lants' books''; 

(f)  "these  additional  'bonus'  payments  were  not  re- 
corded on  appellants'  books"; 

(g)  "nor  were  such  sums  reported  by  either  appellant 
as  part  of  his  income  for  income  tax  purposes  for 
the  calendar  year  1944  upon  his  income  tax  returns 
for  1944r^ 

Appellant  further  respectfully  requests  this  court  to  re- 
view that  portion  of  appellant's  statement  of  facts  (O.  B. 
p.  6)  narrating  the  evidence  contained  in  pages  428-435, 


^The  government  cites  in  support  of  this  statement  Government's 
Exhibits  50  and  51.  There  are  no  Exhibits  50  or  51.  There  are 
Government's  Exhibits  50-A,  50-B  and  50-D,  which  were  received 
in  evidence  against  appellant  only,  and  51  A,  B  and  D  received 
against  Sam  Ormont  only.  Exhibits  50-A  and  50-B  are  identical 
statements  of  net  worth  of  appellant  as  of  April  30,  1945,  and 
Exhibit  50-D  is  a  letter,  dated  July  30,  1945,  signed  by  appellant 
and  addressed  to  Donald  Bircher,  Special  Agent  of  the  Bureau  of 
Internal  Revenue,  advising  him,  in  substance,  that  the  total  amount 
received  by  appellant  from  the  joint  venture  was  $35,694.42;  that 
a  cumulative  record  only  was  kept  of  the  amounts  received,  and 
that  the  profits  were  distributed  at  irregular  intervals. 


inclusive,  of  the  transcript,  both  for  the  purpose  of  com- 
paring same  with  appellant's  statement  of  facts  based 
thereon  and  to  determine  the  validity  of  the  derogatory 
criticism  thereof  made  by  government  counsel. 

Any  evidence  adduced  in  support  of  Paragraph  8  of 
appellee's  statement  in  so  far  as  said  paragraph  may  set 
forth  facts  supported  by  the  record  herein  was  admitted 
as  against  Sam  Ormont  only.  There  is  no  evidence  in 
support  of  said  statement  in  the  record  herein  against  ap- 
pellant."^ 

Although  without  bearing  on  the  facts  of  the  case  of 
appellant  herein  because  it  pertains  to  evidence  admitted 
against  Sam  Ormont  only,  it  may  be  well,  as  a  striking 
illustration  of  the  "fairness"  of  the  government's  brief 
to  call  the  attention  of  this  court  to  the  fact  that  the  in- 
voices referred  to  by  the  government  as  "not  entered  on 
its  books,  nor  was  that  income  included  as  part  of  the  gross 
or  net  income  for  1944  reported  by  appellants,"  were  in- 
voices for  the  year  1942  [Tr.  pp.  398-401;  416-417]. 

There  is  no  evidence  whatever  in  the  record  against 
appellant  herein  of  "additional  unreported  'bonus  re- 
ceipts,' "  as  asserted  by  appellee  in  Paragraph  9  of  its 
statement,  and  the  matters  set  forth  in  that  paragraph  fall 
in  the  same  category  as  do  the  statements  in  the  para- 
graphs hereinbefore  designated  and  discussed  as  5,  6,  7 
and  8.     It  will  be  noted  that  the  transcript  reference  in 


'^See  O.  B.  pp.  3-4.  giving  transcript  citations  and  illustrative  ex- 
cerpts from  record  re  understanding  and  agreement  throughout  trial 
that  all  evidence  by  the  government  is  offered  and  received  against 
defendant  Ormont  only,  unless  government  counsel  avowed  or 
indicated  that  the  evidence  was  offered  against  appellant,  or  against 
both  defendants. 


—10— 

support  of  Paragraph  9  is  the  same  as  that  given,  in  sup- 
port of  Paragraphs  5,  6  and  7  above. 

To  obviate  further  laboring  the  point  herein  established, 
and  in  the  interest  of  compelling  brevity,  appellant  un- 
equivocally asserts  that  the  remainder  of  appellee's  "state- 
ment of  facts,"  commencing  with  page  8  thereof  to  page 
16,  is  wholly  unsupported  by  the  record  herein  against  ap- 
pellant, with  the  exception  of  the  following  matters  therein 
mentioned : 

.  (1)  "Agents  of  the  Bureau  of  Internal  Revenue,  as 
stated  before,  conducted  an  investigation  into  the  income 
tax  returns  and  the  income  of  each  of  the  appellants  (ap- 
pellant) for  the  years  1942,  1943  and  1944"  (R.  B.  p.  8; 
O.  B.  p.  7) ; 

(2)  An  agent  in  the  course  of  his  investigation  exam- 
ined the  original,  and  the  government  later  introduced  a 
photostatic  copy  of  appellant's  1944  return  (R.  B.  p.  9; 
O.  B.  p.  7) ; 

(3)  The  government  introduced  in  evidence  a  partner- 
ship return  filed  by  Sam  Ormont  and  appellant,  which  de- 
clared a  net  income  for  the  fiscal  period  May  1,  1944  to 
April  30,  1945,  of  more  than  $71,000.00  (R.  B.  p.  9;  O. 
B.  p.  5); 

(4)  The  government  introduced  some  bank  records  of 
appellant's  account  (R.  B.  p.  9;  O.  B.  pp.  5-6)  ; 

(5)  Appellant  submitted  various  documents  and  state- 
ments to  the  agents,  which  included  Exhibits  50  A,  B  and 
D  (R.  B.  p.  9;  O.  B.  pp.  12  and  14)  ; 
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(6)  In  connection  with  the  investigation  of  his  income, 
appellant  hired  a  certified  public  accountant.  The  ac- 
countant prepared  various  documents  on  behalf  of  appel- 
lant, and  after  appellant  signed  some  of  them,  the  ac- 
countant sent  them  to  the  government  agents  conducting 
the  investigation.  The  documents  contained  factual  data 
which  the  accountant  had  obtained  from  appellant,  from 
books  and  records,  and  other  sources  of  information 
which  he  furnished  to  him  (R.  B.  pp.  15-16;  O.  B.  pp. 
12-14); 

(7)  The  accountant  likewise  prepared  and  filed  the 
"Partnership  Return"  which  appellant  and  Sam  Ormont 
both  signed,  reporting  more  than  $71,000.00.  This  return 
disclosed  the  division  of  this  sum  as  going  to  "Sam  Or- 
mont—50%,  $35,694.42,  and  Phillip  Himmelfarb— 50%, 
$35,694.42";  the  accountant  made  this  division  upon  in- 
structions and  based  upon  information  furnished  by  ap- 
pellant (R.  B.  p.  16;  O.  B.  p.  13) ; 

(8)  Appellant  Himmelfarb  did  not  testify  at  the  trial; 
he  introduced  character  evidence,  and  the  evidence  of  an 
accountant,  to-wit,  Ralph  Kibbee,  who,  in  the  main,  per- 
formed certain  mathematical  computations  on  behalf  of 
Himmelfarb  on  the  basis  of  the  record  in  evidence  (R.  B. 
p.  16;  O.  B.  pp.  15-19). 

Appellant  wishes  at  this  point  to  direct  this  court's  at- 
tention to  the  fact  that  the  government  has  attached  a 
photostatic  copy  of  Exhibit  56  for  identification  to  and  in 
the  appendix  of  its  brief.     Exhibit  56  for  identification 
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was  never  received  in  evidence.  It  was  offered  in  evi- 
dence, but  objections  interposed  to  its  admission  were  sus- 
tained [Tr.  pp.  1166-1167],  and  said  proffered  exhibit  was 
excluded.  Exhibit  56  for  identfication,  therefore,  is  not 
a  part  of  the  record  in  this  case. 

Similarly,  appellant  takes  specific  exception  to  the  desig- 
nation by  counsel  for  the  government  of  the  income  de- 
clared by  the  Information  Return  filed  by  appellant  and  his 
co-defendant  Sam  Ormont,  as  "additional  and  previously 
unreported  income,"  and  to  the  implication  that  such  in- 
come for  the  period  May  1,  1944  to  April  30,  1945  was 
reportable  or  payable  for  the  calendar  year  1944  (R.  B. 
p.  10). 

Similarly,  appellant  wishes  to  refute  the  erroneous  as- 
sertion made  in  footnote  8,  page  10  of  appellee's  brief. 
Contrary  to  the  government's  assertion,  no  agent  testified 
in  detail,  or  at  all,  as  to  specific  facts  and  figures  disclosed 
by  their  investigation  and  audits  against  appellant,  and 
appellant's  counsel  did  not  cross-examine  a  single  agent 
at  all,  let  alone  at  great  length,  as  is  asserted  in  such  foot- 
note [Tr.  pp.  1014;  1090;  1193]. 

Appellant  examined  one  government  agent,  J.  Bryant 
Eustice,  on  z'oir  dire  only  [Tr.  pp.  552-559;  567-584]. 

Appellee  in  that  portion  of  its  brief  devoted  to  its  argu- 
ment respecting  this  appellant  and  designated  Section  B 
(R  .B.  p.  35),  purports  to  briefly  restate  the  facts  there- 
tofore more  fully  stated  by  it.  Such  purported  brief  re- 
statement of  "facts"  will  be  discussed  by  appellant  in  his 
consideration  of  that  section  of  appellee's  brief. 


i 
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POINT  I. 

Api)ellee  at  the  outset  of  its  discussion  of  the  first  point 
raised  by  appellant  asserts  (R.  B.  p.  35)  that  appellant's 
argument  that  the  evidence  falls  far  short  of  the  minimum 
necessary  to  sustain  the  judgment  against  him,  is  based 
upon  an  examination  of  "certain  bits  of  evidence  selected 
by  him."  This  assertion  by  appellee  is  made  in  absolute 
disregard  of  the  known  and  obvious  fact  that  appellant 
examined  and  evaluated  every  pertinent  bit  of  evidence 
offered  against  and  for  him. 

What  has  heretofore  been  said  about  the  "Statement  of 
Facts"  as  such,  presented  by  appellee,  applies  fully  to  the 
purported  restatement  thereof  presented  as  part  of  its 
argument.  We  deem  it  necessary  to  make  only  the  fol- 
lowing additional  observations: 

There  is  not  a  scintilla  of  evidence  that  appellant  ''col- 
lected extra  or  over-payments  in  cash,"  or  "computed  the 
weight  multiplied  by  3^,"  and  the  transcript  references 
cited  in  support  of  such  statements  [Tr.  pp.  429-431;  434- 
435],  do  not  support  the  statement  so  made  (R.  B.  p.  36). 
Once  more  counsel  for  the  government  bloated  the  record 
by  the  addition  of  the  symbol  "^,"  to  accompany  the 
unexplained  figure  "3,"  as  well  as  by  supplying  the  afore- 
quoted  phrases. 

Similarly,  there  is  no  evidence  in  the  record  against  ap- 
pellant of  any  discussion  by  him  of  any  entries  on  the 
books  and  records  of  Acme  Meat  Co.  with  any  agent  of 
the  Bureau  of  Internal  Revenue  (R.  B.  p.  2)6).  The  rec- 
ord reveals  that  agent  J.  Bryant  Eustice  was  the  only 
witness  from  w4iom  testimony  respecting  entries  on  books 
and  records  was  sought  to  be  elicited,  and  that  he  was 
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not  permitted,  upon  objection,  to  testify  thereto  [Tr.  pp. 
875-876;  879-883]. 

Again,  there  is  not  a  solitary  particle  of  evidence  that 
appellant's  bank  records  disclosed  certain  or  any  of  his 
income  for  1944  (R.  B.  p.  37),  nor  do  appellee's  transcript 
references  support  its  contrary  assertion  [Tr.  pp.  372-375; 
380-387;  515;  554-555;  557-560;  568-571]. 

Appellee  further  states  (R.  B.  pp.  37-38)  : 

"As  a  result  of  their  examination  of  all  available 
.  books  and  records,  other  data  introduced  in  evidence 
at  the  trial,  bank  records,  and  material,  both  written 
and  oral,  furnished  by  Himmelfarb,  the  agents  of  the 
Bureau  of  Internal  Revenue  found  that  Himmelfarb 
received  considerable  income  in  1944  over  and  above 
that  reported  by  him  on  his  income  tax  return  for 
that  year." 

Appellee  cites  in  support  of  such  statement  pages  954- 
955  of  the  transcript.  Appellant  again  urges  this  court 
to  examine  the  cited  portions  of  the  record.  Such  exam- 
ination will  establish  that  the  aforequoted  statement  is 
wholly  without  support,  and  for  the  convenience  of  the 
court  appellant  has  reproduced  in  Appendix  C  hereof  such 
portion  of  the  transcript,  including  for  the  sake  of  com- 
pleteness, the  page  preceding  as  well  as  the  page  succeed- 
ing the  two  pages  cited. 

It  will  be  noted  from  the  cited  portion  of  the  record 
that  the  witness  J.  Bryant  Eustice  was  asked  if  he  had 
determined  whether  or  not,  on  the  basis  of  the  investiga- 
tion made  by  him,  there  was  any  additional  income  for 
the  defendant  Phillip  Himmelfarb  for  the  year  1944,  over 
and  above  that  reported  on  his   income  tax  return   for 
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that  year.     The  answer  of  the  witness  to  that  question 
was  "yes"  [Tr.  pp.  953-954]. 

The  entire  substance  of  that  question  and  answer  was 
that  Mr.  Eustice,  on  the  basis  of  his  investigation  made  a 
determination  as  to  whether  or  not  there  was  any  addi- 
tional income  for  appellant  for  the  year  1944  over  and 
above  that  reported  by  him.  Such  question  and  answer 
does  not  constitute  a  statement  or  declaration  by  Mr. 
Eustice  respecting  what  such  determination  was;  whether 
he  had  determined  that  there  was  such  additional  income 
or  whether  he  had  determined  that  there  was  no  such 
additional  income;  nor  did  any  other  witness  testify,  nor 
was  there  any  evidence  introduced  at  any  time  establish- 
ing that  there  was  any  such  additional  income. 

It  will  be  observed  that  in  the  interim  between  the 
posing  of  the  question  and  the  reply  thereto  by  the  witness 
J.  Bryant  Eustice,  an  objection  was  made  to  such  question, 
in  the  course  of  which  discussion  the  court  said: 

"The  objection  will  be  over-ruled  and  it  will  call 
for  a  yes  or  no  answer.  I  think  your  form  is  proper 
— if  he  determined  it,  whether  or  not  in  his  opinion, 
after  an  investigation,  he  was  of  the  opinion  that 
there  was  unreported  income.  I  think  that  would  be 
an  appropriate  question." 

Thereupon,  Mr.  Strong,  counsel  for  the  government, 
said:  "I  will  incorporate  that  language  into  my  question, 
if  I  may,"  which  statement  by  Mr.  Strong  is  immediately 
followed  by  the  answer  of  the  witness. 

The  answer,  of  course,  is  and  can  only  be  a  reply  to 
the  question  theretofore  asked  of  the  witness  and  then 
pending.  The  question  was  not  and  cannot  be  deemed  to 
have  been  changed  to  some  other  nebulous,  indefinite  and 
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unknown  question  by  the  incorporation  in  the  pending  ques- 
tion of  a  statement  by  the  court  made  in  explanation  of  the 
reason  or  basis  for  his  ruling. 

It  will  be  noted,  too,  from  the  cited  portion  of  the 
transcript  [Tr.  pp.  954-955]  that  the  undisclosed  deter- 
mination the  witness  Eustice  did  make  was  based  upon 
"his  investigation"  and  was  not  ''the  result  of  their  exam- 
ination of  all  (wailahle  hooks  and  records,  other  data  in- 
troduced in  evidence  at  the  trial,  bank  records,  and  mate- 
rial both  written  and  oral,  furnished  by  Himmelfarh." 

'  The  word  "considerable"  appearing  in  the  aforequoted 
paragraph  from  appellee's  brief  is  another  wholly  gratuit- 
ous contribution  to  the  record  by  the  author  of  such  brief. 
Although  appellee  in  such  paragraph  uses  the  word 
"agents"  in  its  plural  form,  no  agent,  excepting  J.  Bryant 
Eustice,  who  is  wholly  and  completely  singular,  testified 
regarding  any  finding  or  determination  respecting  appel- 
lant's income  for  the  year  1944,  and  he,  as  just  pointed 
out,  merely  stated  he  had  made  a  determination,  but  never 
disclosed  what  finding  he  made  or  what  his  determination 
was. 

The  government  argues  (R.  B.  p.  38)  that  the  verdict 
of  the  jury  in  and  of  itself  establishes  that  the  jury  dis- 
believed and  rejected  appellant's  contentions,  and  found 
as  a  fact  in  accordance  with  the  charge  brought  against 
appellant  which  the  jury  was  privileged  to  do  on  the 
basis  of  the  facts  before  it  and  permissive  inferences 
therefrom.  This  would  appear  to  be  begging  the  very 
question  sought  to  be  refuted  by  the  government  in  its 
Point  I,  namely,  that  the  evidence  against  appellant  is 
manifestly  insufficient  to  support  the  verdict  of  the  jury, 
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and  such  verdict  and  the  judgment  entered  thereon,  are 
contrary  to  both  the  evidence  and  the  law. 

The  verdict  of  the  jury  in  this  case,  if  it  demonstrates 
anything-  at  all,  demonstrates: 

(1)  That  it  was  impossible  for  the  jury  in  this  case 
to  segregate  the  evidence  admitted  against  Sam  Ormont 
only  from  the  evidence  admitted  against  appellant,  and  in 
its  deliberations  to  weigh  the  evidence  and  to  determine 
appellant's  guilt  solely  upon  the  evidence  admitted  against 
him;^ 

(2)  That  the  jury  was  misled  into  considering  evidence 
not  in  the  record  against  appellant  by  the  argument  of 
counsel  for  the  government  predicated  upon  evidence  in 
the  record  only  against  appellant's  co-defendant. 

(3)  That  eradicable  prejudice  was  aroused  in  the  jury 
by  the  repeated  references  counsel  for  the  government 
made  in  his  argument  to  the  jury  respecting  "extra  money, 
side  money,  overcharges,"  of  which  there  was  no  evi- 
dence in  the  record,  as  well  as  references  to  unrelated  of- 
fenses and  other  matters  dehors  the  record,  all  as  pointed 
out  in  Appellant's  Opening  Brief  (O.  B.  pp.  50-61). 


^Appellee  (R.  B.  p.  4,  n.  3)  called  the  attention  of  this  court  to 
the  fact  that  "appellants"  at  no  time  made  any  motion  for  sepa- 
rate trials  upon  the  income  tax  charges.  This  court  should  further 
he  advised  that  counsel  for  appellant  herein,  and  who  was  his 
counsel  in  the  trial  of  the  case  below,  was  substituted  as  such 
counsel  approximately  five  days  before  the  trial  and  found  himself 
immediately  confronted  with  the  motion  of  the  government  to  con- 
solidate the  trial  of  this  case  with  another  action  then  pending 
against  appellant,  and  which  he  was  compelled  to  resist,  as  well  as 
with  the  necessity  of  preparing  for  the  trial  of  this  case  within 
that  extremely  short  period  of  time.  Under  these  circumstances 
appellant  can  hardly  be  charged  with  any  failure  to  move  for  a 
separate  trial.     [Tr.  pp.  1360-1361.] 
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The  constant  reiteration  by  the  government  of  its  bald 
conclusions  that  appellant  "should  not  now  be  permitted 
to  escape  the  consequences  of  his  deliberate  attempt  to 
defraud  the  United  States,"  that  "his  guilt  of  the  offense 
as  to  which  he  was  convicted  below,  is  clear,"  that  "this 
court  should  not  render  any  aid  to  so  gross  and  wilful 
a  violator  of  the  law,"  surely  cannot  and  will  not  suffice 
to  supplant  a  complete  lack  of  evidence  and  a  gross  defi- 
ciency of  the  record. 

POINT  II. 

Appellee  makes  no  answer  to  appellant's  second  point 
that  the  trial  court  erred  in  denying  appellant's  motions 
for  an  acquittal  of  the  offense  charged  against  him  in 
Count  II  of  the  indictment,  made  at  the  close  of  the  gov- 
ernment's case,  and  at  the  close  of  all  of  the  evidence, 
other  than  to  assert  that  appellant's  second  point  is  gov- 
erned by  its  first  point. 

The  lack  of  any  other  and  further  answer  by  appellee 
apparently  stems  from  the  previously  admitted  fact  that 
the  government  has  no  quarrel  with  the  law  relied  upon 
by  appellant  (R.  B.  p.  39). 

POINT  III. 

Appellant's  Point  III  is  that  the  trial  court  erred  in 
admitting  over  appellant's  objection  Exhibits  35,  36A,  44, 
45,  50A  and  50B,  and  in  denying  appellant's  motion  to 
strike  from  the  record  Exhibits  32,  34,  35  and  36A. 

Appellee  in  his  Point  III,  subdivision  A  (R.  B.  p. 
40),  discusses  Exhibits  32,  34,  35  and  36A,  which  com- 
prise the  bank  records. 
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Appellant  in  his  Opening  Ijrief  advanced  a  number  of 
tenable  contentions,  supported  by  numerous,  and  respecta- 
ble authorities  that  prejudicial  error  was  committed  in  the 
admission  of  said  exhibits  in  evidence  over  objection,  and 
in  refusing  to  strike  same  from  the  record  upon  motion 
therefor  (O.  B.  pp.  42-47). 

Appellee's  sole  and  somewhat  complacent  answer  con- 
sists of: 

(a)  the  tacit  confession  that  these  exhibits  introduced 
at  the  beginning  of  the  trial  "were  to  have  been  in  part 
the  basis  of  the  government's  agents  testimony"  ("con- 
nected or  tied  up"),  and  plea  by  way  of  avoidance,  that 
"upon  the  objections  of  Himmelfarb  much  of  the  testi- 
mony offered  by  the  government  in  that  connection  was 
rejected  by  the  trial  court"  (that  these  exhibits  were  not 
"connected  or  tied  up")  ; 

(b)  the  pronouncement  that  "if  the  exhibits  on  their 
face  even  in  part  oiTer  support  for  the  verdict  and  judg- 
ment, they  are  unobjectionable,  and  if  they  offer  no  such 
support,  their  receipt  in  evidence,  even  if  erroneous,  was 
harmless  error." 

Counsel,  in  support  of  this  latter  statement,  cites  five 
cases,  simply  as  "the  Oliver,  Gu^ick,  Capone,  First  Na- 
tional Bank,  and  Gleckman  cases,  supra"  (R.  B.  p.  40). 
These  citations  establish  that  appellee  cites  cases  with  the 
same  reckless  abandon  and  small  regard  for  accuracy  and 
preciseness  as  it  exhibited,  displayed  and  manifested  in 
the  presentation  of  its  "Statement  of  Facts." 

The  first  case,  OU-ccr  v.  U.  S.,  54  F.  (2d)  48,  did  not 
concern  itself  with  any  question  of  the  admissibility  of 
bank  records  or  any  other  evidence.    The  court,  in  its  opin- 
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ion  (p.  50),  merely  recited  some  of  the  evidence  to  deter- 
mine whether  the  verdict  is  sustained  thereby  and  in  the 
course  of  such  recitation  referred  to  some  bank  records 
in  evidence. 

In  the  second  case,  Gumk  v.  United  States,  54  F.  (2d) 
618,  619,  the  court,  in  considering  the  contention  that  bank 
records  were  not  admissible  in  evidence  because  they  neith- 
er proved  nor  tended  to  prove  gross  or  net  income^  held 
that  such  bank  records  are  admissible  if  properly  estab- 
lished. This  case,  it  will  be  noted,  supports  appellant's 
position  that  the  bank  records  in  the  instant  case  were 
inadmissible  because  of  the  complete  absence  of  any  foun- 
dation therefor  and  relevancy  to  the  offense  charged. 

The  third  case  cited  by  appellee  (R.  B.  p.  40)  is 
''Capone,  supra/'  The  only  Capone  case  previously  cited 
by  appellee  is  Capone  v.  United  States,  56  F.  (2d)  927  (R. 
B.  p.  21).  That  case  in  no  way  concerns  itself  with 
or  even  remotely  touches  upon  the  admissibility  of  bank 
records  or  any  other  evidence.  However,  the  case  of 
Gusik  V.  United  States,  54  F.  (2d)  618,  619,  cited  by 
appellee,  cites  Capone  v.  United  States,  51  F.  (2d)  609, 
and  appellant  presumes  that  appellee  may  have  intended 
to  refer  to  that  Capone  case  rather  than  to  the  Capone 
case,  56  F.  (2d)  927,  cited  on  page  21  of  its  brief. 

In  Capone  v.  United  States,  51  F.  (2d)  609,  619,  the 
court,  in  considering  an  objection  to  the  admission  of  bank 
records  in  evidence,  held  that  such  records  were  sufficiently 
established  by  competent  proof  to  justify  their  admission 
in  evidence.  This  case,  too,  it  will  be  observed,  supports 
appellant's  position  that  the  bank  records  in  the  instant 
case  were  inadmissible  because  of  the  complete  absence 
of  competent  proof  to  justify  their  admission  in  evidence. 
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No  volume  or  page  citation  is  given  for  the  fourth 
case,  which  is  simply  cited  as  "First  National  Bank,"  and 
that  case  does  not  appear  in  the  list  of  cases  in  the  "Table 
of  Authorities  Cited"  in  appellee's  brief  (R.  B.  p.  iii),  nor 
does  such  case  appear  to  be  cited  at  any  other  place  in 
appellee's  brief.  The  only  case  counsel  for  appellant 
found,  as  the  result  of  a  diligent  search,  entitled  First 
National  Bank  v.  United  States,  or  vice  versa,  was  a  case 
reported  in  36  Fed.  Supp.  229.  That  case,  however,  does 
not  in  any  way  remotely  touch  upon  the  point  in  question. 

The  final  case  cited  by  appellee  is  Gleckman  v.  United 
States,  80  F.  (2d)  394.  That  case,  too,  is  contrary  to 
the  contention  of  appellee  and  substantiates  the  position 
and  contention  of  appellant  herein.  It  was,  in  fact,  cited 
by  appellant  in  his  Opening  Brief  (O.  B.  pp.  43-49). 

It  will  thus  be  seen  that  of  the  five  cases  cited,  one, 
''First  National  Bank,"  is  so  inadequately  cited  as  to  con- 
stitute no  citation  at  all;  another,  ''Capone,"  if  incorrectly 
cited,  substantiates  appellant's  contention,  or  if  correctly 
cited,  is  entirely  without  applicability;  a  third,  ''Oliver," 
is  completely  without  bearing  on  the  point  in  question,  and 
the  remaining  two,  "Giizik"  and  "Gleckman,"  likew^ise 
support  the  position  of  appellant  and  are  contrary  to  that 
of  appellee  in  that  they  require  bank  records,  to  be  ad- 
missible, be  shown  to  be  relevant  by  competent  evidence. 

Appellee  in  his  Point  III,  subdivision  B  (R.  B.  pp.  40- 
41),  discusses  Exhibits  44  and  45,  which  are,  respectively, 
an  insurance  policy  and  five  monthly  reports  made  in  con- 
nection therewith.  It  is  appellant's  contention  respecting 
these  exhibits  that  they  were  completely  irrelevant  to  the 
accusation  that  appellant  violated  Section  143(1:))  of  the 
Internal  Revenue  Code,  and  the  only  apparent  reason  for 
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their  introduction  in  evidence  was  to  prejudice  appellant 
(O.  B.  pp.  47-48). 

Appellee  makes  a  two-fold  answer  to  these  contentions. 
First,  that  Exhibits  44  and  45  were  admissible  as  proof 
of  appellant's  status  at  the  Acme  Meat  Co.  to  show  his 
true  income  in  1944;  and  secondly,  that  inconsistent  state- 
ments concerning  his  status  bore  upon  the  question  of  wil- 
fulness and  veracity.  Appellee  fails,  however,  to  indicate 
how  the  insurance  policies  and  monthly  reports  could  in 
any  way  show  appellant's  true  income  for  the  year  1944, 
or  to  explain  what  bearing  or  effect  said  exhibits  could 
have  upon  or  with  respect  to  appellant's  income  at  all. 
Moreover,  appellee's  present  answer  that  said  exhibits 
w^re  proof  of  appellant's  true  status  is  entirely  inconsist- 
ent with  its  position  at  the  trial  of  the  case  [Tr.  p.  1465]. 

Furthermore,  as  heretofore  pointed  out  in  appellant's 
opening  brief,  not  the  silghtest  relevancy  existed  between 
these  exhibits  and  the  offense  charged  against  appellant. 
Being  wholly  foreign  to  and  disconnected  with  the  pay- 
ment of  income  taxes,  said  exhibits  may  not  be  considered 
in  determining  whether  the  acts  of  appellant  respecting 
his  income  and  income  taxes  were  or  were  not  wilful  (O. 
B.  p.  48). 

Appellee  in  subdivision  C  of  Point  III  (R.  B.  p.  41) 
discusses  Exhibits  50A  and  50B.  These  are  identical 
statements  of  net  worth  of  appellant  as  of  April  30,  1945, 
which  appellant  contends  are  wholly  irrelevant  to  the  of- 
fense of  which  he  stood  accused  (O.  B.  pp.  48-51). 

Appellee's  sole  answer  to  this  contention  is  that  these 
statements  were  sent  to  the  government  agents  "in  sup- 
port of  Himmelfarb's  efforts  to  save  himself  after  his 
attempt  to  defeat  and  evade  the  payment  of  his  correct  tax 
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had  been  discovered."  The  quoted  statement,  like  so 
much  of  apj)ellee's  brief,  is  wholly  without  support  in  the 
record. 

The  only  testimony  in  the  record  respecting"  the  circum- 
stances of  the  preparation  and  delivery  of  these  state- 
ments is  that  Mr.  William  S.  Malin,  appellant's  account- 
ant, sent  them  to  government  agent  Bircher  [Tr.  pp.  1112, 
1152],  and  that  appellant  had  signed  Exhibit  50-B  [Tr. 
p.   1112]. 

This  witness,  with  respect  to  another  exhibit,  50-D,  did 
testify  that  it  was  prepared  at  Mr.  Bircher's  request  [Tr. 
pp.  1117-1118].  However,  even  with  the  aid  of  the  testi- 
mony respecting  an  exhibit  other  than  the  two  in  question, 
no  such  statement  as  is  made  by  appellee  can  be  yeasted 
therefrom. 

In  support  of  its  untenable  position,  appellee  avers  that 
the  utility  of  net  worth  statements  in  the  determination 
of  a  taxpayer's  income  is  too  well  established  to  require 
extensive  discussion,  and  cites  Malone  v.  United  States,  94 
F.  (2d)  281,  C.  C  A.  7,  cert.  den.  304  U.  S.  562.  Ap- 
pellant is  unable  to  fmd  in  the  cited  case  any  use  of  or 
reference  to  a  net  worth  statement,  but  assuming  that  it 
does  or  did,  we  are  not  in  the  case  at  bar  concerned  wnth 
any  question  of  the  utility  of  a  net  worth  statement  in 
the  determination  of  a  taxpayer's  income  because  no  com- 
petent evidence  was  introduced  to  lay  a  foundation  for 
or  to  establish  some  relevancy  between  the  net  worth 
statement  and  the  charge  made  against  the  accused. 
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POINT  IV. 

Appellant  in  his  Point  IV  urged  that  counsel  for  the 
government  was  guilty  of  misconduct  in  addressing  im- 
proper argument  to  the  jury,  and  devoted  over  thirteen 
pages  to  a  detailed  presentation  of  that  point,  citing  numer- 
ous cases  in  support  of  his  position  (O.  B.  p.  50). 

Appellee's  answer  may  be  summed  up  in  its  following 
two  sentences  (R.  B.  p.  42) : 

"Plainly,  Himmelfarb  here  seeks  to  divert  attention 
from  his  own  patent  guilt  by  pointing  an  accusing 
finger  elsewhere.     In  this  he  fails." 

In  subdivision  A  of  Point  IV  (R.  B.  pp.  42-43),  appel- 
lee seeks  to  justify  the  repeated  interchange  of  the  plural 
pronoun  "they"  for  "he,"  on  the  basis  that  such  "change 
was  necessitated  by  the  limited  admissions  of  certain  of 
the  evidence,  due  principally  to  Himmelfarb's  own  objec- 
tions, as  well  as  Ormont's,  with  which  the  record  abounds." 
This  explanation  indicates  that  the  government  has  either 
misconceived  or  deliberately  ignored  the  point  made  by 
appellant,  namely,  that  counsel  for  the  government  by  the 
recurring  use  of  the  plural  pronoun  "they,"  repeatedly  re- 
ferred to  and  applied  against  appellant  evidence  which 
was  not  in  the  record  against  him,  and  if  in  the  record 
at  all,  was  only  there  against  his  co-defendant,  Sam 
Ormont. 

No  aid  or  comfort  can  be  gained  by  the  government 
from  the  fact  that  the  court  properly  limited  the  admis- 
sion of  evidence  sought  to  be  introduced  by  it.  The  argu- 
ment of  counsel  for  the  government  was  incurably  preju- 
dicial for  each  of  the  reasons  advanced  in  appellant's  Open- 
ing Brief  (O.  B.  pp.  50-63). 
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In  subdivision  B  of  Point  TV  (R.  B.  pp.  43-44),  appel- 
lee discusses  appellant's  contention  that  counsel  for  the 
government  was  guilty  of  misconduct  in  stating  to  the 
jury  that  two  persons  were  accessible  as  witnesses  to  ap- 
pellant, were  not  called  by  him,  and  inferring  that  such 
witnesses,  if  called,  would  have  given  testimony  adverse 
and  prejudicial  to  appellant  (O.  B.  pp.  59-61). 

Appellee  labels  the  argument  made  by  appellant  in  sup- 
port of  such  contention  as  "slick"  (R.  B.  p.  43),  and  as- 
serts that  appellant's  counsel  in  his  closing  argument  had 
called  attention  to  the  limited  extent  to  which  Malin  testi- 
fied, and  first  mentioned  "Moody"  in  such  manner  as  to 
create  an  inference  that  Moody  may  have  been  respon- 
sible for  the  contents  of  appellant's  return.  Appellee 
thus  seeks  to  justify  its  argument  to  the  jury. 

A  reading  of  the  transcript  at  the  very  points  indicated 
by  counsel  for  the  government  will  establish  that  with 
respect  to  William  Malin  [Tr.  pp.  1501-1502],  a  witness 
for  the  government,  counsel  for  appellant  merely  evaluated 
the  full  force  and  efifect  of  this  witnesses'  testimony  in 
the  same  manner  as  the  testimony  of  every  other  witness 
who  testified  for  the  government  was  examined  and  evalu- 
ated. With  respect  to  Mr.  Moody,  counsel  for  the  appel- 
lant, in  discussing  Exhibits  4  and  5,  the  1944  tax  returns 
for  appellant  and  his  wife,  stated  that  there  appear  thereon 
a  statement  "signature  of  person  other  than  taxpayer  or 
agent  preparing  return,"  "and  a  signature  that  appears 
to  be  W.  Moody  on  that  return  which  establishes  it  as 
someone  other  than  defendant  Himmelfarb  who  prepared 
that  return."  It  can  hardly  be  said  that  such  argument 
by  counsel  for  ap])ellant  sanctions  the  conduct  of  coun- 
sel for  the  government  in  stating  to  the  jury  in  argument 
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that  certain  witnesses  might  have  been  called,  or  weren't 
called,  or  could  have  been  called,  and  to  infer  that  they 
were  not  called  because  their  testimony  would  have  been 
adverse  to  appellant. 

The  government  argues,  without  the  citation  of  a  single 
authority,  that  there  is  nothing  wrong  in  an  argument  to 
the  efifect  that  certain  witnesses  were  available  to  defend- 
ant, but  were  not  called  by  him  to  the  stand  (R.  B.  p.  44). 
The  law  is  to  the  contrary  (O.  B.  p.  60). 

POINT  V. 

"Appellant  in  his  Point  V  (O.  B.  p.  65),  contended  that 
the  trial  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  him  in  his  proposed  instructions,  No.  17,  22, 
25,  27,  29,  30  and  35. 

In  reply  appellee  states  as  a  conclusion  that  instructions 
No.  17  (O.  B.  p.  64),  No.  25  (O.  B.  p.  66),  No.  27 
(O.  B.  p.  67),  No.  29'  (O.  B.  p.  68).  No.  30  (O.  B. 
p.  69),  and  No.  35  (O.  B.  p.  70),  were  either  not  proper 
statements  of  the  law,  or  did  not  reflect  the  evidence  in 
the  case,  and  that  Instructions  No.  22  (O.  B.  p.  65)  and 
No.  33  (O.  B.  p.  70),  were  given  in  another  form  (R.  B. 
p.  45). 

It  would  have  been  most  helpful  to  appellant,  and  un- 
doubtedly to  the  court  as  well,  if  appellee  had  pointed  out 
in  which  respects  the  instructions  so  alluded  to  were  not 
proper  statements  of  the  law,  or  did  not  reflect  the  evi- 
dence in  the  case,  and  had  indicated  which  of  the  given 


^Erroneously  designated  No.  28  by  appellee  (R.  B.  p.  45). 
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instructions  covered  in  another  form  the  refused  instruc- 
tions requested  by  appellant. 

In  the  absence  of  such  explanations  and  indications, 
there  is  nothing  in  appellee's  Point  V  which  requires 
answer. 

POINT  VI. 

Appellant  in  his  Point  VI  (O.  B.  p.  72)),  urged  that  the 
trial  court  erred  in  denying  appellant's  motions  for  an  ac- 
quittal notwithstanding  the  verdict  of  the  jury,  and  in 
the  alternative,  for  a  new  trial. 

Appellee  declares  in  response  thereto  that  appellant's 
contentions  are  without  merit,  that  appellant  was  given  a 
fair  trial,  and  no  error  was  committed  requiring  reversal 
of  his  judgment  and  sentence  (R.  B.  p.  45). 

It  cannot  be  gainsaid  that  the  record  herein  completely 
disproves  the  contentions  of  appellee  and  establishes  ap- 
pellant's position  to  be  tenable, 

SUMMARY. 

Appellee,  as  if  possessed  of  vast  powers  of  prestidigita- 
tion, which  are  brought  into  play  by  the  mere  utterance 
of  its  conclusion  that  the  evidence  in  this  case  presents 
a  gross  violation  of  the  law  by  appellant,  ipso  facto  dis- 
misses and  dispels  all  of  the  contentions  advanced  by  ap- 
pellant, all  authorities  cited  in  support  of  appellant's 
argunient,  and  the  host  of  errors  committed  in  the  trial 
of  this  action. 

Not  content,  however,  to  rely  alone  upon  such  magical 
power,  ap])ellec  calls  to  its  aid  the  devices  of  distorting 
the  facts,  imi)lication,  innuendo,  and  embellishment  of  the 
record,  in  an  effort  to  sustain  its  untenable  position. 
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that  certain  witnesses  might  have  been  called,  or  weren't 
called,  or  could  have  been  called,  and  to  infer  that  they 
were  not  called  because  their  testimony  would  have  been 
adverse  to  appellant. 

The  government  argues,  without  the  citation  of  a  single 
authority,  that  there  is  nothing  wrong  in  an  argument  to 
the  effect  that  certain  witnesses  were  available  to  defend- 
ant, but  were  not  called  by  him  to  the  stand  (R.  B.  p.  44). 
The  law  is  to  the  contrary  (O.  B.  p.  60). 

POINT  V. 

"Appellant  in  his  Point  V  (O.  B.  p.  65),  contended  that 
the  trial  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  him  in  his  proposed  instructions.  No.  17,  22, 
25,  27,  29,  30  and  35. 

In  reply  appellee  states  as  a  conclusion  that  instructions 
No.  17  (O.  B.  p.  64),  No.  25  (O.  B.  p.  66),  No.  27 
(O.  B.  p.  67),  No.  29*^  (O.  B.  p.  68),  No.  30  (O.  B. 
p.  69),  and  No.  35  (O.  B.  p.  70),  were  either  not  proper 
statements  of  the  law,  or  did  not  reflect  the  evidence  in 
the  case,  and  that  Instructions  No.  22  (O.  B.  p.  6S)  and 
No.  35  (O.  B.  p.  70),  were  given  in  another  form  (R.  B. 
p.  45). 

It  would  have  been  most  helpful  to  appellant,  and  un- 
doubtedly to  the  court  as  well,  if  appellee  had  pointed  out 
in  which  respects  the  instructions  so  alluded  to  were  not 
proper  statements  of  the  law,  or  did  not  reflect  the  evi- 
dence in  the  case,  and  had  indicated  which  of  the  given 
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instructions  covered  in  another  form  the  refused  instruc- 
tions requested  by  appellant. 

In  the  absence  of  such  explanations  and  indications, 
there  is  nothing  in  appellee's  Point  V  which  requires 
answer. 

POINT  VI. 

Appellant  in  his  Point  VI  (O.  R.  p.  7Z),  urged  that  the 
trial  court  erred  in  denying  appellant's  motions  for  an  ac- 
quittal notwithstanding  the  verdict  of  the  jury,  and  in 
the  alternative,  for  a  new  trial. 

Appellee  declares  in  response  thereto  that  appellant's 
contentions  are  without  merit,  that  appellant  was  given  a 
fair  trial,  and  no  error  was  committed  requiring  reversal 
of  his  judgment  and  sentence  (R.  B.  p.  45). 

It  cannot  be  gainsaid  that  the  record  herein  completely 
disproves  the  contentions  of  appellee  and  establishes  ap- 
pellant's position  to  be  tenable. 

SUMMARY. 

Appellee,  as  if  possessed  of  vast  powers  of  prestidigita- 
tion, which  are  brought  into  play  by  the  mere  utterance 
of  its  conclusion  that  the  evidence  in  this  case  presents 
a  gross  violation  of  the  law  by  appellant,  ipso  facto  dis- 
misses and  dispels  all  of  the  contentions  advanced  by  ap- 
pellant, all  authorities  cited  in  support  of  appellant's 
argument,  and  the  host  of  errors  committed  in  the  trial 
of  this  action. 

Not  content,  however,  to  rely  alone  upon  such  magical 
])ower,  appellee  calls  to  its  aid  the  devices  of  distorting 
the  facts,  implication,  innuendo,  and  embellishment  of  the 
record,  in  an  effort  to  sustain  its  untenable  position. 
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Counsel  for  appellant  is  constrained  to  disclose  to  this 
court  his  deep-seated  belief  that  counsel  for  the  govern- 
ment failed  in  their  duties  and  responsibilities  to  the  court, 
to  this  appellant,  and  to  the  government  itself  in  the 
presentation  of  this  case  to  this  court,  as  reflected  by  its 
brief,  which  manifests  a  complete  lack  of  regard  for  the 
seriousness  of  a  criminal  proceeding  and  the  important 
significance  of  a  brief  therein. 

Appellant  having  been  neither  fairly  tried  nor  justly 
convicted,  is  entitled  to  a  reversal  by  this  court. 

Respectfully  submitted, 

William  Katz, 
Attorney  for  Appellant,  Phillip  Himmelfarh. 

Dated:     July  19,  1948. 
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APPENDIX  "A." 


Portion  of  Reporter's  Transcript  designated  by  appel- 
lant in  his  '^Designation  of  Record  on  Appeal"  to  be  in- 
cluded in  the  record  and  comprising  all  of  the  pertinent 
evidence  received  against  and  on  behalf  of  appellant. 

(a)   From  Reporter's  Transcript  of  Proceedings,  May 
21  and  May  22,  1947: 

1  )   Page  2,  line  1 ; 

2  )    Page  2,  lines  13  and  14; 

3  )   Page  4,  line  16,  to  p.  5,  line  19,  incl. : 

4  )    Page  11,  line  20,  to  p.  12,  line  1,  inch; 

5  )    Page  23,  lines  15-23,  incl. 

From  Reporter's  Transcript,  Volume  I,  of  proceed- 
ings Friday,  May  23,  1947: 


1  )  Page  15,  1 

2  )  Page  25,  1 

3  )  Page  25,  1 

4  )  Page  32,  1 

5  )  Page  41,  1 

6  )  Page  49,  1 

7  )  Page  52,  1 

8  )  Page  53,  1 

9  )  Page  54,  1 

10)  Page  55,  1 

11)  Page  60,  1 

12)  Page  63,  1 

13)  Page  72,  1 

14)  Page  84,  1 

15)  Page  89,  1 


nes  4-22,  incl. : 

nes  13-15,  incl. ; 

ne  18,  to  p.  26,  line  16,  inch; 

ne  5,  to  p.  33,  line  1,  incl.; 

ne  24,  to  p.  42,  line  14,  inch; 

ne  9,  to  p.  50,  line  1 1 ,  incl. ; 

ne  8,  to  p.  53,  line  13,  inch; 

nes  15-25,  inch; 

nes  3-25,  incl. ; 

ne  1,  to  p.  56,  line  1,  inch; 

ne  3,  to  p.  62.  line  9,  incl. ; 

ne  20,  to  p.  64,  line  5.  inch; 

ne  21,  to  p.  74,  line  21.  inch: 

nes  18-25,  inch; 

nes  9-25,  inch; 
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(16)  Page  92,  lines  8-17,  incl; 

(17)  Page  94,  lines  3-8,  incl; 

(18)  Page  94,  line  14,  to  p.  95,  line  16,  incl.; 

(19)  Page  96,  lines  2-12,  incl.; 

(20)  Page  96,  lines  15-20,  incl.; 

(21)  Page  97,  lines  10-24,  incl.; 

(22)  Page  98,  line  1,  to  p.  103,  line  22,  incl.; 

(c)   From  Reporter's   Transcript,   Volume   II,   of   pro- 
ceedings May  26,  1947: 

(  1  )  Page  107,  line  13,  to  p.  109,  line  18,  incl; 

(  2  )  Page  112,  lines  1-19,  incl.; 

(  3  )  Page  151,  lines  10-14,  incl.; 

(  4  )  Page  155,  lines  7-11,  incl.; 

(  5  )  Page  156,  lines  1-2,  incl.; 

(  6  )  Page  156,  lines  15-20,  incl.; 

(  7  )  Page  156,  line  24,  to  p.  157,  line  19,  incl; 

(  8  )  Page  158,  lines  2-3,  incl; 

(  9  )  Page  .158,  lines  19-22,  incl; 

(10)  Page  159,  lines  3-25,  incl; 

(11)  Page  160,  lines  15-25,  incl; 

(12)  Page  161,  line  12,  to  p.  164,  line  5,  incl; 

(13)  Page  165,  lines  2-5,  incl 


(d)  Fro 
ceed 

(  1 
(2 
(3 

(e)  Fro; 
ceed 

( 1 

(2 


1  Reporter's  Transcript,  Volume  III,  of  pro- 
ngs of  A.  M.  Session  of  May  27,  1947: 

Page  182,  lines  3-21,  incl; 

Page  184,  line  19,  to  p.  185,  line  10,  incl; 

Page  186,  line  9,  to  p.  187,  line  2,  incl; 

1  Reporter's  Transcript,  Volume  III,  of  pro- 
ngs of  P.  M.  Session  of  May  27,  1947: 

Page  252,  lines  4-10,  incl; 

Page  259,  line  13,  to  p.  260,  line  17,  incl 
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(f)  From  Reporter's  Transcript,  Volume  IV,  of  pro- 
ceedings of  A.  M.  Session  of  May  28,  1947: 

(  1  )   Page  321,  line  19,  to  p.  322,  line  9,  incl.; 

(  2  )   Page  322,  line  19,  to  p.  324,  line  25,  incl.; 

(  3  )   Page  373,  lines  1-19,  incl. 

(g)  From  Reporter's  Transcript,  Volume  VII,  of  pro- 
ceedings of  P.  M.  Session  of  June  4,  1947: 

(1)   Page  763,  line  22,  to  p.  811,  line  5,  incl. 

(h)   From  Reporter's  Transcript,  Volume  VIII,  of  pro- 
ceedings of  P.  M.  Session  of  June  5,  1947: 
(  1  )   Page  892,  line  5,  to  p.  893,  line  4,  incl. 

(i)    From  Reporter's  Transcript,  Volume  IX,  of  pro- 
ceedings of  A.  M.  Session  of  June  6,  1947: 
(1)   Page  985,  line  4,  to  p.  986,  line  9,  incl.; 
(  2  )   Page  986,  line  23,  to  p.  988,  line  3,  incl. 

(j)    From  Reix)rter's  Transcript,  Volume  IX,  of  pro- 
ceedings of  P.  M.  Session  of  June  6,  1947: 


(  1  )  Page  1008,  1 

(  2  )  Page  1013,  1 

(  3  )  Page  1023,  1 

(  4  )  Page  1032,  1 

(  5  )  Page  1040,  1 

(6)  Page  1061,  1 


ne  25,  to  p.  1012.  line  10.  incl.; 
ne  1,  to  p.  1022,  line  15,  incl.: 
ne  1,  to  p.  1031,  line  11,  incl.: 
ne  2,  to  p.  1039,  line  7,  incl. ; 
ne  6.  to  p.  1041,  line  1,  incl.: 
ne  21,  to  p.  1063,  line  3.  incl. 


(k)   From   Reporter's   Transcript,   Volume  X,   of   pro- 
ceedings of  A.  M,  Session  of  June  10.  1947: 
(  1  )   Page  1083,  line  13,  to  p.  1085,  line  25.  incl; 
(  2  )   Page  1086,  lines  5-21,  incl. 
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(1)    From   Reporter's   Transcript,  Volume   X,   of  pro- 
ceedings of  P.  M.  Session  of  June  10,  1947: 

(  1  )  Page  1119,  lines  7-10,  incL; 

(  2  )  Page  1149,  line  4,  to  p.  1150,  line  23,  incl.; 

(  3  )  Page  1151,  line  17,  to  p.  1152,  line  5,  incl.; 

(  4  )  Page  1153,  line  1,  to  p.  1157,  line  7,  incl.; 

(  5  )  Page  1158,  line  1,  to  p.  1161,  line  6,  incl. 

(m)  From  Reporter's  Transcript,  Volume  XI,  of  pro- 
ceedings of  A.  M.  Session  of  June  11,  1947: 

(  1  )  Page  1201,  line  1,  to  p.  1202,  line  14,  incl; 

(  2  )  Page  1203,  line  16,  to  p.  1204,  line  4,  incl.; 

(  3  )  Page  1205,  line  1,  to  p.  1214,  line  6,  incl; 

(  4  )  Page  1215,  line  1,  to  p.  1219,  line  17,  incl; 

(  5  )  Page  1220,  line  1,  to  p.  1222,  line  15,  incl; 

(  6  )  Page  1223,  line  1,  to  p.  1227,  line  2,  incl; 

(  7  )  Page  1228,  line  1,  to  p.  1238,  line  6,  incl. 

(n)   From  Reporter's  Transcript,  Volume  XI,  of  pro- 
ceedings of  P.  M.  Session  of  June  11,  1947: 

(  1  )    Page  1310,  line  17,  to  p.  1311,  line  8,  incl; 

(  2  )   Page  1315,  line  3,  to  p.  1317,  line  6,  incl; 

(  3  )   Page  1318,  line  1,  to  p.  1322,  line  11,  incl; 

(  4  )   Page  1323,  line  1,  to  p.  1327,  line  17,  incl; 

(  5  )   Page  1327,  lines  18  and  19,  incl; 

(  6  )    Page  1330,  lines  6-13,  incl; 

(  7  )   Page  1331,  lines  7-11,  incl; 

(  8  )   Page  1331,  line  23,  to  p.  1332,  line  4,  incl 


— 5— 


(o)   Froi 
ceed 

(1 

(2 
(3 
(4 

(5 

(p)   Fro 
ceed 

(1 

(2 
(3 
(4 
(5 
(6 
(7 

(q)    Fro 
ceed 

(1 

(2 
(3 
(4 
(5 


(r)   From 
ceed 


(1 


n  Reporter's 
ngs  of  A.  M 

Page  1400, 
Page  1419, 
Page  1421, 
Page  1421, 
Page  1422, 

1  Reporter's 
ngs  of  P.  M 

Page  1431, 
Page  1432, 
Page  1453, 
Page  1454, 
Page  1456, 
Page  1456, 
Page  1459, 

1  Reporter's 
ngs  of  A.  M 

Page  1538, 
Page  1541, 
Page  1543, 
Page  1558, 
Page  1562, 


Transcript,  Volume  XII,  of  pro- 
.  Session  of  June  12,  1947: 

line  1,  to  p.  1403,  line  25,  incl. ; 
line  24,  to  p.  1420,  line  24,  incl.; 
lines  1-15,  incl.; 
lines  19-24,  incl. ; 
lines  6-14,  incl. 

Transcript,  Volume  XII,  of  pro- 
.  Session,  June  12,  1947: 

nes  9-25,  incl. ; 

ne  24,  to  p.  1433,  line  20,  incl. ; 

ne  7,  to  p.  1454,  line  10.  incl.; 

ne  21,  to  p.  1455,  line  12,  incl.; 

nes  2-18,  inch; 

ne  25,  to  p.  1457,  line  14,  incl.; 

nes  10-19,  incl. 


Reporter's 
ngs  of  June 

Page  1599, 


Transcript,  Volume  XIII,  of  pro- 
.  Session  of  June  13,  1947: 

lines  12-18,  incl; 

line  15,  to  p.  1542,  line  10,  incl.; 

lines  10-19,  incl. ; 

lines  11-24,  incl. ; 

line  5,  to  p.  1593,  line  13,  incl. 

Transcript,  \^olume  XT\',  of  pro- 
16,  1947: 

line  4,  to  p.  1613,  line  12.  incl. 


APPENDIX  "B." 

Excerpts  from  Reporter's  Transcript,  Volume  I,  pages 
427-435,  inclusive: 

(Testimony  of  Ernest  Link.) 

O.     You  turned  them  over  to  him?     A.    Yes. 

O.  Now,  Mr.  Link,  did  you  ever  see  any  other  rec- 
ord of  income  of  either  Sam  Ormont  or  Phillip  Himmel- 
farb,  or  the  defendant  Acme  Meat  Company,  besides  the 
records — 

The  Court:     The  defendant  Acme  Meat  Company? 

Mr.  Strong:  Not  the  defendant;  the  defendant  Sam 
Ormont,  the  defendant  Phillip  Himmelfarb  and  the  Acme 
Meat  Company,  not  a  defendant. 

Mr.  Katz:  I  object  to  that,  if  the  court  please,  on  the 
ground  that  as  to  the  defendant  Himmelfarb  there  is  no 
foundation  laid,  it  assumes  facts  not  in  evidence,  incompe- 
tent, irrelevant  and  immaterial,  has  no  bearing  on  any 
issues  in  this  case. 

Mr.  Robnett:  I  adopt  the  same  objection  for  Mr.  Or- 
mont and  add  to  it  that  it  is  asking  for  an  opinion  of  the 
witness,  to-wit,  namely,  whether  it  is  a  record  of  income. 

The  Court:     Let  me  hear  the  question  again. 

(The  question  referred  to  was  read  by  the  reporter,  as 
follows : 

(*'0.  Now,  Mr.  Link,  did  you  ever  see  any  other  rec- 
ord of  [153]  income  of  either  Sam  Ormont  or  Phillip 
Himmelfarb,  or  the  Acme  Meat  Company,  besides  the 
records  you  have  testified  to  here?") 

The  Court:  There  is  no  foundation  for  Himmelfarb. 
The  objection  as  to  Phillip  Himmelfarb  is  sustained.    The 


—7— 

objection  is  overruled  as  to  the  defendant  Ormont.  The 
witness  may  answer  the  question. 

Do  you  remember  it? 

The  Witness:     Yes,  I  do. 

No,  I  saw  no  records. 

Q.  (By  Mr.  Strong-) :  Did  you  see  anything?  A. 
Yes. 

O.     What?     A.     I  saw  the  taking  of  money. 

Mr.  Robnett:  I  object  to  that  and  move  to  strike  it 
out,  if  the  court  please,  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial,  and  doesn't  show  income. 

Mr.  Strong:     He  hasn't  finished  yet,  your  Honor. 

The  Court:  Well,  at  the  present  stage  of  the  answer 
it  is  a  conclusion  of  the  witness  and  is  objectionable. 

Q.      (By  Mr.  Strong)  :     Describe  what  you  saw. 

The  Court:  The  answer  may  be  stricken.  The  jury  is 
instructed  to  disregard  it.  Obviously  the  defendant  Sam 
[154]  Ormont  was  in  business  and  he  had  to  take  money 
from  somebody. 

Mr.  Strong:  My  understanding  is  that  the  witness  is 
testifying  to  money — 

The  Court :  He  just  said  he  saw  him  take  money.  He 
hasn't  testified  to  anything  else. 

Mr.  Strong:     Let  me  go  back  for  a  moment. 

O.  Do  you  know  the  defendant  Phillip  Himmelfarb? 
A.     Yes. 

O.  Did  you  see  Mr.  Himmelfarb  on  the  premises  of 
the  Acme  Meat  Company  at  any  time?     A.     Yes.   [155] 

O.     During  what  period?     A.     During  1Q44  and  1945. 

O.     W^ill  you  state  what  you  observed  him  doing? 

Mr.  Katz:  That  is  objected  to  upon  the  ground  that 
no  foundation  has  been  laid  as  to  time  and  place. 


Mr.  Strong:  The  place  is  the  premises,  and  the  time 
is  1944  and  1945. 

The  Court:  I  take  it  that  your  question  generally 
is  as  to  what  he  was  doing. 

Mr.  Strong:     I  want  to  show  how  he  was — 

The  Court:  I  think  it  is  a  little  too  broad.  What  did 
you  see  him  doing  in  1944  and  1945  is  liable  to  cover  quite 
a  variety  of  situations. 

O.     (By  Mr.  Strong)  :     Did  you  see  Mr.  Himmelfarb 
performing  any  work  on  the  premises  of  the  Acme  Meat 
Company  during  1944?     A.     Yes. 
"  O.     And  during  1945?     A.     Yes. 

O.     What  did  you  observe? 

Mr.  Katz:  I  object  to  that,  if  the  Court  please,  as  too 
indefinite;  no  foundation  laid. 

The  Court:     Overruled. 

A.  I  saw  Mr.  Himmelfarb  making  out  invoices  to 
customers  when  they  would  come  to  the  Acme  Meat  Com- 
pany. He  would  [156]  then  compute  on  the  machine  in 
the  office  the  amount  due  by  the  customer;  then  he  would 
make  after  that  computation  another  computation  on  the 
machine,  a  multiplication  of  the  weight  of  that  carcass  of 
beef,  or  whatever  it  may  have  been,  and  enter  this  figure 
which  was,  as  a  rule,  a  computation — 

Mr.  Katz :  That  is  objected  to,  if  the  Court  please. 
The  witness  quite  obviously  is  testifying  to  a  conclusion, 
and  to  opinions  on  the  part  of  the  witness,  without  any 
foundation  being  laid  therefor. 

The  Court :  The  question  is  all  right  to  where  he  stated 
just  now  as  a  rule,  and  he  would  enter  the  computation. 
From  there  you  can  go  on.  but  not  anything  else  about 
your  ideas  as  to  why  he  was  doing  it. 


The  Witness:  I  saw  him  compute  the  weight  of  the 
bill  with  the  figure  3,  and  enter  the  amount  on  a  list  which 
was  kept  in  the  drawer  of  that  desk. 

Q.  (By  Mr.  Strong):  What  desk?  A.  Of  the 
desk  of  the  Acme  Meat  Company,  in  the  office. 

Mr.  Robnett:  I  move  to  strike  out  the  answer  as  to 
Mr.  Ormont  upon  the  ground  that  it  is  hearsay  and  the 
opinion  of  the  witness,  and  is  not  binding  upon  Sam  Or- 
mont. 

Mr.  Strong:  We  will  tic  it  up,  your  Honor,  with  Sam 
Ormont. 

Mr.  Robnett:  It  is  incompetent,  irrelevant  and  imma- 
terial. [157] 

The  Court:     That  was  at  the  Acme  Meat  Company? 

The  Witness :     Yes. 

The  Court:  There  is  testimony  in  the  record  that  the 
defendant  Sam  Ormont  owned  the  Acme  Meat  Company 
in  1944.  The  objection  will  be  overruled  as  to  both  de- 
fendants. 

O.  (By  Mr.  Strong) :  Did  Mr.  Himmelfarb  work  at 
the  Acme  Meat  Company? 

Mr.  Katz:  I  object  to  that  as  calling  for  the  conclu- 
sion of  the  witness. 

O.  (By  Mr.  Strong)  :  State,  if  you  know,  what  he 
did. 

The  Court:     Do  you  withdraw  the  last  question? 

Mr.  Strong:     I  withdraw  it,  to  save  time. 

The  Court:  I  thought  you  just  asked  him  what  Mr. 
Himmelfarb  did  down  there,  and  he  described  it. 

Mr.  Strong:  Then  he  went  into  some  particular  de- 
tails.    1  would  like  to  know  what  the  defendant  did. 
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The  Court:  Did  you  see  him  do  anything  else  other 
than  what  you  have  just  got  through  describing?  A. 
Yes. 

The  Court:  He  may  express  his  conclusion  generally. 
Himmelfarb,  was  he  down  there  in  connection  with  the 
company  in  some  way  or  another? 

The  Witness:     Yes. 

O.      (By  Mr.  Strong):     In  what  way? 

The  Court:  If  you  know.  Do  you  know?  A.  He 
was  selling  beef  and  other  meat  cuts  to  the  trade. 

O.  (By  Mr.  Strong):  For  the  Acme  Meat  Com- 
pany?    A.     For  the  Acme  Meat  Company. 

O.     As  an  employee? 

The  Court:  Do  you  know  whether  or  not  he  was  an 
employee  or  one  of  the  owners,  or  how  he  was  connected? 
Do  you  know  that?     A.     What  is  that? 

O.  Whether  or  not  he  was  an  employee  or  otherwise 
connected  with  the  company  ?  The  answer  to  that  is  yes  or 
no?  Do  you  know  it?  A.  I  can  say  yes  and  no,  be- 
cause I  know  two  sides  of  it. 

O.     You  know  two  sides?     A.     Yes. 

Q.  What  I  am  trying  to  get  at  is,  when  I  asked  you 
if  you  know,  if  you  know  it  of  your  own  knowledge,  or 
if  you  just  heard  someone  gossiping  or  not?  A.  No, 
it  is  definitely  knowledge. 

O.     You  know  that?     A.    Yes.  [159] 

O.  What  was  his  relationship  to  the  Acme  Meat  Com- 
pany?    A.     He  was  a  partner. 

O.     He  was  a  partner  when?     A.     In  1944  and  1945. 
O.     And  1945?     A.     Yes. 

Mr.  Robnett:     I  move  to  strike  out  the  answer  as  a 
conclusion  of  the  witness,  if  the  Court  please. 
Mr.  Strong.  We  have  further  proof. 
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The  Court:  That  is  a  legal  conclusion,  whether  a  per- 
son is  a  partner,  or  is  not.  I  think  probably  your  objec- 
tion is  good  as  to  both  defendants,  and  the  jury  will  be 
instructed  to  disregard  the  answer  of  the  witness.  I  think 
perhaps  more  foundation  can  be  laid. 

The  Court :  Did  you  make  out  the  payroll  checks  ?  A. 
No. 

Q.     Did  you  audit  the  payroll  checks?     A.     Yes. 

Q.     You  checked  them  in  the  book?     A.     Yes. 

Q.     Against  the  check  books?     A.     Yes. 

O.  Were  they  payroll  checks  to  Phillip  Himmelfarb? 
A.     Yes.     That's  why  the  answer  was  yes  and  no. 

Mr.  Strong:  If  your  Honor  please,  I  started  this  to 
get  Mr.  Himmelfarb  into  the  picture,  but  I  have  forgotten 
what  I  was  getting  him  into.  The  question  I  asked  was 
sustained  as  to  Mr.  Himmelfarb,  because  he  was  not  in 
the  picture.     May  I  have  the  question  read? 

(Record  read  by  the  reporter.) 

The  Court:  You  had  better  ask  another  question. 
What  you  are  trying  to  find  out  is  the  connection  of  Him- 
melfarb with  the  Acme  Meat  Company? 

Mr.  Strong:  For  a  purpose.  We  will  leave  that  for 
the  time  being. 

O.  These  entries  which  you  discussed,  which  you  saw 
Mr.  Hinmielfarb  making  on  the  sheets  of  paper,  was  it — 
A.     It  was  a  list,  yes. 

O.  Did  you  ever  see  Mr.  Himmelfarb  receive  any 
sums  of  money  in  connection  with  the  sale  of  meat,  which 
he  entered  on  those  sheets  you  have  described? 

Mr.  Katz :  T  object  to  that,  as  a  conclusion  of  the 
witness;  inconi])etent.  irrelevant  and  immaterial;  no  foun- 
dation laid. 
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Mr.  Robnett:  It  is  incompetent,  irrelevant  and  imma- 
terial as  to  Mr.  Ormont.  There  is  no  connection  between 
Mr.  Ormont  and  Mr.  Himmelfarb  shown  here  except  as 
an  employee. 

Mr.  Strong:  I  don't  know  that  it  is  shown  except 
as  an  employee.   [161] 

Mr.  Robnett:  It  is  shown  he  received  employee's 
checks. 

The  Court:     That  is  the  record  up  to  now. 

Mr.  Strong:  It  shows  the  receipt  of  those  checks  by 
him. 

The  Court:     Payroll  checks.     Let  me  hear  that. 

(Record  read  by  the  reporter.) 

The  Court:  The  objection  is  overruled  as  to  both  de- 
fendants. 

A.     Not  in  connection  with  that  list. 

O.  (By  Mr.  Strong) :  What  did  you  observe  in  con- 
nection with  that  list?  A.  I  saw  on  the  list  the  names 
of  customers  and  the  amounts  placed  opposite  those  names 
of  the  customers.  Sometimes  they  were  written  in  the 
handwriting  of  Mr.  Himmelfarb,  and  sometimes  in  the 
handwriting  of  Mr.  Ormont.  Some  of  them  were  marked 
'Taid"  and  crossed  out;  some  of  them  were  left  open, 
and  not  crossed  out. 

O.  Did  you  record  any  of  those  amounts  on  those 
sheets  into  the  records  and  books  of  the  Acme  Meat  Com- 
pany ? 

Mr.  Katz:  Objected  to  as  to  the  defendant  Himmel- 
farb. It  is  incompetent,  irrelevant  and  immaterial.  The 
books  and  records  are  the  best  evidence. 

Mr.   Strong:     We  don't  have  them. 

Mr.  Robnett:     We  join  in  the  objection. 
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The  Court:     Objection  overruled. 

Q.  Did  you  record  any  of  the  amounts  from  that  list 
you  [162]  have  spoken  of  into  the  books  and  records 
which  you  kept  of  the  Acme  Meat  Company?     A.     No. 

Q.  (By  Mr.  Strong):  With  reference  to  Mr.  Him- 
melfarb — 

The  Court:  Did  you  ever  examine  that  list?  A. 
That  one  time. 

Q.     One  time?     A.     Yes. 

Q.  You  say  there  were  names  of  people  on  the  list? 
A.     Yes. 

O.  And  figures?  A.  Yes.  I  had  half  an  hour's 
time  to  study  it. 
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APPENDIX  "C." 

Excerpt  from  Reporter's  Transcript,  Volume  III,  pp. 
953-956,  inclusive: 

(Testimony  of  J.  Bryant  Eustice.) 

O.     Is  that  the  only  page?     A.    Just  the  one  page. 

The  Clerk:     We  have  a  40-A,  your  Honor. 

The  Court:  40-B.  You  said  Mr.  Berlin  was  there. 
The  [816]  bookkeeper's  name  is  Link,  isn't  it? 

The  Witness:  The  first  bookkeeper's  name  was  Link, 
and  Mr.  Berlin  was  bookkeeper  at  the  time  I  made  the 
audit. 

O.  (By  Mr.  Strong) :  Looking  at  Government's  Ex- 
hibit 40-B  for  identification,  will  you  state  whether  that 
is  the  transcript  which  you  made  of  the  books  and  records 
of  the  Acme  Meat  Company,  as  you  just  testified?  A. 
Yes,  sir,  it  is. 

O.  Do  you  have  the  books  and  records  at  the  present 
time?     A.     No,  sir. 

Q.  Where  did  you  last  see  them?  A,  At  the  office 
of  the  Acme  Meat  Company. 

O.  Will  you  take  the  income  tax  return  of  the  defend- 
ant, Phillip  Himmelfarb,  for  the  year  1944?  A.  What 
number  is  that,  please? 

The  Court :     4.     A.     I  haven't  got  it. 

O.     You  have  it  now?     A.     Yes,  sir. 

O.  You  have  already  testified  as  to  what  books  and 
records  you  used  in  connection  with  your  examination  of 
the  return  for  the  year  1944,  of  Himmelfarb,  is  that 
right?     A.     Yes,  sir,  I  have. 

O.  Now,  on  the  basis  of  the  investigation  which  you 
made,  [817]  as  you  have  heretofore  testified,  did  you  de- 
termine whether  or  not  there  was  anv  additional  income 
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for  the  defendant  Phillip  Himmelfarb  for  the  year  1944, 
over  and  above  that  reported  on  the  income  tax  return 
of  Phillip  Himmelfarb  for  the  year  1944? 

Mr.  Katz :  Objected  to,  if  the  Court  please.  No 
foundation  has  been  laid :  it  is  incompetent,  irrelevant 
and  immaterial,  and  has  no  bearing  upon  any  issue  in 
the  case.  It  calls  for  the  conclusion  of  the  witness;  calls 
for  hearsay;  assumes  facts  not  in  evidence.  With  re- 
spect, if  the  Court  please  to  the  matter  of  that  transcript, 
we  object  to  the  use  of  it  as  being  a  hearsay  record  of  a 
hearsay  record. 

The  Court:  Let  me  hear  the  question  again,  will  you, 
2^1  r.  Reporter? 

(Question  read  by  the  reporter.) 

The  Court:  That  calls  for  his  conclusion.  This  wit- 
ness is  offered  as  an  expert. 

Mr.  Strong:  May  I  submit  that  these  are  questions 
which  were  asked  as  to  the  other  defendant? 

The  Court:     He  did  not  object. 

Mr.  Strong:     This  is  just  preliminary. 

The  Court :  The  objection  will  be  overruled,  and  it  will 
call  for  a  yes  or  no  answer.  I  think  your  form  is  proper 
— if  he  determined  it,  whether  or  not  in  his  opinion,  after 
an  investigation,  he  was  of  the  opinion  that  there  was  un- 
reported income.  I  think  that  would  be  an  appropriate 
question.   [818] 

Mr.  Strons::  I  will  incorporate  that  language  into  my 
question,  if  I  may. 

The  Witness :     The  answer  is  yes. 

O.  Will  you  take  up  the  summary  of  adjustments 
which  you  have  there,  and  turn  to  the  page  with  refer- 
ence to  Phillip  Himmelfarb  for  the  year  1944?  A.  Yes, 
sir. 
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Q.  And  the  income  tax  return  for  Phillip  Himmelfarb 
for  the  year  1944? 

Mr.  Katz :  If  the  Court  please,  with  reference  to  that 
summary,  I  believe  that  is  a  matter  that  was  gone  into 
before.  It  was  based  upon  the  working  papers  that  had 
been  excluded,  insofar  as  used  in  1941  [sic.  Ex.  41],  which 
was  established  to  be  inaccurate,  was  prepared  by  others, 
and  is  not  verified,  and  is  based  upon  oral  statements  from 
persons  that  are  not  before  this  court,  and  based  in  part 
upon  documents,  and  papers  that  have  not  been  brought 
into  this  court.  I  believe  that  the  summary  is  subject  to 
the  same  infirmities  as  the  working  papers,  and  I  object 
to  it  upon  those  grounds. 

Mr.  Strong:  The  witness  testified  that  he  did  not 
use  1941  [sic.  Ex.  41]. 

The  Court:     That  he  did  not  use  the  working  papers? 

Mr.  Strong:     That's  right. 

The  Court:  He  has  testified  he  did  not  use  the  work- 
ing papers  in  making  his  calculations  in  relation  to  Phillip 
[819]  Himmelfarb  for  1944  income. 

Mr.  Katz :  The  preceding  question,  if  the  Court  please, 
was  upon  the  basis  of  the  investigation  he  made  he  came 
to  a  determination  with  respect  to  the  income  tax.  The 
investigation  consisted  of  the  information  contained  in  his 
working  papers,  which  this  Court  previously  distinguished. 
He  said  he  did  not  necessarily  rely  upon,  but  did  use  it. 

Mr.  Strong:  That  is  anticipating  what  the  basis  is. 
We  will  show  what  the  basis  is,  as  we  go  along.  The  wit- 
ness has  already  testified  that  in  making  up  his  opinion 
as  to  what  the  additional  income  is  he  relied  upon  the  in- 
come tax  return  for  the  year  1944,  his  bank  records,  which 
are  here,  and  upon  other  documents  and  the  books  and 
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records  of  the  Acme  Meat  Company,  and  he  specifically 
pointed  out  he  did  not  rely  upon  1941  [sic.  Ex.  41]. 

The  Court:  And  whatever  information  was  contained 
therein.  However,  he  did  get  that  information,  and  gave 
consideration  to  it  in  his  investigation. 

Mr.  Strong:     And  rejected  it. 

The  Court :  He  said  that  he  rejected  it ;  but  he  gathered 
the  information.  He  has  the  information  there  concern- 
ing the  man's  bank  account.  He  used  that  to  verify  cer- 
tain items,  didn't  you — the  information  you  had  on  your 
working  papers? 

The  Witness:  No,  not  to  verify  any  items,  which  I 
made  adjustments  on.   [820] 

The  Court:  He  says  any  items  he  made  adjustments 
on.  He  had  to  verify  the  source  of  income,  so  he  had 
to  take  that  into  consideration. 

Mr.  Strong:  This  is  the  same  problem  we  had  at  the 
outset  of  the  trial. 

The  Court:  And  we  are  just  about  in  the  same 
place  to. 

Mr.  Strong:     Do  you  mean  as  to  a  recess? 
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To  the  Honorable  NintJi  Cireuit  Court  of  Appeals  of  the 
United  States  of  America: 

Appellee's  brief  fails  in  general  to  answer  most  of  the 
errors  set  forth  in  appellant's  opening  brief,  but  consists 
of  a  lot  of  mis-statements  of  the  facts,  which  are  certainly 
intended  to  prejudice  this  Court,  and  we  feel  that  those 
mis-statements  require  some  answer,  and  we  wish  to  take 
them  up  under  the  numbers  of  specifications  of  errors 
assigned  by  appellant.     All  italics  will  be  ours. 
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ERRORS  NUMBERS  5  AND  6. 

Defendant's  Motion  for  Immunity  Should  Have  Been 

Granted. 

Appellee,  in  its  brief,  pages  22  and  23,  endeavored  to 
brush  aside  this  error  by  claiming  that  the  examination 
of  the  appellant,  Ormont,  before  the  Grand  Jury  had 
nothing-  to  do  with  this  income  tax  prosecution  in  this 
case,  and  states  that  nothing  in  the  instant  case  relates 
to  over-payments  by  Ormont  to  anyone  else. 

The  testimony  of  appellant  before  the  Grand  Jury  is  set 
forth  in  full  |  R.  Vol.  I,  pp.  214-236,  inclusive]  and  in 
substance  the  appellant  was  interrogated  at  great  length 
as  to  "extra  charges,"  which  he  paid  for  slaughtering 
cattle  during  the  year  1944  [R.  215].  He  testified  that 
these  "extra  services"  or  charges,  during  the  year  1944, 
were  between  Six  Thousand  Five  Hundred  Dollars 
($6,500)  and  Seven  Thousand  Dollars  ($7,000)  [R.  222]. 
That  all  these  charges  were  entered  upon  his  books 
[R.  227]. 

Government  witness,  Ernest  Link,  testified  he  made 
appellant,  Ormont's,  income  tax  returns  from  the  books 
[R.  465]. 

Profit  or  Income. 

He  was  also  questioned  concerning  the  profit  he  made 
[R.  230,  233,  235]. 

Appellee  on  page  23  of  its  brief  says: 

"In  fact  any  over-payments  which  he  made,  tended 
to  reduce  his  true  gross  income  which  he  is  charged 
with  having  under  stated." 

This  is  a  fallacy.  The  Government  in  its  investigation 
before   the   Grand   Jury,    was   claiming   that   these   over- 
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payments  were  illegal,  and  as  a  result  of  the  testimony  of 
appellant,  actually  indicted  the  ones  to  whom  such  over- 
payments were  made  on  the  ground  that  they  were  illegal, 
and  the  defendants  in  that  indictment  entered  pleas  of 
guilty  [R.  204]. 

It  follows  that  if  such  "over-payments"  were  in  viola- 
tion of  the  O.  P.  A.,  the  appellant  had  no  legal  right  to 
l)Ut  them  on  his  books  as  part  of  the  cost  and  thereby 
reduce  his  true  gross  income,  but  would  have  been  liable 
for  an  income  tax  on  such  over-payments  and  subject  to 
indictment  under  the  Internal  Re\Tnue  Code,  which  is  the 
very  code  and  law  under  which  the  indictment  in  the  case 
at  bar  was  found. 

See: 

Research  Institute  of  America,  Federal  Tax  Co- 
ordinator, Vol.  I,  p.  4124  under  D-61.  citing  in- 
come tax,  Office  Decisions,  3724,  1945,  60: 

United  States  v.  Schenck,  126  F.  (2d)  702,  in 
which  certiorari  was  denied,  316  U.  S.  705,  and 
in  which  case  the  Court  held  that  the  claim  of 
willfully  attempting  to  evade  income  taxes  may 
be  committed  by  taking  fraudulent  or  illegal  de- 
ductions from  gross  income,  as  well  as  fraudu- 
lently failing  to  report  income  receipts. 

Under  the  law  of  immunity,  it  is  not  necessary  that  the 
Grand  Jury  be  investigating  the  offense  for  which  the 
witness  is  eventually  charged,  but  as  shown  by  the  authori- 
ties cited  by  appellant's  opening  brief,  page  101 : 

"It  is  sufficient  if  there  is  a  law  creating  the  oft"ense 
under  which  the  witness  may  be  prosecuted." 


The  law  of  immunity  exempts  him  for  criminal  prosecu- 
tion "from  any  offense  that  may  be  disclosed  as  a  conse- 
quence of  his  examination."  Immunity,  to  be  of  any 
efifect,  must  be  co-extensive  with  the  constitution  and 
niitst  protect  the  defendant  from  any  prosecution  for  any 
offense  that  may  be  disclosed  as  a  consequence  of  his 
examination. 

See: 

Counselman  v.  Hitchcock,  142  U.  S.  547; 

Boyd  V.  United  States,  116  U.  S.  616: 

United  States  v.  Weinberg,  65  F.  (2d)  394; 

U.  S.  V.  Andolschek,  142  F.   (2d)  503  (C.  C.  A. 
N.  Y.). 

It  makes  no  difference  whether  defendant's  testimony 
was  negative  or  affirmative,  since  it  was  possible  that  the 
questions  might  have  brought  forth  incriminating  an- 
swers. 

See: 

United  States  v.  Armour  and  Company,  64  Fed. 

Supp.  855,  and  authorities  cited; 

U .  S.  V.  Andolschek,  supra. 

It  should  be  noted  that  the  testimony  of  appellant  before 
the  Grand  Jury  was  on  October  10,  1945  [R.  214],  and 
this  was  several  months  after  the  Revenue  Department  had 
started  its  investigation  of  appellant's  income  taxes,  which, 
according  to  witness,  Donald  Burcher,  commenced  about 
the  23rd  day  of  May,  1945.  [R.  Vol.  Ill,  pp.  1134- 
1135.]  Appellant  was  not  advised  of  his  constitutional 
rights  to  refuse  to  testify  before  the  Grand  Jury  and  did 
not  waive  his  right  to  immunity.     In  fact,  as  shown  on 
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page  104  of  onr  opening  brief  by  a  quotation  from  the 
Record,  page  276,  Mr.  Strong  stated  that  The  witnesses 
would  not  sign  a  waiver  of  immunity.  This  entire  case 
against  ap])ellant  was  based  upon  alleged  violation  of  the 
O.  P.  A.  regulations,  and  appellant's  income  therefrom, 
as  is  well  illustrated  by  appellee's  brief  on  page  7. 

Where  a  defendant  is  subpoenaed  and  put  under  oath  by 
a  prosecution,  the  prosecutor  in  so  doing  knows  that  if 
lie  asks  any  questions,  the  answers  to  which  might  to  any 
degree  be  incriminating,  that  he  is  exchanging  immunity 
for  testimony  and  whether  such  answers  are  incriminating 
is  not  the  test.  We  quote  from  the  case  of  U.  S.  v. 
Monia,  317  U.  S.  424,  at  page  430: 

"The  legislation  involved  in  the  instant  case  is 
plain  in  its  terms,  and,  on  its  face,  means  to  the  lay- 
man that  if  he  is  subpoenaed,  and  testifies,  he  is  to 
have  immunity.  Instead  of  being  a  trap  for  the 
government,  as  was  the  original  act,  the  statutes  in 
question,  if  interpreted  as  the  government  now  desires, 
may  well  be  a  trap  for  the  witness.  Congress  evi- 
dently intended  to  afford  government  officials  the 
choice  of  subpoenaing  a  witness  and  putting  him 
under  oath  with  the  knowledge  that  he  zvould  have 
complete  immunity  from  prosecution  respecting  any 
matter  substantially  connected  zvith  tJie  transactions 
in  respect  of  zvhich  lie  testifies,  or  retaining  the  right 
to  prosecute  by  foregoing  the  opportunity  to  examine 
him." 

We  call  the  Court's  attention  also  to  the  case  of  Armour 
and  Company  v.  U.  S.,  64  Fed.  Supp.  55.  which, 
although  a  District  Ccnu't  opini(m,  is  nevertheless  very  well 
reasoned  and  based  upon  the  leading  authorities  which  are 
cited  therein  and  quotations  taken  therefrom,  which  apply 
to  the  case  at  bar. 


Government  Put  Evidence  Before  Jury  of 
"Over-Payments." 

Appellee  claims  there  was  nothing  in  the  instant  case 
relating  to  over-payments  to  anyone.  We  quote  the 
following  from  the  testimony  of  Samuel  J.  Phoebus  [R. 
Vol.  Ill,  p.  1025]  in  which  he  is  testifying  as  to  a  con- 
versation with  the  defendant  May  18,  1945,  and  says: 

"We  asked  him  if  he  had  ever  been  required  to  pay 
to  other  people,  amounts  which  he  had  not  recorded 
on  his  books,  and  he  said  'No.'  We  questioned  him 
a  little  further  and  finally  he  said,  'Yes,  there  were 
some  amounts  that  zvere  paid  over  that  are  on  the 
books.'  " 

Appellant's  counsel  immediately  moved  to  strike  out 
the  conversation  and  the  Court  said : 

"That  all  goes  to  the  general  subject  matter.  The 
objection  is  over-ruled." 

The  foregoing  took  place  on  June  5,  1947  [R.  Vol.  Ill, 
p.  1006],  five  days  later,  to-wit,  June  10,  1947,  at  the 
afternoon  session  of  Court  [R.  Vol.  Ill,  p.  1215],  appel- 
lant's counsel  made  another  motion  to  strike  said  evidence 
and  conversation  of  May  18.  1945,  and  then  the  Court 
granted  the  same.  [We  quote  from  R.  Vol.  Ill,  foot  of 
page  1246] : 

"The  Court:  All  the  motions  to  strike  are  denied, 
except  your  first  motion  to  strike  the  testimony  of 
the  Witness,  Phoebus,  of  the  conversation  on  May  18, 
which  is  granted." 

This  last  motion  and  the  order  granting  the  same,  were 
outside  the  presence  of  the  jury.  And  the  next  day, 
namely  June   11,   1947,   the   Court   merely   instructed   the 


jury  that  all  conversations  by  Mr.  Phoebus  with  the 
defendant,  Orniont,  prior  to  May  24,  were  stricken  from 
the  record,  and  the  jury  was  instructed  to  disregard  them. 
The  Court  did  not  advise  the  jury  of  the  substances  of  the 
conversations  so  stricken,  although  the  witness  had  testi- 
fied to  several  conversations,  including  some  that  were  not 
stricken,  and  it  would  have  been  impossible  for  the  jury 
to  have  remembered  the  substances  of  those  that  were 
stricken,  especially  since  this  conversation  had  been  al- 
lowed to  remain  in  the  minds  of  the  jurors  from  June  5 
until  June  11,  and  this  particular  conversation  had  been 
emphasized  to  them  as  being  proper,  by  the  Court  having 
denied  the  motion  to  strike  the  same  immediately  after  it 
had  been  uttered,  and  this  belated  granting  of  a  motion 
to  strike  the  evidence,  certainly  did  not  erase  from  the 
minds  of  the  jurors  the  impression  the  evidence  had  made 
thereon,  as  was  said  in  the  case  of  People  v.  Bird,  132 
Cal.  261-264,  with  respect  to  such  procedure: 

"The  practice,  however,  is  one  not  to  be  com- 
mended, for  there  is  inevitably  some  impression  made 
and  effect  left  upon  the  minds  of  the  jurors." 

This  is  emphasized  by  the  fact  that  Mr.  Strong,  the 
prosecuting  attorney,  and  who,  we  understand,  prepared 
appellee's  brief,  refers  to  this  conversation  that  was 
stricken  in  said  brief  on  page  5,  at  the  foot  of  page  5. 
where  he  states: 

"On  May  18.  1945,  the  Federal  Bureau  of  Internal 
Revenue  made  known  to  appellant  the  fact  that  their 
income  tax  returns  for  the  calendar  years  1942-1944. 


inclusive,  were  under  investigation,  by  requesting 
permission  to  examine  appellant's  books  and  records. 
Appellant  thereupon  immediately  sought  the  advice 
of  an  attorney  and  an  accountant,  and  upon  their 
advice,  filed  jointly  on  May  24,  1945,  a  partnership 
return  of  income,  showing  additional,  previously  un- 
reported income  for  the  period  from  May  1,  1944 
to  April  30,  1945  in  the  sum  of  Seventy-One  Thou- 
sand Three  Hundred  Eighty-Eight  Dollars  and 
Eighty-Four  Cents  ($71,388.84)." 

There  is  absolutely  no  evidence  in  the  record  of  any 
such  fact  having  been  made  known  to  appellant  on  May 
18,  1945.  This  gratuitous  statement  by  appellee's  counsel 
could  only  find  support  in  the  conversation  above  testified 
to  by  witness,  Phoebus,  as  of  May  18,  1945,  and  which, 
as  we  have  heretofore  shown,  was  stricken  from  the 
record.  In  connection  with  this  statement,  we  also  wish  to 
call  the  Court's  attention  to  the  fact  that  appellee's  counsel 
further  mis-states  the  facts  by  stating  that  appellant  there- 
upon immediately  sought  advice  of  an  attorney  "and  an 
•accountant."  There  is  nothing  in  the  record  that  the 
appellant  ever  sought  or  employed  the  accountant.  All 
that  appears  in  the  record  is  that  an  accountant  by  the 
name  of  Mr.  William  S.  Malin  was  employed  by  an 
attorney  by  the  name  of  Mirman.  [R.  Vol.  Ill,  pp. 
1192-1194.]  As  to  when  appellant  sought  the  advice  of 
Attorney  Mirman,  there  is  absolutely  no  evidence.  Coun- 
sel again  mis-states  that  appellant  employed  said  account- 
ant. (Appellee's  brief,  p.  15.)  The  motion  for  im- 
munity should  have  been  granted. 
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Appellant  Paid  All  Taxes  on  His  Portion  of 
$71,388.84. 

In  connection  with  the  above  item  of  $71,388.84  repre- 
sented on  Exhibit  6,  it  should  be  borne  in  mind  that 
Exhibit  6  was  a  "joint  venture"  return  for  a  "fiscal 
year,"  namely.  May  1,  1944,  to  April  30,  1945,  and  that 
during  the  said  fiscal  year  appellant  filed,  according  to 
law,  his  estimate  of  his  tax  on  his  portion  thereof  and 
paid  the  same  in  conformity  with  the  law.  [R.  Vol.  Ill, 
pp.   1078-1079.  J 

Government's  witness,  Eustice,  testified  under  cross- 
examination  that  this  manner  of  accounting  for  and  pay- 
ing taxes  on  said  income  on  the  fiscal  year  basis  yielded 
the  government  an  over-payment  of  approximately  Three 
Thousand  Dollars  ($3,000.00)  more  income  tax  than  the 
appellant  would  have  been  required  to  pay,  had  he  fol- 
lowed the  Government's  system  of  accounting.  [See: 
R.  Vol.  II,  p.  861.] 

Appellee    Misstates    Facts    Concerning    Invoices. 

On  page  7  of  appellee's  brief,  we  cite  the  following : 

'Tn  addition,  certain  sales  and  income  from  them  in 
some  instances  were  shown  on  invoices,  but  the  in- 
voices were  not  transmitted  to  the  Acme  Meat  Com- 
pany's bookkeeper  by  appellants,  and  as  a  result  were 
not  entered  on  its  books,  nor  was  the  income  included 
as  part  of  the  gross  or  net  income  for  1944  reported 
by  appellants  for  income  tax  purposes  on  their  cal- 
endar year  returns   [R.  414  fif]." 

The  foregoing  is  very  misleading  to  the  Court,  to  say 
the  least,  as  it  is  not  based  upon  a  correct  statement  of 
the  record.  The  alleged  invoices.  Exhibits  2>^  and  39, 
consisted  of  purported  invoices,  which  witness.  Link, 
stated  he  saw  and  were  being  used  for  scratch  paper.    All 
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these  were  1942  invoices,  and  there  is  absolutely  no  evi- 
dence that  they  were  not  entered  on  the  books.  All  the 
evidence  in  this  connection  was  that  by  Mr.  Link,  that 
he  never  entered  them,  but  he  also  testified  that  he  never 
checked  the  books  to  see  if  they  had  been  entered.  We 
quote  from  Record  Volume  I,  page  417,  in  reference  to 
them: 

'The  Court:     And  they  are  all  dated  1942? 

''The  Witness:     Yes. 

"The  Court:  Did  you  check  your  books  to  see  if 
you  had  any  corresponding  entries  of  cash  sales  for 
that  year  ? 

"The  Witness :     No.    I  did  not  check  them. 

"The  Court:     You  did  not  check  1942? 

"The  Witness :  I  did  not  check  those  against  those 
periods,  no." 

Thus  the  appellee  is  trying  to  get  before  this  Court  the 
false  impression  that  in  1944  (the  only  year  involved  on 
this  appeal)  there  were  sales  and  income  and  invoices  not 
entered  on  the  books,  all  of  which  is  false,  as  there  is 
no  evidence  of  any  1944  invoices  not  entered  on  the 
books,  and  the  appellant  having  been  acquitted  by  the 
Court  for  the  years  1942  and  1943,  it  is  prejudicial  mis- 
conduct for  counsel  to  try  to  get  these  matters  before 
this  Court,  and  lends  emphasis  to  our  contention  in  our 
opening  brief  that  counsel  for  the  Government  misled 
the  jury  with  his  arguments  in  which  there  were  mis- 
statements (see:  appellant's  opening  brief,  p.  140),  and 
further  lends  support  to  our  motion  made  after  acquittal 
of  the  appellant  for  the  years  1942  and  1943  to  strike  all 
of  the  testimony  of  the  witness,  Ernest  Link,  for  the 
years  1942  and  1943  and  which  motion  was  denied.  See 
our  opening  brief,  page  130,  et  seq. 
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No  Falsification  of  Records. 

On  page  8  of  appellee's  brief,  they  again  assert  that 
appellant  deliberately  falsified  his  records  and  books  and 
later  drew  checks  to  cover  up  the  falsification.  This  is 
not  true. 

During  the  trial,  Government's  counsel  made  a  similar 
statement,  and  the  Court  immediately  struck  it  out  and 
told  the  jury  to  disregard  it,  and  told  counsel  that  it  was 
not  proper.  [R.  Vol.  II,  p.  504.]  We  have  complained  of 
Government's  counsel's  improper  argument  to  the  jury  on 
this  point  also  in  appellant's  opening  brief,  pages  140  and 
141.  On  this  very  subject,  it  was  established  conclusively 
that  the  records  were  not  *' falsified''  but  were  accurate, 
when  the  items  were  so  added,  because  they  had  been 
actually  paid  out.  We  quote  from  Record  Volume  II, 
pages  471-472,  referring  to  these  items: 

"The  Court:     That  was  a  recorded  increase  in  the 
amount  of  money  paid  for  the  purchase  of  cattle. 
"The  Witness:     That  is  right." 

On  page  472,  in  speaking  of  adding  the  item  on  the 
books  as  additional  cost,  the  witness  said  of  J\Ir.  Ormont: 

''Answer:     He  made  a  check  out  for  it. 

"The  Court:     He  made  what? 

"The  Witness :     He  made  a  check  out  for  that  in- 
creased amount. 

"The    Court :     He    aetiially    paid    flie    additional 
money. 

"The  Witness:     He  paid  the  additional  money  with 
a  check  which  was  drawn. 
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"The  Court:     He  paid  the  additional  $3,000.00. 

"The  Witness:     Ves. 

"The   Court:     So   that   the   books   were   accurate 
when  it  said  that  he  spent  $3,000.00  more." 

The  checks  were  introduced  in  evidence,  showing  the 
payment  of  the  exact  amount,  being  Exhibits  "B,"  "C"  and 
"D,"  Mr.  Ormont's  personal  checks,  totalling  $3,682.00; 
which,  the  witness,  Link,  finally  said,  was  the  amount  he 
had  in  mind  in  his  testimony.  See  Record  Volume  II, 
pages  486-487,  in  which  the  witness  stated  there  were  no 
other  changes  in  the  books,  so  that  appellee's  counsel's 
statement  that  appellant  drew  various  checks  to  cover  up 
his  original  falsifications  is  itself  false. 

Appellee  makes  note  of  the  fact  that  all  of  appellant's 
specifications  of  error  are  not  argued  in  our  opening  brief, 
and  further,  that  we  simply  took  bits  of  testimony  and 
excerpts  from  objections  and  rulings.  An  examination 
of  our  brief  will  show  that  we  always  quoted  sufficient 
of  the  record  to  show  the  points  specified  as  error,  giving 
the  reference  to  the  page  number  of  the  transcripts  as 
required  by  Sub-division  D  of  Rule  20.  See  Third 
Supplement  to  O'Brien's  manual  of  Federal  Appellate 
Procedure. 

In  many  instances  the  objections  or  errors  specified 
were  obvious  and  a  mere  statement  thereof  and  of  the 
record  was  sufficient,  in  our  opinion,  without  the  necessity 
of  indulging  in  an  argument,  to  this  Honorable  Court, 
of  the  merits  thereof. 
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Former  Jeopardy  (Specification  of  Error  No.  4). 
Appellee's  counsel,  on  pages  18  and  19,  makes  note  of 
the  f^ranting  of  the  mis-trial  and  the  excusing  of  the 
hrst  jury,  and  connects  that  with  the  consent  of  Ormont's 
counsel  that  it  was  not  necessary  for  the  Court  to  call 
the  jury  back  into  Court  to  excuse  them.  We  wish  to 
emphasize  to  this  Court  that  the  Trial  Court  first  granted 
the  motion  of  defendant,  Himmelfarb's,  counsel  to  de- 
clare a  mis-trial  and  excused  the  jury,  and  all  that  Or- 
mont's counsel  ever  was  asked  to  stipulate  to,  and  did 
stipulate  to,  was  that  since  the  Court  had  so  granted  the 
motion  in  the  absence  of  the  jury,  that  we  would  not 
require  the  jury  to  he  brought  into  Court  and  formally 
dismissed,  but  we  were  by  no  means  thereby  stipulating 
to  its  dismissal  which  had  already  been  ordered.  Appel- 
lee's counsel,  on  page  19  of  the  brief,  quotes  a  portion 
of  a  stipulation,  but  do  not  quote  the  qualification  thereto, 
appearing  on  page  241  of  the  record,  where  the  Court 
said : 

''Unless  it  appears  obvious  from  the  statement  or 
objection  that  it  applies  only  to  one  person,  but  such 
general  motions  or  objections  are  made  throughout 
the  trial,  will  apply  to  both." 

Thus  showing  that  where  an  objection  obviously  appears 
to  be  made  for  one  person  only,  and  where  it  is  so 
specifically  stated  by  the  counsel  making  it,  as  was  the 
case  on  the  motion  to  discharge  the  jury  made  by  Mr. 
Katz  in  behalf  of  defendant,  Himmelfarb,  only,  that  then 
it  should  not  apply  to  defendant,  Ormont.  Referring  to 
the  matter  of  dismissal  of  the  first  jury,  appellee's  counsel 
says  that  the  Judge  i)ointed  out  to  Ormont  that  it  was 
his  understanding  that  the  motion  had  been  "joined  in  by 
both  defendants."  All  that  the  Court  said  was.  'T  was 
under  the  iiiipressioji  that  the  motion  was  made  on  behalf 
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of  both  defendants."  The  record  shows  that  when  Mr. 
Katz  addressed  the  Court,  he  said,  "If  the  Court  pleases. 
this  is  a  motion  on  behalf  of  defendant,  Himmelfarh,  to 
dismiss  the  indictment.    .     .    ." 

And  following^  the  statement  of  his  motion  to  dismiss 
the  indictment,  then  said  [R.  Vol.  II,  p.  246],  "Now  I 
wish  to  make  one  other  motion,  if  the  Court  pleases,  and 
that  is  a  motion  to  withdraw  a  juror  and  to  declare  a  mis- 
trial. .  .  ."  (p.  257).  Thus  indicating  clearly  to  the 
Court  and  to  Mr.  Ormont's  counsel  that  from  the  motion, 
it  not  only  appeared  "obvious,"  as  per  the  above  stipula- 
.tion,  that  it  was  only  made  for  Himmelfarh,  but  it 
appeared  specific  that  it  was  so  made.  But  in  any  event, 
the  Court  in  passing  on  appellant's  motion  to  dismiss  for 
once  in  jeopardy,  laid  little,  or  no,  stress  on  his  impres- 
sion as  to  whether  the  motion  had  been  for  one  or  both, 
and  then  immediately  said: 

"Even  so,  in  considering  the  matter  on  the  merits, 
I  do  not  think  the  motion  for  once  in  jeopardy  plea 
is  well  taken.  While  the  jury  was  sworn,  there  was 
not  even  a  witness  sworn,  no  opening  statement  to 
the  jury,  and  there  was  nothing  that  the  jury  could 
decide  it  on.     .     .     ."     [R.  Vol.  I,  p.  304.] 

Appellee,  on  page  20  of  his  brief,  seeks  to  charge  appel- 
lant, Ormont,  or  his  counsel,  with  having  created  the  situa- 
tion resulting  in  the  once  in  jeopardy,  which  is  a  distor- 
tion of  the  facts.  Neither  Mr.  Ormont,  nor  his  counsel, 
had  anything  to  do  with  that  situation.  It  was  Govern- 
ment's counsel,  Mr.  Strong,  who  had  made  a  reference 
to  another  pending  case,  while  the  jury  was  being  im- 
paneled, and  it  was  appellant,  Himmelfarb's,  counsel, 
who,  without  Mr.  Ormont's  or  his  counsel's  prior  knowl- 
edge, raised  the  point  and  made  a  motion  to  declare  a 
mis-trial. 
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Defendant   Has   Vested   Constitutional    Right    in    the 
Jury  as  and  When  Duly  Impaneled  and  Sworn. 

Thus,  as  held  by  this  Honorable  Court  in  the  case  of 
Conero  v.  U.  S.,  48  F.  (2d)  69,  there  must  be  an  absolute 
necessity  before  the  Court  is  justified  in  discharging  a  duly 
impaneled  jury. 

We  respectfully  refer  this  Honorable  Court  to  our  argu- 
ment and  points  and  authorities  on  this  plea  of  once  in 
jeopardy  in  appellant's  opening  brief,  pages  88-93  (not 
answered  by  appellee),  and  particularly  call  the  Honorable 
Court's  attention  to  the  fact  that  appellant  had  a  vested 
right  in  the  first  jury  that  had  been  so  duly  impaneled 
and  sworn,  and  which  was  a  constitutional  right  of  which 
he  could  not  be  deprived  without  his  personal  consent. 
(Appellant's  opening  brief,  p.  89.)  {People  v.  Schmits, 
7  Cal.  App.  330,  at  pp.  348-350.)  His  attorney,  as  such, 
had  absolutely  no  authority,  by  stipulation  or  otherwise, 
to  waive  that  constitutional  right  without  express  author- 
ity from  appellant.  (Appellant's  opening  brief,  pp.  91- 
92.)  Appellant's  counsel  in  this  case  had  no  such  author- 
ity and  none  is  even  indicated  in  the  record,  and  that  so- 
called  stipulation  could  not  be  extended  so  as  to  preclude 
appellant  from  raising  the  plea  of  once  in  jeopardy,  but 
such  a  stipulation  could  only  be  effectual  for  ordinary 
procedural  matters.  In  this  instance,  however,  the  fact 
that  appellant  was  present  when  Mr.  Katz,  who  was  not 
appellant's  attorney,  but  was  attorney  for  another  de- 
fendant, was  making  a  motion,  certainly  could  not  be 
extended  over  so  as   to  even  cause  an   inference   to   be 
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drawn  that  Mr.  Oriiiont  was,  by  his  silence,  bound 
thereby.  As  is  laid  down  on  page  386  of  Volume  I  of 
Thornton  on  Attorneys  at  Law,  where  it  is  said,  "An 
attorney  certainly  cannot  bind  his  client  by  any  un- 
authorized act,  w^hich  amounts  to  a  total  or  partial  sur- 
render of  his  substantial  right/'  and  is  said  in  3  Cal. 
Jur.  667: 

'Tt  is  the  general  rule  that  an  attorney  cannot,  by 
virtue  of  his  general  authority,  bind  his  clients  by  any 
acts  which  amount  to  a  surrender  in  whole  or  in  part 
of  any  substantial  right/' 

To  the  same  effect,  see: 

2  Ruling  Case  Law,  p.  995; 

IVuest  V.  Wuest,  53  Cal.  App.  (2d)  339  at  345; 

Spencer-Kennelly  Ltd.  v.  Bank  of  America,  19  Cal. 
(2d)  586  at  593. 

The  foregoing  California  cases  were  civil  cases,  and  it 
was  held  there  that  the  attorney  had  no  authority  to 
"waive  a  substantial  right  of  his  client."  In  the  Wuest 
case,  the  attorney  had  stipulated  to  waive  findings,  so  that 
an  appeal  might  not  be  taken  from  the  judgment,  and  it 
was  held  that  this  was  stipulating  away  a  substantial 
right  and  was  not  binding.  How  much  stronger  should 
the  rule  apply  in  a  criminal  case  such  as  this,  and  where, 
as  here,  the  appellant  had  an  absolutely  vested  right  in 
jury  that  was  selected  and  sworn? 
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Impanelment  and  Swearing  of  Jury  Constitutes 
Jeopardy. 

In  addition  to  the  authorities  above  cited  and  cited  in 
our  openinjT^  brief  on  this  proposition,  we  wish  to  call  the 
Court's  attention  to  the  following  authorities: 

People  V.  Hazvkins,  127  Cal.  372; 

Jackson  V.  Superior  Court,  10  Cal.  (2d)  350,  357; 

Cooley's    Constitutional    Limitations,    6th    Edition, 
399; 

People  V.  Schmitz,  7  Cal.  App.  330; 

People  V.  Young,  100  Cal.  App.  18. 

Court   Virtually   Amended   Indictment 
(Specifications  of  Errors  1,  2  and  3). 

Appellee,  on  pages  21  and  22  of  its  brief,  in  attempting 
to  answer  appellant's  specifications  of  errors  Nos.  1,  2 
and  3,  being  the  motion  to  dismiss  the  indictment,  a 
motion  for  bill  of  particulars  and  motion  for  continuance 
(appellant's  brief,  pp.  22-23  and  argument  on  which  is 
presented  on  pp.  94-97)  tries  to  justify  the  sufficiency  of 
the  indictment  by  saying  that  it  was  a  standard  indict- 
ment, which  has  been  used  in  many  cited  cases,  but  in 
none  of  which  is  the  "means"  or  "manner"  of  violation 
set  forth.  Whereas,  in  the  case  at  bar  the  "means"  and 
"manner"  were  specifically  set  forth,  namely,  that  the 
evasion  was  committed  by  filing  an  "income  and  victory 
tax  return." 

Not  only  was  this  particular  language  of  the  indictment 
questioned  in  appellant's  written  motion  to  dismiss  [R. 
27],  prior  to  plea,  but  also  in  the  motion  for  bill  of  par- 
ticulars  [R.  58-59]  and  also  in  the  oral  objection  to  the 
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introduction  of  any  evidence  based  on  all  of  the  grounds 
set  forth  in  the  written  motion  for  a  bill  of  particulars, 
and  a  written  motion  to  dismiss  [R.  326]  and  again  when 
the  prosecution  opened  its  case  and  offered  in  evidence 
Exhibit  No.  3  (Sam  Ormont's  income  return  for  1944). 
Appellant's  counsel  specifically  objected  to  the  introduction 
thereof  on  the  ground  of  a  variance  between  the  indict- 
ment and  the  exhibit  offered,  and  emphasized  that  the 
indictment  was  for  an  income  and  victory  tax,  whereas, 
the  exhibit  covered  only  income  tax  [R.  335-337]. 

The  Trial  Court  ruled  against  all  these  matters  on  the 
ground  that  the  words  "victory  tax"  were  surplusage. 
Appellee,  in  its  brief,  says,  page  21,  "While  it  is  true  that 
in  Count  1  the  return  was  described  as  an  'income  and 
victory  tax  return,'  it  is  clear  that  the  words  Victory  tax' 
are  mere  surplusage.  There  was  no  Victory  tax'  for 
1944  and  no  return  for  such  a  tax."  Such  a  contention 
by  appellee  is  no  legal  answer  to  the  errors  complained  of. 
The  indictment  was  found  by  the  Grand  Jury  in  the 
exact  words  appellee  admits,  and  that  was  the  charge  which 
appellant  was  to  meet  and  the  prosecution  could  not  ignore 
the  words  "victory  tax  return"  as  alleged  in  the  indict- 
ment, but  was  compelled  to  either  prove  that  indictment 
as  found  or  none  at  all,  just  as  was  held  by  this  Honorable 
Court  in  the  case  of  Carney  v.  U.  S.,  163  F.  (2d)  784. 

The  indictment  in  that  case  as  it  came  from  the  Grand 
Jury  charged  in  the  first  count  that  defendant,  "Made, 
forged  and  counterfeited  K-14h"  gasoline  ration  coupons. 
This  Honorable  Court,  in  that  case,  said,  on  page  790, 
"There  were  never  any  original  K-14h  gasoline  ration 
coupons."  Appellee  says  that  in  1944,  there  was  no 
"victory  tax."  The  Trial  Court  permitted  the  indictment 
in  that  case  to  be  amended  by  changing  the  "K-14h"  to 
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"A-14h,"  and  this  Honorable  Court  reversed  the  case  on 
the  ground  that  the  Government  was  bound  by  the  Grand 
Jury's  indictment  and  that  the  Court  could  not  amend  the 
same.    This  Honorable  Court  said,  on  page  790: 

"The  judgment  in  Count  1  of  the  indictment  as 
made  by  the  Grand  Jury  was  that  the  defendants  de- 
frauded the  United  States  by  forging  and  counter- 
feiting 'K-14li'  gasoline  ration  coupons.  There  were, 
however,  original  'A-14h'  coupons.  It  may  well  be 
that  the  Grand  Jury  intended  to  use  the  letter  'A' 
instead  of  'K,'  but  neither  the  Trial  Court  nor  this 
Court  can  speculate  on  the  intent  of  the  Grand  Jury. 
Because  it  is  probable  that  'K'  was  inadvertently  used 
instead  of  'A'  does  not  authorize  any  Court  to  pro- 
ceed under  such  assumption.  The  conviction  and 
judgment  as  to  Count  1  must  be  reversed." 

So,  the  mere  fact  that  there  was  no  'Victory  tax"  for 
1944  does  not  change  the  fact  that  the  Court  could  not 
disregard  the  indictment,  and  when  the  prosecution's 
attention  was  called  to  this  fact,  its  only  procedure  would 
have  been  to  have  re-submitted  the  matter  to  the  Grand 
Jury  and  let  that  body  find  the  new  and  properly  drawn 
indictment.  The  judgment  in  that  case  was  that,  as  this 
Court  said,  the  defendants  defrauded  the  United  States 
and  then  alleged  the  "manner"  in  which  that  defrauding 
was  acconi])lished,  namely,  the  kind  of  an  instrument  that 
was  used.  As  this  Court  says,  that  such  alleged  defraud- 
ing of  the  Government  was  "by  forging  and  counterfeit- 
ing 'K-14h'  gasoline  ration  coupons."  Had  the  Court, 
in  that  case,  instead  of  amending  the  indictment,  per- 
mitted the  prosecution  to  introduce  in  evidence  "A-14h" 
coupons  instead  of  "K-14h"  coupons,  there  would  have 
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been  a  variance.  So  in  the  case  at  bar,  the  Court  allow- 
ing the  prosecution  to  introduce  a  different  instrument, 
namely.  Exhibit  3,  rather  than  the  one  charged  in  the 
indictment  certainly  constituted  a  variance.  This  is 
well  demonstrated  by  the  case  of  Dodge  v.  U.  S.,  258 
Fed.  300,  305,  which  case  this  Honorable  Court  relied 
upon  in  the  Carney  case  and  in  which  case  certain  words 
were  by  the  Court  struck  from  the  indictment  as  "sur- 
plusage," without  any  objection.  Nevertheless,  the  Appel- 
late Court  held  that  such  error  was  of  the  most  serious 
kind,  and  that  it  was  fatal  to  a  verdict  upon  that  count. 
To  the  same  eft'ect : 

E.v  parte  Bain,  120  U.  S.  1 ; 

Steward  v.  U.  S.,  12  F.  (2d)  524,  decided  by  this 
Honorable  Court; 

U.  S.  V.  N orris,  281  U.  S.  619-623; 

Edgertonv.  U.  S.,  143  F.  (2d)  697  (9th  Circuit). 

In  this  connection,  based  upon  the  foregoing  authorities, 
we  re-affirm  that  our  specification  of  error  No.  7?)  argued 
on  page  83  of  our  opening  brief  and  being  an  instruction 
given  by  the  Court  that  the  words  "victory  tax"  in  the 
indictment  were  surplusage,  and  may  be  disregarded,  was 
well  taken,  and  we  submit  that  the  motion  to  dismiss  the 
indictment  should  have  been  granted,  the  objection  to  the 
introduction  of  Exhibit  3  should  have  been  sustained, 
and  all  of  those  rulings  were  fatal  errors.  These  acts 
of  the  Court  were  equivalent  to  amending  the  indict- 
ment by  striking  a  part  thereof. 
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Motion  for  Acquittal  Should  Have  Been  Granted 
Appellants.  (Specifications  of  Errors  Nos.  48  and 
49.    See  Appellant's  Brief  Pages  125,  et  seq.) 

For  the  same  reasons  given  above,  showing  that  the 
motion  to  dismiss  should  have  been  granted,  and  that  the 
objection  to  the  introduction  of  Exhibit  3  should  have  been 
sustained  on  the  grounds  of  variance  and  that  the  instruc- 
tions of  the  Court  to  the  jury  that  they  could  disregard 
part  of  the  indictment  was  erroneous  by  the  same  token  the 
motion  for  acquittal  on  Count  1  should  have  been  granted, 
as  there  was  absolutely  no  evidence  of  the  defendant  ever 
having  prepared  and  filed  for  the  year  1944  an  income 
and  victory  tax  return  as  charged  in  the  indictment,  and 
which  is  charged  therein  as  the  means  by  w^hich  tlie  appel- 
lant violated  the  law. 

The  Court  Erred  by  Denying  Defendant's  Motion  to 
Strike  the  Testimony  of  Witnesses  Link  and  Eus- 
tice  Pertaining  to  the  Years  1942  and  1943. 
(Specifications  of  Errors  Nos.  50  and  51,  Appel- 
lant's Opening  Brief  Pages  130,  et  seq.) 

Appellee's  only  answer  to  these  motions  and  the  authori- 
ties we  cited  in  our  opening  brief  is  that  they  disagree  and 
then  state  that  because  appellant  was  acquitted  on  the 
charges  in  the  indictment  for  those  two  years,  that  he 
could  not  complain,  and  then  appellee  attempt,  to  show  that 
that  evidence  nevertheless  was  received  with  relation  to 
willfulness.  The  authorities  cited  do  not  sustain  the 
appellee.  The  only  time  evidence  of  other  crimes  or 
similar  offenses  may  be  used  to  show  willfulness  is 
when  such  evidence  of  such  other  offenses  is  sufficient 
to  satisfy  the  Trial  Court  that  such  other  offenses  have 
been  proven.    We  went  into  the  authorities  in  our  opening 
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brief  and  showed  thai  the  Trial  Court,  in  this  instant, 
held  that  they  had  not  been  proven,  and  therefore  ac- 
quitted the  defendant;  hence,  the  evidence  was  not  admis- 
sible under  any  theory  as  to  Count  1  and  should  have 
been  stricken  from  the  records  before  that  count  was 
submitted  to  the  jury.  Having  left  the  evidence  before  the 
jury,  it  was  used  by  the  prosecution  as  the  means  of 
producing  the  verdict.  This  is  demonstrated  by  the  fol- 
lowing argument  to  the  jury  made  by  the  prosecuting 
attorney,  in  which  we  have  assigned  this  error.  In  Record 
Volume  IV,  page  1466,  counsel  is  arguing  to  the  jury 
about  Sixty-Three  Dollars  ($63.00)  interest  received  in 
1943  and  says : 

"Was  that  $63.00  interest  reported  on  the  return 
where  it  calls  for  the  reporting  of  interest  in  the  year 
1943?  Just  remember  now,  you  are  not  trying  it 
for  1943  only  with  reference  to  1944,  but  on  the  ele- 
ment of  willfulness  whether  he  willfully,  as  charged 
in  the  indictment  in  1944,  attempted  to  defeat  and 
evade  a  large  part  of  his  tax,  you  can  take  that  into 
account  too.  It  is  another  incident  of  concealment 
of  something  or  other?" 

And  on  page  1462,  Government's  counsel  said: 

"And  then  Mr.  Link  also  told  you  that  he  subse- 
quently obtained  possession  of  some  invoices,  in- 
voices which  he  never  recorded  on  the  books,  be- 
cause, as  he  told  you,  he  had  never  been  given  those 
invoices.  And  what  did  these  invoices  show,  ladies 
and  gentlemen,  those  invoices  showed  on  their  face 
— they  were  part  of  the  exhibits;  you  can  examine 
them — they  showed  on  their  face  that  the  money 
shown  on  them  was  paid,  the  date  it  was  paid  and 
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it  had  Mr.  Ormont's  si^ature.  That  is  some  more 
money  that  isn't  on  the  books,  some  more  money 
unreported,  some  more  evidence  pointinpf  to  the  de- 
liberateness  and  willfulness  of  the  activities  of  Mr. 
Ormont." 

Those  invoices  are  Exhibits  38  and  39  and  were  testi- 
fied to  by  Mr.  Link  on  pages  414,  ct  seq.,  and  were  ad- 
mitted in  evidence  as  part  of  the  testimony  of  Mr.  Link 
for  the  year  1942,  as  all  of  them  were  dated  in  1942 
and  all  his  testimony  with  regard  to  the  books  and  these 
exhibits  had  nothing  to  do  with  1944,  consequently,  had 
our  motion  to  strike  his  testimony  for  the  years  1942 
and  1943,  been  granted,  such  evidence  and  exhibits  would 
not  have  been  before  the  jury  and  counsel  for  the  Gov- 
ernment could  not  have  argued,  as  he  did,  without  going 
outside  the  record  and  here  he  indicates  in  his  argument 
to  the  jury  that  they  were  unreported  income  implying 
that  they  were  income  for  1944.  As  to  Mr.  Eustice's  tes- 
timony pertaining  to  1943,  Government's  counsel,  on 
pages  1476,  et  seq.,  says, 

"Well,  /;/  1943,  out  of  the  $12,000.00  he  bought 
about  $8,000.00  worth  of  bonds.  Remember  that 
testimony,  $8,000.00  worth  of  bonds.  That  T  assume 
is  intended  to  show,  or  at  least  you  are  supposed  to 
draw  the  inference  from  that,  that  the  unreported 
income,  which  Mr.  Eustice  claims  this  man  accumu- 
lated during  that  year,  wasn't  really  accumulated 
during  that  year,  because  he  bought  $8,000.00  worth 
of  bonds. 

"Take  the  $8,000.00  and  then  look  at  this  schedule 
No.  42,  which  shows  how  many  bonds  were  actu- 
ally bought  during  that  year  and  see  if  you  don't 
find    over   $50,000.00   worth    of    bonds    bought    th<jt 
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year — $50,000.00  worth  of  bonds — some  such  sum. 
Just  look  at  thcni.  They  are  enumerated  on  the 
schedule  and  it  is  in  evidence. 

"What  is  $8,000.00  off  that?  It  is  $42,000.00. 
Well,  let's  assume  he  had  $8,000.00  in  cash.  Does 
that  change  the  story  or  the  picture  that  was  pre- 
sented here  by  Mr.  Eustice  from  these  records?  I 
submit  to  you  that  it  doesn't  change  it  a  single  iota. 
Not  a  single  iota.  Any  explanation  as  to  the  money 
that  was  used  to  buy  the  bonds?  No.  Except  some 
checks  were  shown  here.  Which  of  the  bonds  were 
bought  with  those  checks.  I  can't  say.  I  don't 
know." 

All  of  the  foregoing,  as  is  shown,  pertained  entirely  to 
the  year  1943  and  to  the  large  amount  of  bonds  which 
were  bought  in  that  year  and  had  absolutely  nothing  to 
do  with  1944,  and  in  addition  thereto,  is  a  gross  mis- 
statement of  the  record  as  we  showed  in  our  opening 
brief,  page  139.. 

And  in  this  same  connection,  the  Trial  Judge  told  the 
jury  [R.  Vol.  IV.,  page  1449]  : 

"The  case  is  now  pending  as  against  the  defendant 
Sam  Ormont  as  to  Count  1  only,  and  as  to  defendant 
Philip  Himmelfarb  as  to  Count  2  only. 

''Counts  3  and  4,  those  relating  to  the  income 
tax  return  of  the  defendant  Sam  Ormont  for  the 
years  1942  and  1943,  the  Court  has  given  a  judg- 
ment for  the  defendant  upon  motion  of  his  counsel. 
The  evidence  in  the  Record,  however,  which  relates 
to  the  conduct  of  the  defendant  Sam  Ormont  during 
the  years  1942  and  1943  was  not  stricken  from  the 
Record,  but  was  left  in  the  Record  in  order  for  you 
to   determine   whether    or   not    there    was   a   specific 
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intent  and  whether  or  not  there  was  willfulness,  as 
I  shall  define  'willfulness'  to  you,  on  the  part  of  Sam 
Ormont  to  do  the  things  which  he  is  charged  with 
having-  done,  in  Count  1,  which  relates  to  his  indict- 
ment in  1944;  and  for  that  limited  purix)se  only." 

Appellee,  in  trying  to  justify  its  argument  to  the  jury 
on  page  32  of  its  brief,  contends  that  appellant  is  giving 
a  meaning  to  that  argument  which  was  not  intended  by 
the  prosecutor.  This  is  indeed  a  weak  explanation,  be- 
cause if  his  argument  was  so  confusing  and  ambiguous 
that  his  intent  did  not  clearly  appear  therefrom,  then  it 
most  certainly  was  erroneous. 

Subpoena  Duces  Tecum  Served  on  Appellant  in  Pres- 
ence of  Jury  Was  Violative  of  His  Constitutional 
Rights  (Specification  of  Error  No.  52). 

On  page  33  of  appellee's  brief,  appellee  admits  the  error 
but  tries  to  escape  responsibility  therefor  by  blaming 
the  Trial  Court.  This  matter  arose  in  the  following 
manner : 

Prosecuting  attorney  was  seeking  to  introduce  evidence 
as  to  the  contents  of  certain  books  and  records  of  the 
Acme  Meat  Company  as  against  defendant  Phillip  Him- 
melfarb.  Objections  were  duly  interposed  by  Mr.  Him- 
melfarb's  counsel  and  were  sustained  on  the  ground  that 
the  books  and  records  were  the  best  evidence,  and  we 
quote  from  the  Record: 

"Q.  (By  Mr.  Strong)  :  Would  you  look  at  the 
income  tax  return  of  Phillip  {36^)  Himmelfarb  for 
the  calendar  year  1944.  which  is  Government's  Ex- 
hibit 3,  I  believe,  in  evidence?     A.     No.  4. 

O.  Exhibit  A — and  also  look  at  the  income  tax 
return  of  Mrs.  Phillip  Himmelfarb.  which  is  Exhibit 
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5  in  evidence.  Will  you  state  what  the  return  of 
Phillip  Himmelfarb  shows  as  having  been  reported 
by  Phillip  Himmelfarb  as  his  salary  for  the  calendar 
year  1944?    A.    $4500.00. 

Q.  Do  you  disagree  w^ith  that  figure?  A.  Yes, 
I  did. 

0.  What  did  you  claim,  if  anything,  as  the  cor- 
rect figure  for  salary  received  by  Phillip  Himmelfarb 
during  1944? 

Mr.  Katz :  Objected  to,  if  the  Court  please,  as  no 
foundation  laid,  incompetent,  irrelevant  and  immate- 
rial, the  records  would  be  the  best  evidence  as  to  what 
the  facts  are  with  respect  to  that  matter.  It  is  in- 
competent, irrelevant  and  immaterial,  not  bearing  on 
any  issue  in  this  case. 

The  Court :  Yes.  I  think  you  are  going  to  have  to 
produce  some  records  along  here  some  place,  Mr. 
District  Attorney. 

Mr.  Strong:  Well,  your  Honor,  he  has  testified  to 
the  records  which  he  used. 

The  Court:     I  know  he  did. 

Mr.  Strong:  I  have  produced  the  income  tax  re- 
turns.   [369] 

The  Court:     Yes. 

Mr.  Strong:  And  the  only  other  records  are  the 
books  and  records  of  the  Acme  Meat  Company. 

The  Court:  Well,  actually  the  jury  has  to  make 
this  determination,  whether  he  is  right  or  not,  and 
they  are  entitled  to  the  same  information  that  he  had. 

Mr.  Strong:  But  he  only  relied  on  those  docu- 
ments. 

The  Court :     He  relied  on  the  books  and  records. 

Mr.  Strong:     Of  the  Acme  Meat  Company. 

The  Court:     That  is  correct. 
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Q.  (By  Mr.  Strong) :  Do  you  have  the  books 
and  records  of  the  Acme  Meat  Company?  A.  No, 
I  have  not. 

The  Court:  You  did  have  access  to  them,  however, 
in  making  your  calculations? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Strong) :  Where  did  you  last  leave 
them  or  see  them? 

Mr.  Katz :  That  has  been  asked  and  answered,  and 
has  no  bearing  on  any  issue,  if  the  Court  please. 

Mr.  Strong:  We  don't  have  those  books  and  rec- 
ords, your  Honor,  but  we  have  some  computations 
which  the  witness  made  from  them. 

Mr.  Katz:     Neither  do  we,  your  Honor.   [370] 

The  Court :  I  cannot  help  it.  It  is  still  hearsay. 
Unless  you  produce  the  books  and  records  here  from 
which  they  are  made  so  that  the  parties  themselves 
may  examine  them  and  the  jury,  if  they  desire,  may 
look  at  them. 

Mr.  Strong:  They  are  not  available  to  us,  your 
Honor.     T  don't  want  to  state  the  reasons  in  Court. 

The  Court:  There  are  processes  of  the  United 
States  Government  to  use  and  you  have  the  processes 
of  this  court. 

Mr.  Strong:  Does  your  Honor  suggest  that  I 
could  use  that  process  in  a  criminal  case  as  to  these 
books  without  going  further  into  the  books? 

The  Court :  T  am  not  suggesting  anything.  I  am 
just  reminding  you  that  the  law  is  here.  Here  is 
the  body  of  the  law  which  you  can  avail  yourself  of. 
I  am  not  saying  in  advance  whether  you  can  cor- 
rectly or  properly  do  so,  but  T  am  saying  that  you 
cannot  produce  a  witness  on  the  stand,  who  has 
liathered  information  from  books  which  are  not  here 
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and  which  the  parties  do  not  have  available  to  ex- 
amine and  which  the  jury  can  see.  Othcrunse  it  is 
the  rankest  kind  of  hearsay.** 

The  record  had  previously  shown  that  Mr.  Ormont  was 
transacting  business  under  the  name  of  Acme  Meat  Com- 
pany, and  with  the  foregoing  transpiring  between  Court, 
Prosecuting  Attorney  and  Counsel  for  ]\Ir.  Himmelfarb. 
in  the  presence  and  within  the  hearing  of  the  jury,  and 
subsequently  on  the  afternoon  of  June  3,  while  Court  was 
in  session  and  in  the  presence  of  the  jury,  in  walks  a 
Deputy  U.  S.  Marshal  and  walks  over  to  Mr.  Ormont  and 
'in  direct  view  of  the  jury,  serves  him  with  a  Duees  Tecum 
Subpoena  to  produce  the  books  and  records  of  Acme  ^leat 
Company.  ]Mr.  Strong  had  caused  this  subpoena  to  be 
issued  without  first  obtaining  an  order  from  the  Trial 
Judge  but  obtaining  it  from  another  Judge.  See  Record 
A^olume  II,  pages  805  to  808.  This  incident  certainly  could 
not  have  escaped  the  jury,  because,  as  ]\Ir.  Strong  says  on 
page  890.  the  Deputy  Marshal  was  a  lady,  and  the  Court 
remarked  that  she  was  a  good-looking  lady  too.  The 
Court  denied  that  the  appellant  had  been  prejudiced,  be- 
cause there  was  no  showing  that  the  jury  knew  exactly 
what  was  going  on.  Obviously  there  was  no  way  for  us 
to  show  such  a  matter,  without  emphasizing  it.  We  call 
the  Court's  attention  to  the  case  of  McKnight  v.  U.  S., 
115  Fed.  972,  as  the  leading  case  on  the  subject  in  which 
it  was  held  that  it  was  prejudicial  error  to  permit  a  de- 
mand to  be  made  on  a  defendant  in  a  criminal  case  in  the 
presence  of  the  jury  as  it  was  a  \-iolation  of  the  immunit}" 
secured  to  him  by  the  Fifth  Amendment  to  the  Constitu- 
tion, providing  that  no  person  in  any  criminal  case  should 
be  compelled  to  be  a  witness  against  himself,  even  though 
no  order  for  the  production  of  the  paper  is  made,  and  the 
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demand  is  made  solely  because  of  its  supposed  necessity  to 
authorize  the  introduction  of  secondary  evidence.  See 
also  Boyd  V.  U.  S.,  116  U.  S.  616. 

We  have  covered  a  portion  of  the  errors  assigned, 
because  we  are  satisfied  that  we  have  covered  a  few  of 
the  fatal  errors.  All  other  errors  assigned  and  not  argued 
are  obvious  on  their  face,  without  the  necessity  of  argu- 
ment or  citation  of  authorities,  and  we  respectfully  submit 
that  the  appellant  is  entitled  to  a  reversal  with  instructions 
to  dismiss  the  indictments  and  discharge  the  defendant, 
Ormont.  in  this  case,  for  the  many  reasons  herein  and  in 
our  opening  brief  set  forth. 

Respectfully  submitted, 

Daly  B.  Robxett, 
Bextamix  F.  Kosdox. 
By  Daly  B.  Robxett. 
Attorneys  for  Appellant,  Sam  Ormont. 
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2  Robert  M.  Be  La  Lama  vs. 

United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  47196 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 


Defendant. 


ROBERT  M.  DE  LA  LAMA, 

INDICTMENT 
The  Grand  Jury  charges: 
Count  I. 

That  on  or  about  the  23rd  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La  Lama, 
knowingly,  wilfully  and  unlawfully  purchased  three 
ounces  of  Opium  Prepared  for  Smoking,  which 
were  not  then  in  nor  from  the  original  stamped 
package. 

All  in  violation  of  Title  26,  U.S.C,  Section  255a. 

Count  II. 

That  on  or  about  the  23rd  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La  Lama, 
knowingly  received  and  concealed  three  ounces  of 
Opium  Prepared  for  Smoking,  which  Opium  had 
theretofore   been   imported   and   brought    into   the 
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United  States  of  America  eoiitravy  to  law,  and  Jlob- 
ei't  M.  J)e  La  Lania  then  knew  said  Opium  had  been 
so  imported. 

All  in  violation  of  ^ritlc  21,  U.S.C.,  Section  174. 

Count  III. 

That  on  or  about  the  23rd  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La  T^ama, 
knowdngly,  wilfully  and  unlawfully  purchased  three 
(3)  ounces,  one  hundred  fifty  (150)  grains  of  Opium 
Prepared  for  Smoking,  which  were  not  then  in  nor 
from  the  original  stamped  package. 

All  in  violation  of  Title  26,  U.S.C,  Section  2553a. 

Count  IV. 

That  on  or  about  the  23rd  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La  Lama, 
knowingly  received  and  concealed  three  (3)  ounces, 
one  hundred  fifty  (150)  grains  of  Opium  Prepared 
for  Smoking,  which  Opium  had  theretofore  been 
imported  and  brought  into  the  United  States  of 
America  contrary  to  law,  and  Robert  M.  De  La 
Lama  then  knew  said  Opium  had  been  so  imported. 

All  in  violation  of  Title  21,  U.S.C,  Section  174. 

Count  V. 

That  on  or  about  the  25th  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La   Lama, 
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knowingly,  wilfully  and  unlawfully  purchased  fifty- 
four  (54)  ounces,  twenty-two  (22)  grains  of  Opium 
Prepared  for  Smoking,  which  w^ere  not  then  in  nor 
from  the  original  stamped  package. 
All  in  violation  of  Title  26,  U.S.C.,  Section  2553a. 

Count  VI. 

That  on  or  about  the  25th  day  of  March,  1946,  at 
Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  Robert  M.  De  La  Lama, 
knowingly,  wilfully  and  unlawfully  received  and 
concealed  fifty-four  (54)  ounces,  twenty-two  (22) 
grains  of  Opium  Prepared  for  Smoking,  which 
Opium  had  theretofore  been  imported  and  brought 
into  the  United  States  of  America  contrary  to  law, 
and  Robert  M.  De  La  Lama  then  knew  said  Opium 
had  been  so  imported. 

All  in  violation  of  Title  21,  U.S.C.,  Section  174. 

A  true  bilk 

DUDLEY  J.  BENNETT 

Foreman 
J.  CHARLES  DENNIS 

United  States  Attorney 
ALLAN  POMEROY 

Assistant  United  States 
Attorney 

[Endorsed] :  Presented  to  the  Court  by  the  Fore- 
man of  the  Grand  Jury  in  open  Court,  in  the  pres- 
ence of  the  Grand  Jury,  and  Filed  in  the  U.  S.  Dis- 
trict Court  Feb.  26,  1947.  Millard  P.  Thomas,  Clerk; 
by  Lee  L.  Bruff,  Deputy. 


United  States  of  America 

District  Court  of  llic  United  States,  Western 
District  of  Washington,  Northern  Division 

No.  47196 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 


ROBERT  M.  DE  LA  LAMA, 


VERDICT 


Defendant. 


We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  Robert  M.  De  La  Lama  is  guilty  as 
charged  in  count  I  of  the  Indictment;  and  further 
find  the  defendant  Robert  M.  De  La  Lama  is  guilty 
as  charged  in  count  II  of  the  Indictment;  and  fur- 
ther find  the  defendant  Robert  M.  De  La  Lama  is 
guilty  as  charged  in  count  III  of  the  Indictment; 
and  further  find  the  defendant  Robert  M.  De  La 
Lama  is  guilty  as  charged  in  count  IV  of  the  In- 
dictment ;  and  further  find  the  defendant  Robert  M. 
De  La  Lama  is  guilty  as  charged  in  count  V  of  the 
Indictment;  and  further  find  the  defendant  Robert 
M.  De  La  Lama  is  guilty  as  charged  in  count  VI  of 
the  Indictment. 

VALLIE  D.  DICKSON, 
Foreman. 

[Endorsed]  :     Filed  May  21,  1947. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  MOTION  IN  ARREST  OF 
JUDGMENT  OR  FOR  NEW  TRIAL 

Comes  now  the  above  named  defendant  and  moves 
that  the  verdict  of  guilty  returned  against  him  by 
the  jury  be  arrested  and  no  judgment  and  sentence 
be  imposed  thereon  for  the  following  reasons: 

1.  That  there  is  no  evidence  in  the  record  in  sup- 
port of  the  Indictment  or  any  of  its  counts. 

2.  There  is  no  evidence  to  support  the  verdict. 

3.  The  evidence  affirmatively  discloses  the  de- 
fend not  guilty. 

In  the  event  that  this  motion  be  overruled  then  the 
defendant  moves  for  a  New  Trial  upon  the  grounds 
above  set  forth  and  upon  the  additional  ground  of 
errors  of  law  occurring  at  the  trial  of  the  above 
cause  and  duly  excepted  to  by  the  defendant. 

That  this  motion  in  arrest  of  judgment  or  for  a 
new  trial  is  made  in  amendment  of  the  original  mo- 
tion on  file  herein. 

WILL  G.  BEARDSLEE, 
Attorney  for  Defendant. 

Received  a  true  copy. 

JOHN  E.  BELCHER 

Assistant  United  States 
Attorney 

[Endorsed] :  Filed  June  6,  1947. 


United  States  of  America 

United  States  J)istriet  ('oiii-t,  Westeni  District 
of  Washington,  Northern  Division 

No.  47196 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 


ROBERT  M.  DE  LA  LAMA, 


Defendant. 


JUDGMENT,  SENTENCE,  AND  COMMITMENT 
AND  ORDER  OF  PROBATION 

On  this  6th  day  of  June,  1947,  the  attorney  for 
the  Government  and  the  defendant  Rohert  M.  De 
La  Lama  appeared  in  person,  the  defendant  being 
represented  by  Will  G.  Beardslee  and  Lynn  J.  Gem- 
mill,  his  attorneys,  the  Court  finds  the  following: 

That  prior  to  entering  his  plea,  a  copy  of  the  In- 
dictment was  given  to  the  defendant;  that  the  de- 
fendant entered  a  plea  of  not  guilty  and  a  trial  was 
held,  resulting  in  a  verdict  of  guilty  on  Counts  I, 
TI,  III,  IV,  V  and  VI  of  the  Indictment;  that  by 
order  of  this  Court  pre-sentence  investigation  was 
made;  now,  therefore, 

It  is  Adjudged  that  the  defendant  has  been  con- 
victed by  jury  verdict  of  the  offense  of  violatio7is 
of  Section  174,  Title  21,  U.S.C,  as  charged  in 
Counts  II,  IV  and  VI  of  the  Indictment,  and  of  the 
otfense  of  violation  of  Section  2553a,  Title  26, 
IT.S.C,  as  charged  in  Counts  I,  III  and  V  of  the 
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Indictment ;  and  the  Court  having  asked  the  defend- 
ant whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause  to 
the  contrary  being  shown  or  appearing  to  the  court, 

It  is  Adjudged  that  the  defendant  is  guilty  as 
charged  in  Counts  I,  II,  III,  IV,  V  and  VI  of  the 
lindictment,  and  is  convicted. 

It  is  Ordered  and  Adjudged  that  on  Count  VI  of 
the  Indictment  the  defendant  l)e  committed  to  the 
custody  of  the  Attorney  General  for  the  United 
States  or  his  authorized  representative  for  impris- 
onment in  the  United  States  Penitentiary,  McNeil 
Island,  Washington,  or  in  such  other  like  institution 
as  the  Attorney  General  of  the  United  States  or  his 
authorized  representative  may  by  law  designate,  for 
the  period  of  Three  (3)  Years  and  Seventy-Five 
(75)  Days  and  pay  a  fuie  to  the  United  States  of 
America  in  the  sum  of  One  Dollar  ($1.00),  to  stand 
committed  until  said  fine  is  paid ;  and 

It  Is  Further  Ordered  and  Adjudged  that  on  each 
of  Counts  I,  II,  III  and  V  of  the  Indictment  the 
defendant  be  committed  to  the  custody  of  the  Attor- 
ney General  of  the  United  States  or  his  authorized 
representative  for  imprisonment  in  the  United 
States  Penitentiary,  McNeil  Island,  Washington, 
or  in  such  other  like  institution  as  the  Attorney  Gen- 
eral of  the  United  States  or  his  authorized  repre- 
sentative may  by  law  designate,  for  the  period  of 
One  (1)  Day  and  pay  a  fine  to  the  United  States  of 
America  in  the  sum  of  One  Dollar  ($1.00),  to  stand 
committed  until  said  fine  is  paid,  the  execution  of 
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the  coniiuemeiit  [ydvi:  of  sentence  imposed  on  Counts 
J,  II,  III  and  V  to  be  concurrent  with  and  not  con- 
secutive to  the  sentence  imposed  on  Count  VI  of  the 
Indictment;  and 

J  t  is  further  Ordered  and  Adjudged  that  on  Count 
IV  of  the  Indictment  the  defendant  be  committed 
to  the  custody  of  the  Attorney  General  of  the  United 
States  or  his  authorized  representative  for  imprison- 
ment in  the  United  States  Penitentiary,  McNeil 
Island,  Washington,  or  in  such  other  like  institu- 
tion as  the  Attorney  General  of  the  United  States 
or  his  authorized  representative  may  by  law  desig- 
nate, for  the  period  of  Eighteen  (18)  Months  and 
pay  a  fine  to  the  United  States  of  America  in  the 
sum  of  One  Dollar  ($1,00),  to  stand  committed  until 
said  fine  is  paid,  the  execution  of  the  imprisonment 
part  of  sentence  imposed  on  Count  IV  to  be  consecu- 
tive to  and  not  concurrent  with  the  sentence  iinposed 
on  Count  VI  of  the  Indictment. 

Provided,  How^ever,  that  the  execution  of  sen- 
tence as  to  imprisonment  Only  on  Count  IV  of  the 
Indictment  be  and  it  is  hereby  Suspended  and  said 
defendant  placed  on  probation  as  provided  by  law, 
for  a  period  of  Five  (5)  Years,  commencing  upon 
the  completion  of  execution  of  sentence  imposed  on 
Count  VI  herein,  during  good  behavior,  in  accord- 
ance with  the  terms  and  conditions  of  the  laws  of 
the  ITnited  States  relating  to  probation,  upon  the 
condition  that  said  defendant  does  not  break  any 
law  of  the  Ignited  States  or  of  anv  state  or  com- 
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munity  where  he  may  be,  and  that  during  such  pe- 
riod he  shall  report  regularly  to  the  United  States 
Probation  Officer  at  the  times  and  in  the  manner 
said  Officer  shall  direct,  and  shall  abide  by  all  the 
rules  and  regulations  of  probation  and  upon  the 
express  condition  that  said  defendant  does  not  un- 
lawfully use  or  handle  narcotics  in  any  form. 

It  Is  Ordered  that  the  Clerk  of  this  Court  deliver 
a  certified  copy  of  this  Judgment,  Sentence,  Com- 
mitment, and  Order  of  Probation  to  the  United 
States  Marshal  or  other  qualified  officer,  and  that  a 
copy  serve  as  the  commitment  of  the  defendant. 

Done  in  Open  Court  this  6th  day  of  June,  1947. 

JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  by : 

JOHN  E.  BELCHER, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  June  6,  1947. 
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[Title  of  District  ( "ouit  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS 

Robert  M.  De  La  Lama,  in  custody  of  LT.  S. 
Marshal,  Seattle,  Washington,  Appellant. 

Will  G.  Beardslee,  2307  Northern  Life  Tower, 
Seattle  1,  Washington,  Attorney  for  Appellant. 

Offense:  Violation  of  Section  174,  Title  21, 
U.S.C.,  as  charged  in  Counts  II,  IV  and  VI  of  the 
Indictment — knowingly  receiving  and  concealing 
opium  prepared  for  smoking  which  had  been  im- 
ported into  the  United  States  contrary  to  law;  vio- 
lation of  Section  2553a,  Title  26,  U.S.C.  as  charged 
in  Counts  I,  III  and  V  of  the  Indictment;  know- 
ingly purchasing  opium  prepared  for  smoking 
which  was  not  then  in  nor  from  the  original 
stamped  packages. 

Date  of  Sentence:     June  6,  1947. 

Judgment,  Sentence  and  Order  of  Probation : 
Adjudged  that  Defendant  is  sfuilty  on  all  six 
counts  of  the  Indictment  in  accordance  with  the 
verdict  of  the  jury.  As  to  Count  VI  the  defendant 
is  committed  to  custody  of  Attorney  General  of 
L'^nited  States  for  imprisonment  in  the  United 
States  Penitentiary  at  McNeil  Island.  Washington, 
for  a  period  of  three  years  and  75  days  and  a  fine 
of  $1. 

As  to  Counts  I,  II,  III  and  V  of  the  Indictment 
the  Defendant  is  conunitted  for  imprisonment  in 
the    United    States    Penitentiary,    McNeil    Island, 
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Washington,  for  a  period  of  one  day  and  jjay  a 
fine  of  $1,  sentence  to  run  concurrently  with  sen- 
tence imposed  on  Count  VI. 

As  to  Count  IV  of  the  Indictment  the  Defendant 
is  committed  for  imprisonment  in  the  United  States 
Penitentiary,  McNeil  Island,  Washington,  for  a 
period  of  eighteen  months  and  pay  a  fine  in  the 
sum  of  $1,  sentence  to  be  consecutive  with  sentence 
on  Count  VI  and  the  same  suspended  and  defendant 
placed  on  probation  for  a  period  of  five  years. 

Defendant  is  now  confined  in  the  King  County 
Jail  at  Seattle,  Washington. 

Judgment,  sentence  and  order  of  probation  is 
dated  June  6,  1947. 

The  above  named  Defendant,  Robert  M.  De  La 
Lama,  does  hereby  appeal  from  the  judgment,  sen- 
tence, commitment  and  order  of  jirobation  dated 
June  6,  1947,  adjudging  Defendant  to  be  guilty  on 
all  six  counts  of  the  Indictment  and  the  sentences 
imposed  as  contained  therein,  and  from  each  and 
every  part  thereof  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  this  13th  day  of  June,  1947. 

ROBERT  M.  DE  LA  LAMA, 
By  WILL  G.  BEARDSLEE, 
His  Attorne}^ 

Received  a  copy  of  the  within  Notice  this  13th 
day  of  June,  1947. 

J.  CHARLES  DENNIS,     (GM) 
Attorney  for  Plaintiff. 

[Endorsed] :     Filed  June  13,  1947. 
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[Title  of  DLstrict  Court  and  ^  ausc] 

STATEMENT  OF  POINTS  ON  APPEAL 

Comes  now  the  above  named  defendant  l)y  his 
attorney,  Will  G.  Beardslee,  and  herewith  furnishes 
a  statement  of  points  to  be  relied  U))()n  on  appeal: 

1.  That  the  Court  erred  in  admitting,  over  ol)- 
jection  of  the  defendant,  testimony  of  Hugh  Olivey, 
a  Govermnent  witness,  to  the  effect  that  tlie  v/itness 
and  a  Mr.  Van  Treel  purchased  opium  from  the 
defendant  on  the  night  of  June  29,  1946,  at  Phoenix, 
Arizona,  approximately  three  months  subsequent  to 
the  date  of  the  offenses  with  wdiich  the  defendant 
was  charged  and  being  tried  upon;  said  subsequent 
alleged  offense  being  not  charged  against  the  de- 
fendant in  the  indictment;  that  said  testimony  and 
evidence  was  highly  prejudicial  to  the  defendant 
and  not  legally  admissible. 

2.  That  the  Court  erred  in  failing  to  dismiss  the 
action  and  instruct  a  verdict  of  ''not  guilty"  at  the 
close  of  the  Government's  case  upon  motion  made 
by  the  defendant. 

3.  That  the  Court  erred  in  refusing  to  grant 
defendant's  motion  in  Arrest  of  Judgment  and  in 
the  alternative  for  a  new  trial. 

4.  That  the  evidence  was  insufficient  to  support 
the  verdict  of  guilt. 

5.  That  the  evidence  of  the  Government  witness, 
Lucien  Vasques,  affirmatively  demonstrated  the  in- 
nocence of  the  defendant  as  to  all  comits  of  the 
indictment. 
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6.  That  the  presumptions  of  unlawful  purchase 
as  alleged  in  Counts  I,  III  and  V  of  the  Indictment 
and  the  presumptions  of  unlawful  importation  into 
the  United  States  of  opium  prepared  for  smoking 
as  alleged  in  Coimts  II,  IV  and  VI  of  the  Indict- 
ment were  wholly  overcome  and  successfully  re- 
butted by  the  affirmative  testimony  in  the  case. 

WILL  G.  BEARDSLEE, 

Attorney  for  Defendant. 

Copy  received  7/3/47. 

ALLAN  POMEROY, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  July  3,  1947. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  RECORD  ON  APPEAL 

It  is  stipulated  and  agreed  by  and  between  J. 
Charles  Dennis,  United  States  Attorney,  represent- 
ing the  plaintiff  in  the  above  cause,  and  Will  G. 
Beardslee,  attorney  for  the  above  named  defendant, 
that  the  following  designated  parts  of  the  record, 
proceedings  and  evidence  in  the  above  cause  is 
sufficient  for  the  purpose  of  considering  all  points 
to  be  raised  by  the  defendant  on  appeal  to  the  Cir- 
cuit Court  of  Appeals  as  appears  from  the  state- 
ment of  points  on  appeal  served  and  filed  by  the 
defendant  and  that  the  Clerk  of  the  above  Court 
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may  transmit  to  the  Appellate  Court  true  copies  of 
the  matters  designated  by  respective  counsel  herein, 
to  wit: 

1.  The  Indictment. 

2.  Verdict. 

3.  Amended  motion  in  Arrest  of  Judgment  or 
in  the  alternative  for  a  new  trial. 

4.  Judgment,    sentence    and    commitment    and 
Order  of  probation. 

5.  Notice  of  Appeal. 

6.  All  of  the  testimony  of  all  of  the  witnesses 
for  the  Government  and  the  defendant. 

J.  CHARLES  DENNIS, 

United  States  Attorney. 

By  /s/  ALLAN  POMEROY, 

Assistant  United  States 
Attorney. 

/s/  WILL  G.  BEARDSLEE, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  July  3,  1947. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  now  the  defendant  by  his  attorney,  Will 
G.  Beardslee,  and  moves  the  Court  for  an  order 
extending  the  time  for  filing  and  docketing  of  the 
record  on  appeal  in  the  above  cause. 
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This  motion  is  based  upon  the  affidavit  of  Will  G. 
Beardslee  hereto  attached. 

WILL  G.  BEARDSLEE, 

Attorney  for  Defendant. 

State  of  Washington, 
County  of  King — ss. 

Will  G.  Beardslee,  being  first  duly  sworn,  states: 
That  he  is  the  attorney  of  record  for  the  defendant 
above  named;  that  Notice  of  Appeal  was  filed  on 
June  13,  1947;  that  although  a  part  of  the  testi- 
mony has  been  transcribed  and  filed,  the  same  is 
not  complete ;  that  the  Court  reporter,  who  reported 
the  case,  is  on  vacation  and  it  appears  for  that 
reason  that  the  transcript  cannot  be  completed  so 
that  the  entire  record  on  appeal  can  be  filed  by  July 
23,  1947,  which  would  be  forty  days  from  the  filing 
of  the  Notice  of  Appeal;  that  affiant  believes  that 
time  for  filing  said  record  on  appeal  should  be  ex- 
tended thirty  days  beyond  the  time  allowed  by  the 
Rules  of  Criminal  Procedure,  that  is,  to  August  23, 
1947. 

WILL  G.  BEARDSLEE. 

Subscribed  and  Sworn  to  before  me  this  9th  day 
of  July,  1947. 

[Seal]  MILDRED  S.  BEARDSLEE, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]:     Filed  July  12,  3947. 
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[Title  of  Disti-ict  Court  and  Cause.] 

ORDER  EXTO^NDING  TIME  FOR  FILING 
RECORD  ON  APPEAL 

This  matter  coming  on  for  hearing  before  the 
court  on  the  application  of  the  defendant,  Robert  M. 
De  La  Lama,  for  an  extension  of  time  in  which  to 
file  the  record  on  appeal  with  the  Clerk  of  the  Cir- 
cuit Court  of  A2)peals  for  the  Ninth  Circuit  and 
it  appearing  to  the  (Vurt  that  said  extension  should 
be  granted, 

It  Is  Ordered,  tliat  the  defendant  is  hereby 
granted  an  extension  of  time  to  and  including  the 
23rd  day  of  August,  1947,  in  which  to  file  the  record 
on  appeal  with  the  Clerk  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  on  the  appeal  from 
the  judgment  and  sentence  in  the  above  cause. 

Done  in  Open  Court  this  12th  day  of  July,  1947. 

/s/  JOHN  C.  BOWEN, 
Judge. 

Approved : 

J.  CHARLES  DENNIS, 

United  States  Attorney. 

By  JOHN  E.  BELCHER, 

Assistant  United  States 
Attorney. 

Presented  by: 

LYNN  J.  GEMMILL, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  July  12,  1947. 
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[Title  of  District  Court  and  Cause.] 

(  ERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America 

Western  District  of  Wasbingi:on — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
numbered  1  to  15,  inclusive,  is  a  full,  true  and  com- 
plete copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above  and  foregoing  en- 
titled cause  as  it  required  by  designation  of  counsel 
filed  and  shown  herein,  as  the  same  remain  of  record 
and  on  file  in  the  office  of  the  Clerk  of  said  District 
Court  at  Seattle,  and  that  the  same,  together  with 
the  Reporter's  Transcript  of  Proceedings,  the  origi- 
nal of  which  is  sent  up  as  a  part  of  this  record, 
constitute  the  record  on  appeal  from  the  judgment 
of  said  United  States  District  Court  for  the  West- 
em  District  of  Washington  dated  June  6,  1947. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of 
the  appellant  for  preparing  the  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  wit: 

10  pages  at  40c $4.00 

4  pages  at  10c  (copies  furnished) 40 

Notice  of  Appeal 5.00 

Total  $9.40 
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I  hereby  certify  that  the  above  amount  lias  been 
paid  to  nie  by  counsel  for  tlie  appellant. 

In  Witness  Whereof  1  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Seattle,  in  said  District,  this  31st  day  of  July, 
1947. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  47196 

UNITED   STATES   OF   AMERICA, 

Plaintiff, 
vs. 

ROBERT  M.  DE  LA  LAMA, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS  AT  VRIKL 

Seattle,  Washington,  Tuesday,  May  20,  1947 
9:30  A.M. 
Before:  Honorable  John  C.  Bowen, 
District  Judge. 

Appearances : 

Mr.    Allan    Pomeroy,    Assistant    Umted    States 
Attorney,   appearing   for  Plaintiff. 

Mr.  Will  G.  Beardslee,  appearing  for  Defendant. 
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Whereupon,  evidence  was  given  and  proceedings 
were  had  as  follows,  to-wit: 

(A  jury  was  duly  impaneled  and  sworn  to 
try  the  cause,  after  which  the  jury  was  admon- 
ished by  the  Court  and  excused  until  1:45 
o'clock  p.m.) 

The  Court:  Was  there  something,  Mr.  Beards- 
lee,  you  wish  to  speak  of  now? 

Mr.  Beardslee:  Yes.  At  this  time  I  would  like 
to  present  a  petition  for  the  issuance  of  a  writ  of 
habeas  corpus  ad  testacandum,  and  also  an  order 
for  the  issuance  of  the  writ.  The  petition  I  verified 
as  of  last  Saturday,  I  believe. 

(Discussion  between  Court  and  counsel.) 

Mr.  Pomeroy:  I  haven't  seen  this  form.  It 
hasn't  been  presented  to  us.  I  don't  know  that  that 
is  necessary,  however. 

The  Court:  I  interpret  it  as  an  exparte  pro- 
ceeding. 

Mr.  Beardslee:     Yes,  your  Honor. 

Mr.  Pomeroy:  The  original  file  in  this  case  will 
show  that  a  writ  has  already  been  signed  by  the 
Court  for  the  production  of  Lucian  A.  Vasquez  at 
this  trial,  and  that  the  Court  is  now  informed  in 
open  court  that  Lucian  Vasquez  is  now  in  attend- 
ance at  this  court  house.  Therefore,  this  writ  is 
unnecessary  and  has  no  bearing  upon  his  being 
present,  because  he  will  be  called  and  has  been 
ordered  here  already  by  competent  authority. 
(Further  discussion.) 
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(Luciaii  A.  VasqiU'Z  was  broiitz;}!!  brforo  the 
Court.) 
^[^e  Court:     Is  tlie  witness  Vasqucz  now  in  the 
presence  of  the  Court? 

Mr.  Pomeroy:  Yes,  your  Honor, 
'^^rhe  Court :  It  is  the  order  of  the  Court  that  the 
Marshal  keep  this  witness  in  attendance  during  all 
sessions  of  the  court  in  the  case  of  United  States 
of  America,  plaintiif,  against  Robert  M.  De  La 
Lama,  defendant,  unless  and  until  the  Court  other- 
wise orders  in  respect  to  him. 

Mr.  Pomeroy :     May  I  have  that  order  read  ? 
(Order  read  by  the  reporter.) 

The  Court:  Doesn't  that  cover  the  situation 
without  anything  further  from  your  petition? 

Mr.  Beardsley:  Yes,  your  Honor,  except  this: 
I  would  like  to  have  the  witness  sworn  in  and  ask 
him  a  couple  of  questions  as  to  whether  he  desires 
to  confer  with  me.  The  officers  have  indicated  they 
wouhi  like  to  be  present  when  the  questions  were 
asked. 

The  Court:  Do  you  think  that  is  necessary? 
Don't  you  think  you  could  tend  to  that  out  of  the 
presence  of  the  Court,  Mr.  Beardslee? 

Mr.  Beardslee:  Yes,  that  probably  could  be 
done. 

The  Court:  And  then  if  later  you  find  you  can't, 
I  will  consider  any  further  application  you  wish  to 
make. 

The  Coui't  has  given  Mr.  Beardslee  the  permis- 
sion, and  does  now  give  him  permission,  to  inter- 
view tliis  witness. 
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Mr.  Pomeroy:  You  are  not  ordering  the  witness 
to  speak  though,  are  you? 

The  Court:  I  am  not  ordering  the  witness  to 
do  anything.  I  am  giving  Mr.  Beardslee  the  privi- 
lege of  conferring  with  this  witness  while  he  is  in 
the  Marshal's  custody  at  any  time  convenient  to 
the  Marshal.  And  anyone  interested  in  the  govern- 
ment's side  of  the  case  can  be  present  if  they  wish. 

You  are  excused  until  2  o'clock.  All  those  con- 
nected with  the  case  are  excused  until  2  o'clock 
this  afternoon. 

(Whereupon,  at  12  o'clock  noon  an  adjourn- 
ment was  taken  until  2  o'clock  p.m.,  at  which 
time,  all  parties  being  present  as  before,  the 
proceedings  were  resumed  as  follows:) 

Afternoon  Session 

The  Court:  May  the  record  show  a  call  of  the 
jury  waived,  and  that  all  the  jurors  are  present 
and  also  all  parties  and  their  counsel? 

Mr.  Beardslee:     Yes,  your  Honor. 

Mr,  Pomeroy:     Yes,  your  Honor. 

The  Court:     Let  the  record  show  that. 

At  this  time  we  will  hear  the  Government's  open- 
ing statement  of  what  it  thinks  the  proof  will  be 
in  this  case.  *  *  * 

Mr.  Pomeroy:  *  *  *  Lucian  Vasquez  then  told 
the  story,  and  Robert  De  La  Lama  also  told  the 
story,  that  this  opium  was  all  owned  by  Lucian 
Vasquez,  so  this  very  same  wording  that  you  read 
in  this  indictment  was  a  charge  which  was  made 
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a.i^aiiist  Luciaii  Vasqiicz.  And  Vasqucz  stated  at 
that  time  that  Robert  De  La  Lama,  tlie  defendant 
here  before  the  Court,  had  nothing  whatever  to  do 
with  this;  that  he  had  come  along  merely  foi-  the 
ride.  He  had  been  in  the  service  and  he  was  coming 
up  to  visit  a  brother  in  T'acoma.  And  that  Vasquez, 
when  he  was  bringing  these  narcotics  from  Arizona 
up  into  our  country  up  in  here,  had  merely  brought 
De  La  Lama  along  for  a  ride  up  to  see  his  brother 
in  Tacoma,  and  that  De  La  Lama  knew  nothing 
about  the  fact  that  there  were  narcotics  in  the  auto- 
mobile or  that  Vasquez  had  any  with  him. 

At  that  time  De  La  Lama  was  released  and 
Lucian  Vasquez  came  into  court  upon  this  charge 
being  made  and  posted  bond,  and  then  Lucian  Vas- 
quez and  De  La  Lama  both  then  went  back  to 
Phoenix,  Arizona,  while  Vasquez  was  out  on  bond. 

*  *  *  4f-  *  *  * 

At  that  time  and  in  this  same  conversation  the 
defendant  De  La  Lama  defended  Vasquez  to  these 
two  officers  and  stated  that  Vasquez  was  a  mighty 
fine  fellow  and  that  he  was  his  friend.  In  fact, 
Vasquez  was  going  back  up  and  plead  guilty  to  this 
charge  that  had  been  placed  against  him  in  Seattle 
and  was  going  to  take  the  rap  for  De  La  Lama. 
That  actually  these  narcotics  that  were  in  Vasquez' 
automobile  belonged  to  De  La  Lama,  and  that  he 
went  along  to  protect  his  investment  and  also  the 
money  that  he  was  to  receive,  and  that  Vasquez 
was  going  to  take  the  rap  for  him  and  he  was  going 
to  take  care  of  Vasquez  for  doing  that.  *  *  *  And 
at  the  present  time  he  (Vasquez)  will  testify  that 
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those  are  the  facts,  that  he  actually  did  come  up 
here  and  his  job  was  to  bring  those  narcotics  up 
here  for  De  La  Lama,  and  that  De  La  Lama  did 
come  along  to  protect  his  investment. 

*  *  *  So  this  case  revolves  around  the  fact  that 
the  narcotics  which  were  foimd  in  the  automobile 
when  De  La  Lama  was  in  it,  although  the  car  did 
not  belong  to  him,  were  actually  De  La  Lama's 
narcotics.  And  when  all  the  evidence  is  in  I  am 
sure  that  beyond  a  reasonable  doubt  you  will  fuid 
that  this  defendant  is  guilty  of  all  six  of  these 
counts. 

The  Court:  I  will  hear  the  defendant's  opening 
statement  at  this  time  or  later  as  he  may  elect. 

Mr.  Beardsley:  I  prefer  reserving  it,  if  your 
Honor  please. 

The  Court:  The  plaintiff  may  call  its  first  wit- 
ness. 

Mr.  Pomeroy:     Lucian  Vasquez. 


LUCIAN  A.  VASQUEZ 

called  as  a  witness  on  behalf  of  plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy: 

Q.     Please  state  youi^  name  to  the  Court. 
A.     Lucian  A.  Vasquez. 

Q.     And  you  were  previously  sentenced  by  this 
court,  is  that  correct?  A.     Yes. 
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Q.  And  you  arc  now  serving  a  sentence  of  three 
and  a  half  years  in  McNeil  Island  penitentiary? 

A.     Yes. 

Q.  And  you  were  charged  with  the  possession  of 
opium  prepared  for  smoking?  A.     Yes. 

Q.  Now,  Mr.  De  La  Lama,  you  had  an  aut<j- 
mobile  with  you  at  the  time  of  your  arrest,  is  that 
correct — Mr.  Vasquez  ? 

A.  Mr.  Pomeroy,  before  I  answer  your  question 
I'd  like  to  address  the  Court,  please. 

Mr.  Beardslee:     I  didn't  hear  that. 

The  Court:  He  would  like  to  address  the  Court, 
please.   You  may  do  that. 

The  Witness:  I  would  like  to  know  the  differ- 
ence between  when  one  is  under  oath  and  when  he 
isn't. 

The  Court:  Will  counsel  for  the  government  in- 
struct or  advise  the  witness  on  that  question? 

Mr.  Pomeroy:  You  are  under  oath  when  you 
have  taken  the  oath  in  a  court  of  record  such  as 
this,  and  when  you  were  just  given  the  oath  by  the 
clerk  of  the  court.  You  are  now  under  oath. 

The  Court:  And  when  you  promised  under  a 
sworn  penalty  to  tell  the  truth  and  nothing  but  the 
truth,  so  help  you  God. 

The  Witness:  AYell,  I  have  something  to  tell  the 
Court.  I  wish  that  I  would  be  granted  permission 
to  tell  everything. 

The  Court:  I  think  you  had  better  proceed  to 
answer  the  questions. 
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Q.  (By  Mr.  Pomeroy) :  Was  it  pertaining  to 
this  cause  that  you  wanted  to  tell 

A.     Yes,  I'd  like  to  state  the  truth  to  the  ease. 

The  Court:  The  reason  you  are  called  to  testify 
is  to  ask  you  questions  concerning  this  case.  Proceed. 

Q.  (By  Mr.  Pomeroy)  :  .  At  the  time  of  your 
arrest,  Mr.  Vasquez,  how  many  jars  of  opium  did 
you  have  in  your  possession  1 

A.     Well,  I  don't  wish  to  answer. 

Q.  Well,  did  you  have  it  on  your  person,  that  is 
what  I  mean'?  How  many  jars,  if  any,  did  you  have 
on  your  person  at  the  time  of  your  arrest  ? 

A.     I  do  not  wish  to  answer. 

Mr.  Beardslee :  That  presupposes,  if  your  Honor 
please,  that  he  had  any  in  his  possession. 

Q.  (By  Mr.  Pomeroy) :  Did  you  have  any 
opium  on  your  person  when  you  were  first  ari'ested 
in  March  of  1946? 

A.     I  do  not  wish  to  answer. 

Mr.  Pomeroy:  May  the  jury  be  excused,  if  the 
Court  please? 

The  Court:     The  jury  will  temporarily  retire. 
(Jury  retires  from  court  room.) 

Mr.  Pomeroy :  If  the  Court  please,  the  witness  has 
asked  if  he  might  ask  some  questions  of  the  Court. 
I  do  not  unnecessarily  wish  to  pillory  the  witness. 
Yesterday  I  discussed  this  case  with  him  and  he  an- 
swered, as  he  told  me,  truthfully,  the  questions 
placed  to  him.  It  may  be  that  there  ma,y  be  some- 
thing in  his  mind  now  concerning  this  that  he  wishes 
to  ask  the  Court  which  perhaps  was  not  proper  to 
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be  done  in  front  of  the  jury,  and  1  would  ask  the 
Court  to  ask  whatever  he  may  have  on  liis  mind  at 
this  time. 

The  Court :  The  Court  is  not  counsel  for  the  wit- 
ness, and  if  he  wishes  to  accept  the  advice  of  either 
counsel  present  he  may  do  that.  I  have  to  pass  ui)on 
the  questions  and  answers  that  may  })e  made  or  ob- 
jections that  may  be  made  to  it,  and  there  is  noth- 
ing before  the  Court  yet.  You  may  proceed.  T  don't 
see  any  use  of  anything  being  before  the  Court. 

Mr.  Pomeroy:  May  I  ask  him  what  is  the  ques- 
tion he  desires  to  ask? 

The  Court:     You  may. 

Q.     (By  Mr.  Pomeroy):     What  is  the  question"? 

A.  I  want  to  tell  the  Court  the  underhanded 
methods  that  the  agents  are  using  in  order  to  convict 
a  man,  and  I  know  everything  about  the  case  and  I 
am  put  up  here  under  oath  and  I  would  like  to  tell 
everything  I  know^  about  the  case  and  if  I  can't,  I 
would  like  to  have  Mr.  Beardslee  use  me  as  his  wit- 
ness. 

Mr.  Pomeroy:     Well,  in  that  event 

Mr.  Beardslee :  This  request  comes  as  a  suri)rise 
to  me,  your  Honor,  because  the  witness  would  not 
discuss  the  matter  with  me.  But  T  will  say  at  this 
time  that  I  certainly  would  love  to  be  ap])ointe(l  by 
the  Court  to  represent  the  witness  so  that  we  might 
have  the  matter  aired  that  the  witness  now  desires 
to  testify  to.  I  can  readily  understand  now  why  he 
would  like  to  know  if  he  is  under  oath. 
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The  Court:  I  don't  see  liow  any  man  with  ordi- 
nary common  sense  would  not  know.  He  just  took 
the  oath. 

(Further  discussion  by  Mr.  Beardslee.) 

The  Court:     Anything  you  wish  to  ask  him? 

Mr.  Pomeroy :  Nothing  further.  I  might  say  that 
I  am  going  to  ask  questions  and  if  they  are  not  an- 
swered as  I  understand  the  answers  to  be,  I  am  com- 
pletely surprised  and  will  ask  permission  to  cross- 
examine  this  witness. 

The  Court :  Anything  else  before  bringing  in  the 
jury'? 

Mr.  Beardslee:  No,  except  I  will  suggest  this  to 
your  Honor  now:  I  will  object  to  any  effort  made 
to  cross-examine  the  witness  from  here  on  out.  Coun- 
sel has  now  been  notified  in  the  absence  of  the  jury 
as  to  what  the  witness  intends  to  testify  to.  He  can- 
not from  here  on  claim  surprise.  If  that  came  as  a 
surprise  before  the  jury  that  would  be  entirely  dif- 
ferent. But 

The  Court :  Does  either  of  you  have  any  authori- 
ties on  that  question? 

Mr.  Beardslee :  I  don 't  have  any  authorities  with 
me,  your  Honor,  but  I  had  occasion  to  brief  the 
question  some  time  ago.  That  was  an  instance  where 
— well,  it  pertained  to  an  alleged  robbery  in  town 
here.  A  witness  had  stated  to  Mr.  McKinney,  then 
assistant  United  States  attorney,  that  he  was  hired 
to  perform  this  robbery  pertaining  to  government 
property.  That  prior  to  the  trial  the  witness  changed 
his  mind  and  he  gave  a  statement  in  front  of  a  dep- 
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iity  sheriff  and  a  court  reporter,  under  my  (jnestion- 
ing,  whicli  was  entirely  different  than  what  he  liad 
told  the  assistant  United  States  attorney.  I  pre- 
sented that  statement  to  the  assistant  on  the  morn- 
ing of  trial.  I  had  briefed  the  question,  and  I  believe 
I  still  have  the  old  brief  in  my  office.  This  has  been 
quite  some  few  years  ago.  If  T  do,  I  believe  I  can 
demonstrate  this  in  short  order. 

But  the  only  time  you  can  impeach  your  own  wit- 
ness is  when  you  can  only  claim  surprise;  when 
there  is  no  longer  any  surprise  as  to  what  the  wit- 
ness will  testify  to,  then  he  can't  resort  to  cross- 
examination  or  impeachment  of  his  own  witness. 

Mr.  Pomeroy :  Well,  if  the  Court  please,  we  have 
briefed  it  a  number  of  times.  I  don 't  know  that  he  is 
not  going  to  answer  the  same  as  yesterday,  but  if 
he  doesn't,  then  I  will  plead  surprise  because  it  will 
be  of  great  surprise  to  me  if  he  changes  his  story 
since  yesterday  afternoon. 

He  has  not  answered  yet.  The  only  thing  I  have 
heard  so  far  in  the  testimony  outside  of  the  province 
of  the  jury  is  the  fact  he  desires  to  say  something 
concerning  the  conduct  of  certain  officers.  I  am  not 
going  to  ask  him  about  that.  That  isn't  what  I  am 
going  to  inquire  about.  I  am  going  to  inquire  into 
the  actual  transaction.  And  if  it  isn't  answ^ered, 
W'hich  I  suspect  now  is  what  will  happen — I  sus- 
picion, I  don't  know — then  I  will  be  surx^rised. 

The  Court:     Bring  in  the  jury. 
(Jury  returns  to  jury  box.) 
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The  Court:  Let  the  record  show  all  the  jurors 
have  returned  to  their  places  as  before.  You  may 
proceed. 

Q.  (By  Mr.  Pomeroy)  :  Mr.  Vasquez,  the  nar- 
cotics which  you  pleaded  guilty  to  having  in  your 
possession  when  you  were  sentenced  in  this  court 
having  been  found  on  you  in  Seattle,  where  did  you 
get  those  ?  In  what  state  ? 

Mr.  Beardslee:  If  your  Honor  please,  I  object 
to  that  as  decidedly  immaterial  in  this  case. 

The  Court:     Overruled. 

Mr.  Beardslee :  What  he  had  in  that  case  is  over. 
He  has  pleaded  guilty  and  been  sentenced.  It  has 
nothing  to  do  with  this  case. 

The  Court:     What  is  the  purpose  of  it? 

Mr.  Pomeroy:  The  purpose  is  to  show  that  Mr. 
De  La  Lama  was  with  Mr.  Vasquez  all  the  time  he 
had  these  narcotics  in  the  car  and  coming  from 
Arizona. 

The  Court:     The  objection  is  sustained. 

Mr.  Pomeroy:  Well,  if  the  Court  please,  I  am 
bringing  out  here  that  this  man  was  in  an  automo- 
bile with  certain  narcotics  and  the  defendant  here 
was  in  the  car  with  him. 

The  Court :  Well,  you  will  have  to  ask  him  where 
he  was  such  and  such  a  time,  who  was  there,  what 
was  there,  and  so  on. 

Mr.  Pomeroy:  The  question  was,  "Where  did 
you  bring  the  narcotics  from,  what  state  to  Seattle?" 
That  was  the  only  question  I  had  asked  him. 
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Mr.  lieardslce:  'I'liis  witness  hasn't  admitted  so 
far  that  he  brought  any  narcotics  into  the  state. 

The  Court:  Tlie  objection  is  sustained  to  the 
question  in  the  form  it  is  now  put. 

Q.  (By  Mr.  Pomeroy)  :  Mr.  Vasquez,  you  did 
have  a})Out  15  jars  of  opium  on  you  when  you  were 
arrested  in  Seattle,  is  that  correct?  A.    Yes. 

Q.  And  where  did  you  bring  those  narcotics  to 
Seattle  from?  A.     Phoenix,  Arizona. 

Q.     And  what  car  did  you  bring  them  up  in? 

A.     My  own. 

Q.     And  what  kind  of  a  car  was  it  ? 

A.     It  was  a  1940  convertible  Oldsmobile. 

Q.  Did  you  travel  alone  or  with  someone  when 
you  came  from  Phoenix  to  Seattle? 

A.     I  traveled  with  the  defendant. 

Q.    You  traveled  with  Mr.  De  La  Lama  ? 

A.    Yes. 

Q.  And  was  he  wdth  you  in  Seattle  when  you 
were  arrested?  A.     Yes. 

Q.  And  in  these  15  jars  w'hat  kind  of  opiinn  was 
it?  A.     Smoking  opium. 

Q.  And  besides  these  15  jars  did  you  have  an- 
other type  of  opium  with  you? 

A.     I  had  a  little  bottle  of  liquid. 

Q.  A  bottle  of  opium  in  liqTiid  form,  is  that  cor- 
rect ?  A.     Yes. 

Q.  And  actually  whose  narcotics  were  those, 
yours  or  the  defendant,  Mr.  De  La  Lama's? 

A.     Thev  belon fifed  to  me. 
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Mr.  Pomeroy:  Well  now  I  will  plead  surprise, 
if  the  Court  please,  and  ask  to  cross-examine  this 
witness. 

Mr.  Beardslee:  I  object  to  counsel's  cross  exam- 
ination. 

The  Court:     What  is  the  basis  of  the  surprise? 

Mr.  Pomeroy:  Because  I  wish  to  state  that 
yesterday  he  told  me  the  narcotics  belonged  to  Mr. 
De  La  Lama. 

The  Court :  The  objection  is  overruled.  You  may 
inquire. 

Q.  (By  Mr.  Pomeroy)  :  Mr.  A^asquez,  did  you 
have  a  conversation  with  me  yesterday  afternoon? 

A.     I  did. 

Q.     And  where  did  that  conversation  take  place? 

A.     In  your  office. 

Q.     And  who  was  present  at  that  conversation? 

A.  Lieutenant  Belland,  and  some  other  narcotic 
agent  and  yourself. 

Q.     Was  it — stand  up — Mr.  Giordano? 

A.    Yes. 

Q.     And  will  you  stand  up — was  it  Mr.  Belland? 

A.    Yes. 

Q.     And  it  was  in  my  office,  is  that  correct? 

A.    Yes. 

Q.  And  did  I  ask  you  these  same  questions  yes- 
terday afternoon,  approximately  the  same  ques- 
tions ?  A.     Yes. 

Q.  What  did  you  tell  me  yesterday  afternoon  as 
to  the  ownership  of  that  opium? 

A.  Well,  do  you  want  me  to  tell  the  Court  why  I 
made  the  statement  ? 
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Q.  Tell  ine  what  you  told  me  yesterday  after- 
noon concerning  the  ownership  of  that  opium. 

A.  I  told  you  they  belonged  to  liobert  De  La 
Lama. 

Q.  And  didn't  I  ask  you  yesterday  afternoon 
why  it  was  that  you  were  telling  me  yesterday  that 
it  belonged  to  Robert  l)e  La  T^ama,  when  you  were 
arrested,  that  you  said  it  was  yours  ? 

A.    Yes. 

Q.     And  what  did  you  say  to  me? 

A.     What  did  I  say  to  you  ? 

Q.  Yes,  what  was  your  answer  when  I  asked  you 
why  it  was  that  your  story  now  was  the  narcotics 
belonged  to  De  La  Lama  when  at  the  time  of  your 
arrest  you  stated  it  was  yours,  and  what  was  your 
answer  to  that  question  ? 

Mr.  Beardslee:  Objected  to  as  argument,  and  it 
isn't  a  direct  question. 

The  Court :     Overruled. 

Mr.  Beardslee:     It  is  argument.  Well 

A.  Well,  Mr.  Pomeroy,  I  can't  answer  that  be- 
cause those  questions  were  put  direct  to  me  the  way 
you  wanted  them.  That  is  why  I  answered  them  that 
way.  Not  because  I  had  the  intention  of  answeinng 
them  that  way  in  court. 

Q.  In  other  words,  you  were  talking  to  me  yes- 
terday, then,  on  the  grounds  that  yoTi  were  just  an- 
swering questions  and  }^ou  weren't  in  court.  Is  that 
your  statement  now?  A.     Yes. 

Q.  What  was  your  statement  yesterday  as  to 
wliy  you  told  me  that  the  narcotics  belonged  to  De 
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La  Lama  when  I  asked  you  why  you  changed  your 

story?  What  did  you  give  me  as  your  reason? 

A.  Well,  I  was  made  different  kinds  of  promises 
in  order  to  say  that. 

Q.  What  did  you  tell  me?  That  is  my  question. 
What  did  you  tell  me  as  to  your  reason? 

A.  I  told  you  whatever  you  w^anted  me  to  say  in 
order  to  satisfy  you,  I  did. 

Q.  Did  I  ask  you  to  make  the  statements  that 
you  made? 

A.  Well,  you  read  out  a  statement  to  me  pertain- 
ing to  the  same  case  from  Earnest  Collins  stating 
that  he  heard  Robert  De  La  Lama 

Mr.  Beardslee :  Your  Honor,  I  am  going  to  have 
to  object  to  any  hearsay  being  injected  into  this  case. 

The  Court:     That  will  be  sustained. 

Q.  (By  Mr.  Pomeroy)  :  Did  you  or  did  you  not 
tell  me  that  De  La  Lama  had  promised  to  take  care 
of  you  after  you  pleaded  guilty  and  that  you  hadn't 
been  taken  care  of  and  that  you  wanted  now  to  tell 
the  truth?  A.     Yes,  I  did. 

Q.     Did  you  tell  me  that  yesterday? 

A.     I  did,  because  you  wanted  me  to. 

Q.     Did  I  ask  you  to  tell  me  that? 

A.     Well,  more  or  less. 

Mr.  Beardslee:     I  submit  it  has  been  answered. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Pomeroy)  :  As  a  matter  of  fact, 
didn't  I  tell  you  that  I  wanted  you  to  tell  the  truth? 

A.     Yes. 
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Q.  And  you  told  ine  that  you  wcic  telliri*;  tlie 
ti'utli  now  and  you  wanted  to  take  the  stand  and  tell 
the  truth  ?  A.     Not  in  thei-e  I  didn't. 

Q.  Didn't  you  tell  nie  that  you  wanted  to  take 
the  stand  and  tell  the  truth  ? 

A.  Yes,  that  is  ri^ht.  'i'hat  is  why  T  took  the 
stand,  to  tell  the  truth. 

Q.  And  you  told  me  yesterday  that  you  were 
telling  me  the  truth,  didn  't  you  ? 

A.     But  I  wasn't. 

Q.  In  other  words,  you  weren't  telling  me  the 
truth  yesterday?  A.     No. 

Q.  But  you  did  state  to  me  yesterday  that  Mr. 
De  La  Lama  had  gone  up  to  Mr.  Beardslee's  office 
and  made  arrangements  for  you  so  you  could  come 
up  and  plead  guilty,  is  that  correct? 

A.  Well,  I  merely  went  hy  what  the  statement 
that  you  read  to  me  and 

Q.  (Interrupting):  No,  but  didn't  you  tell  me 
that?  A.    Yes,  I  did. 

Q.  And  didn't  you  tell  me  that  you  had  been  told 
that  you  would  get — that  you  then  went  up  to  see 
Mr,  Beardslee  and  that  you  had  made  arrangements 
to  pay  a  certain  amount  of  the  fee  and  that  you 
would  get  either  a  sentence  to  a  narcotics  health 
farm  or  a  year  and  a  day  in  the  pen?  Didn't  you 
tell  me  that? 

A.  Well,  I  did,  but  Mr.  Beardslee  can  verify 
them  statements. 

Q.     Didn't  you  tell  me  that  yesterday? 

A.     Yes. 
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Q.  And  that  then  when  you  came  into  court  and 
got  three  and  a  half  j^ears  in  the  penitentiary  that 
you  had  been  let  down "?  Isn  't  that  what  you  told  me 
yesterday  ?  A.     Yes. 

Q.  Are  you  now  stating  that  what  you  told  me 
yesterday  in  all  those  statements  was  not  true? 

A.     Yes. 

Q.  All  right.  Now  you  tell  what  the  truth  is 
then?  A.     Well,  last  Thursday 

Q.  (Interrupting)  :  Tell  what  the  truth  is  con- 
cerning your  pleading  guilty  and  being  sentenced. 

Mr.  Beardslee:  That  question  is  very  general 
and  counsel  has  opened  a  wide  field  of  cross-exam- 
ination for  me. 

Mr.  Pomeroy:     Well,  I  don't  care. 

Mr.  Beardslee:  I  think  the  Court  will  insist  the 
witness  be  permitted  to  answer  your  question. 

The  Court:  Let  him  answer  your  question.  Try 
to  be  as  direct  in  your  answer  as  possible. 

Mr.  Pomeroy:  You  may  answer  anything  you 
want,  Mr.  Vasquez.  Just  tell  your  story  now. 

A.  Well,  last  Thursday  I  had  a  visit  at  McNeil 
Island  from  Mr.  Belland  and  some  other  federal 
officers. 

The  Court:  You  don't  speak  the  name  very  dis- 
tinctly. What  was  the  name  of  the  man  who  visited 
you  last  Thursday?  A.     Mr.  Belland. 

The  Court:     Belland? 

A.     Bellen,  and  some  other  officer,  federal  officer. 

The  Court:     Do  you  know  the  other  man's  name? 
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A.  No,  I  don't,  '^^riuw  were  down  there  and  asked 
me  if  I  wanted  to  conic  down  here  and  testify 
against  the  defendant  because  they  also  told  nie 
that  they  had  enough  evidence  in  order  to  get  a  con- 
viction and  all  that,  and  they  needed  my  help.  And 
in  the  meantime  I  asked  them  what  was  in  it  for  me, 
and  they  told  me  that  I  could  be  recommended  for 
parole  and  make  parole,  which  at  the  time  I  knew 
that  any  recommendations  from  Mr.  Pomeroy  or 
any  of  them  would  not  have  any  aifect  on  me  when 
I  went  up  for  parole,  because  the  Parole  Board  does 
not  give  out  paroles  to  anybody  that  has  been  con- 
victed of  a  narcotics  charge. 

So  I  told  them  I  would  come  down  here.  I  wanted 
to  get  a  little  more  information  on  it.  Yesterday 
afternoon  I  w^as  brought  over  from  the  institution 
direct  to  Mr.  Pomeroy 's  office,  which  I  was  in  theie 
again.  Again  I  was  made  promises  about  parole  and 
all  that,  which  I  knew  that  they  wouldn't  go  through 
with  their  part  of  it  and  I  didn't  see  any  sense  with 
going  through  with  my  part  of  it,  either.  They  was 
playing  a  game  with  me  and  so  was  I  with  them,  I 
knowing  all  the  time  that  the  stuff  belonged  to  me ; 
I  pleaded  guilty  and  Bob  was  innocent,  didn't  know 
anything  about  it  at  the  time.  It  was  my  responsi- 
bility to  get  him  out  as  easy  as  I  could  at  the  time 
we  w^as  both  arrested. 

During  that  time  when  we  was  arrested  Mr.  Bel- 
land,  the  narcotics  officer,  they  had  us  in  there  ques- 
tioning us  most  of  the  time,  and  I  told  them  T  made 
statements  to  that  effect,  which  eliminated  Bob  of 
all  charges. 
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And  they  onl,y  had  two  jars  of  smoking  opium  at 
the  time.  They  didn't  laiow  where  the  rest  of  the 
stuff  was.  So  I  made  a  proposition  with  them.  I 
told  them  if  they  released  Bob  of  all  charge  which 
he  was  innocent,  I  would  turn  over  the  rest  of  the 
stuff,  which  I  told  them  I  had  hid  out  in  the  hills. 

One  of  the  agents  came  over  and  shook  hands  with 
me  and  told  me  his  word  was  his  bond,  and  all  that, 
and  I  told  him,  ''If  you  turn  Bob  loose  I  will  turn 
the  rest  of  the  stuff  over,"  which  the  rest  of  the 
stuff  was  in  the  automobile  at  the  time  only  they 
couldn't  find  it. 

From  then  on,  well  Mr.  Beardslee  knows,  he  han- 
dled the  case  for  me,  he  knows  all  about  the  rest. 
Mr.  Beardslee  knows  that  I  paid  him  off  myself  at 
the  time  that  I  hired  him  for  my  attorney.  There 
was  nothing  whatever  in  my  statements  about  Bob 
paying  off  or  anything  like  that. 

I  felt  it  was  my  responsibility  to  get  him  off  be- 
cause I  had  gotten  him  into  it.  I  took  the  blame  for 
it,  it  was  mine,  and  I  told  the  Court  I  was  perse- 
cuted most  of  the  time  all  during  the  time  I  was  out 
on  bond  and  made  promises  and  all  that,  even  Joe 
Belland,  wdien  I  was  in  court  here,  used  false  state- 
ments on  me  in  order  to  get  me  as  much  time  as 
possible  because  I  wouldn't  cooperate  with  him. 

I  knew  all  the  time  that  any  recommendations  they 
could  give  or  anything  like  that  would  not  do  me  any 
good,  so  the  only  thing  I  could  do  was  to  come  back 
at  them  with  the  same  thing. 
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Q.  (By  Mr,  Pomeroy)  :  Did  I  make  you  any 
promises  yesterday  about  parole? 

Mr.  Beardslee:  Mr.  Pomeroy  is  not  on  trial,  if 
your  Honor  please. 

The  Court:     Overruled. 

Mr.  Beardslee:  The  witness  has  said  the  other 
people  made  the  promises. 

The  Court:  He  made  the  statements,  which  in 
my  opinion  made  this  question  a  proper 

Mr.  Beardslee:     Yes,  your  Honor. 

Mr.  Pomeroy:     Read  the  question. 
(Question  read  by  the  reporter.) 

A.     No.    You  was  out  of  the  room. 

Q.  I  made  no  promises  whatever,  isn't  that  cor- 
rect? A.     That  is  right. 

Q.  I  asked  you  to  tell  the  truth,  isn't  that  cor- 
rect? A.     Yes. 

Q.  When  you  were  out  on  bond  with  Mr.  De  La 
Lama,  I  mean  after  you  were  released  up  here, 
where  did  you  go?  A.     Phoenix,  Arizona. 

Q.     With  whom  did  you  go  to  Phoenix? 

A.     By  myself. 

Q.  By  yourself.  Did  you  see  Robert  De  La  Lama 
in  Phoenix?  A.     Yes. 

Q.  When  you  left  Phoenix  how  did  you  travel 
from  Phoenix  to  Seattle  to  come  back  here  to  be 
sentenced?  A.     By  plane. 

Q.  Did  you  have  any  narcotics  in  your  posses- 
sion when  you  came  back  from  Phoenix  ? 

A.    Yes. 
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Q.     Who  gave  you  those  narcotics'? 

A.     I  bought  them  myself. 

Q.     From  whom^ 

Mr.  Beardslee:  Objected  to  as  immaterial.  That 
isn't  the  case  that  is  on  trial  here  at  all. 

Mr.  Pomeroy:     Mr.  De  La  Lama 

The  Court:     Overruled. 

Q.  Did  Mr.  De  La  Lama  give  you  those  nar- 
cotics? A.     No,  he  didn't. 

Q.     Did  you  buy  them  from  him? 

A.  No.  I  was  addicted  to  narcotics  and  I  bought 
them  off  a  Chinaman  in  Chinatown  in  Phoenix, 
Arizona. 

Q.  Is  Mr.  De  La  Lama  addicted  to  narcotics, 
also?  A.     No,  not  to  my  knowledge. 

Q.     You  don't  know  that  he  has  ever  used  any? 

A.     No,  I  don't. 

Mr.  Pomeroy:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Beardslee: 

Q.  It  was  indicated  to  you,  was  it  not,  Mr.  Vas- 
quez, prior  to  entering  your  plea  of  guilt}^  that  there 
was  a  good  chance  of  your  becoming  hospitalized? 

A.    Yes. 

Q.  And  that  was  urged  and  presented  to  the 
Court  at  the  time  of  your  sentence,  wasn't  it? 

A.     Yes. 

Q.  That  you  be  hospitalized  in  order  to  effect  a 
cure  from  your  unfortunate  addiction? 

A.     Yes. 
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Q.  And  the  Court  made  a  comment  at  that  time, 
didn't  he,  that  it  was  because  of  the  quantity  of 
opiinn  that  your  sentence  in  this  matter  would  be 
quite  severe?  A.     Yes. 

Q.  Mr.  Belland,  you  say  he  misled  the  Court, 
he  made  some  statements  in  court  that  were  not  true. 
Bo  you  mind  telling  us  what  those  statements  were, 
or  would  you  prefer  not? 

A.  I  believe  he  had  reference  to  me  having  sev- 
eral prior  convictions  in  assault  with  a  deadly 
weapon,  which  I  have  never  been  convicted  on 
that  before.  It  was  just  a  matter  when  T  was  a  ju- 
venile, 15  or  16  years  of  age  at  the  time. 

Q.  You  were,  after  being  arrested,  a  pretty  sick 
boy,  were  you  not?  A.     Yes,  I  were. 

Q.  And  that  illness  was  caused  by  reason  of  the 
fact  that  you,  w^hile  in  jail,  could  not  obtain  nar- 
cotics to  keep  you  going,  is  that  right? 

A.     That  is  right. 

Q.  And  isn't  it  also  true  that  you  were  even  re- 
fused a  tapering-off  cure?  A.     Yes. 

Q.  And  didn't  you  on  various  occasions  appeal 
to  me  to  see  some  doctor,  a  physician  or  surgeon 
of  my  own  or  anyone  that  would  administer  it  t<^ 
you  because  of  your  condition  ?  A.     Yes. 

Q.  And  did  I  not  have  you  in  open  court  and  ask 
the  Court  for  })ermission  to  have  either  a  govern- 
ment or  a  county  physician  prescribe  narcotics  for 
you,  enough  to  alleviate  j^our  suffering  at  that  time  ? 

A.     Yes. 

Q.     In  spite  of  the  pain  and  suffering  that  you 
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were  going  through  while  in  jail,  you  still  assumed 
the  responsibility  of  owning  that  opium,  isn't  that 
true  ?  A.     Yes. 

Q.  You  w^ould  have  given  up  just  about  any- 
thing you  ever  owned,  w^ould  you  not,  to  have  got- 
ten out  of  jail  where  you  could  obtain  narcotics  on 
your  own  if  that  opportunity  had  been  presented? 

A.     Just  about  anything. 

Q.  Were  you  not  at  that  time  strongly  tempted 
to  say  that  it  was  De  La  Lama 's  opium  ? 

A.     Very  near. 

Q.  And  were  you  not  advised  by  federal  narcot- 
ics agents  that  you  were  going  to  stay  there  and 
suffer  until  you  told  them  the  truth  of  everything? 

A.     Yes. 

Q.  They  would  see  to  it  that  you  would  not  ob- 
tain any  relief  or  medical  treatment  ? 

A.    Yes. 

Q.  Did  a  doctor  ever  come  to  see  you  all  the 
time  you  were  in  jail  here?  A.     No. 

Q.  And  did  you  frequently  request  that  a  doctor 
see  you?  A.     I  did. 

Q.  Were  you  ever  present  when  I  made  a  re- 
quest to  the  jailer  that  the  doctor  be  called  to  see 
you  and  prescribe  for  you?  A.     I  was. 

Q.  Do  you  remember  how  long  you  were  in  jail 
before  you  were  able  to  obtain  bail? 

A.     Four  or  five  days. 

Q.  And  do  you  remember  how  long  they  held  De 
La  Lama  before  they  let  him  go? 
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A.  We  was  arrested  on  a  Saturday  afternoon. 
I  think  they  released  him  on  a  Monday  niglit.  I  am 
not  quite  sure. 

Q.  Counsel,  in  his  opening  statement,  told  the 
Jury  that  the  officers  had  not  searched  the  car  at  the 
time  you  told  them  where  the  main  l)ulk  of  the 
opium  was.    I  sthat  true  or  mitrue? 

A.  I  think  they  went  over  the  car  pretty  thor- 
ouqlily. 

Q.  Well,  isn't  it  a  fact  they  told  you  they  had 
gone  over  the  car?  That  is  about  the  time  you  told 
them  you  had  it  cached  up  in  the  hills  some  place? 

A.    Yes. 

Q.  Incidentally,  was  that  car  of  your  confiscated 
by  the  government?  A.     It  was. 

Q.  Did  Be  La  Lama  or  any  member  of  the  po- 
lice department  or  federal  narcotics  squad  know 
where  that  oj)ium  was  until  you  voluntarily  dis- 
closed it? 

A.     No,  I  don't  believe  anybody  did. 

Q.  I  am  particularly  interested  in  whether  De 
La  Lama  knew. 

A.     No,  he  couldn't  have  known. 

Q.  This,  as  I  understand,  was  in  some  secret 
compartment  of  your  car? 

A.  Well,  it  wasn't  really  a  secret  compartment. 
It  was  a  tool  chest  that  the  Oldsmobile  people  made 
in  the  trunk  of  the  automobile.  I  just  happened  to 
run  into  it. 

Q.  I  see.  Did  you  ever  have  occasion,  or  did  you 
ever  open  that  com])artment  at  any  time  in  the 
presence  of  De  La  Lama?  A.    Never. 
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Q.  Would  De  La  Lama  have  an  opportunity  of 
knowing  where  it  was  any  more  than  the  agents 
for  the  narcotics  squad  or  the  police  department 
would  have  prior  to  the  time  you  disclosed  its 
whereabouts  ?  A.     He  would  not. 

Q.  To  your  knowledge  De  La  Lama — or  as  far  as 
you  know,  let's  put  it  that  way,  De  La  Lama  has 
never  used  narcotics  in  any  form  or  fashion? 

A.     Not  to  my  knowledge. 

Q.  He  did  not  even  know  that  you  were  an  ad- 
dict until  after  you  were  in  jail,  did  he,  here  in 
Seattle? 

A.  Yes,  I  kept  it  from  him  until  the  day  of  my 
arrest. 

Q.     And  then  you  told  him? 

A.  Well,  I  couldn't  help  it  then  because  I  was 
addicted  to  it  and  I  tried  to  get  that  little  bottle  of 
medicine  which  I  was  using  at  the  time. 

Q.  Counsel  asked  you  a  question  about  you  and 
De  La  Lama  being  in  my  office  and  that  De  La  Lama 
agreed  to  take  care  of  you  and  pay  my  fee.  Has  De 
La  Lama  ever  in  his  life  been  in  my  office  that  you 
know  of?  A.     Not  that  I  know  of. 

Q,  Counsel  also  implied  to  the  jury— didn't  say 
so — that  you  and  De  La  Lama  then  went  back,  I  be- 
lieve it  was,  to  Phoenix  after  your  release.  Was  De 
La  Lama  ever  here  in  Seattle  at  the  time  you  were 
released  on  bail? 

A.     No,  he  was  in  Phoenix,  Arizona. 
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Q.  Has  he  ever  traveled  witli  you  at  any  time 
other  tlian  the  occasion  when  lie  came  with  you  in 
your  car  from  Phoenix  to  Seattle? 

A.     Not  that  I  remember  of. 

Q.  Incidentally,  did  you  have  a  personal  knowl- 
edge of  the  fact  that  he  did  want  to  come  over  and 
see  his  brotlier? 

A.     Yes,  I  did.   That  is  why  I  brought  him  over. 

Q.  And  De  La  T^ama,  the  defendant  here,  had 
been  released  from  the  Army  shortly  prior  to  the 
time  that 

A.  (Interruptiuii)  :  Yes.  He  was  just  released 
and  he  w^as  short  on  mone}^  He  had  a  little  money 
but  that  was  all,  that  he  had  saved  during  his  stay 
in  the  Army.  I  volunteered  to  bring  him  here  since 
I  was  making  the  trip. 

Q.  Do  you  know  how  long  he  had  been  in  the 
service  I 

A.     Oh,  I  don't  know.    Maybe  22  or  23  months. 

I  am  not  quite  sure. 

Q.  It  was  over  two  years,  as  a  matter  of  fact,  as 
far  as  you  know?  A.     Oh,  yes. 

Q.     And  he  had  been  womided,  had  he  not? 

A.     Yes. 

Q.  That  and  the  shortness  of  funds,  wasn't  that 
one  of  the  reasons  w-hy  you  wanted  to  help  him  out 
by  bringing  him  over  here?  A.     Yes. 

Q.  Now  just  how  did  they  make  these  offers 
that  if  you  would  come  up  and  testify  in  this  case 
they  would  try  to  assist  you  in  obtaining  a  parole? 
What  did  they  say  they  would  do  for  you? 
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A.  Well,  rc^commendations,  and  every  little  thing 
lik(^  that,  and  which  I  know,  I  found  out  that  any- 
thing anybody  can  say  after  the  ease  is  out  of  their 
jurisdiction  will  not  have  any  effect  upon  the  Pa- 
role Board  in  Washington. 

Q.  How  long  have  you  been  in  the  pen  on  Mc- 
Neil Island  now^  on  this  charge? 

A.     Ten  months. 

Q.  You  know  for  sure  that  your  testimony  that 
you  are  giving  now  is  going  to  antagonize  the  offi- 
cers who  might  make  recommendations  for  you? 

Mr.  Pomeroy:  I  object  to  that  as  calling  for  a 
conclusion. 

Mr.  Beardslee:  I  think  it  shows  the  interest  of 
the  boy. 

Mr.  Pomeroy:  *'Are  you  sure  the  officers  are 
going  to  be  antagonized?"  That  is  calling  for  a  con- 
clusion. 

Mr.  Beardslee:     I  will  bet  on  that. 

The  Court:     Overruled. 

Q.  (By  Mr.  Beardslee)  :  You  realize,  don't  you, 
that  by  reason  of  the  testimony  you  are  giving  here 
that  you  may  have  to  serve  out  practically  all  the 
rest  of  the  three  and  a  half  years?  In  spite  of  that 
you  still  want  to  tell  the  truth  and  claim  responsi- 
bility, do  you? 

A.  Yes.  T  don't  like  to  see  an  innocent  man  go- 
ing to  prison. 

Q.  This  health  farm,  yon  were  fully  advised 
about  tiiat  government  institution  where  narcotic 
addicts  are  sometimes  sent  there  for  a  cure,  it  might 
take  a  year  or  year  and  a  half?    I  mean,  what  you 
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were  anticipating  or  hoping  for  at  the  time  you  came 
up  for  sentence,  that  had  all  been  explained  to  you, 
hadn't  it?  A.     Yes. 

Q.     Are  you  over  the  habit  now,  Mr.  Vasquez  ? 

A.     Yes. 

Q.  I  presume — I  don't  know,  I  presume — you 
liad  some  tapering  off  process  at  the  Island,  McXeil 
Island?  A.     No;  none  whatever. 

Q.  How  long  has  it  been  since  you  have  not  used 
narcotics  of  any  nature? 

A.  Well,  I  can't  say;  just  the  amount  of  time  I 
have  been  in  i)rison,  I  suppose. 

Q.     Well,  practically  since  your  arrest,  is  it  not  ? 

A.     Yes. 

Q.     Your  mind  is  now  clear?  A.     Yes. 

Q.  Is  your  body  healthy  aside  from  some  can- 
cerous condition? 

A.  Well,  I  have  always  been  troubled  with  this 
cancer  operation  that  I  have  had.  That  is  how  I 
was  addicted  to  narcotics. 

Q.     In  the  first  instance?  A.     Yes. 

Q.  But  aside  from  that  you  are  healthy  now 
in  body  and  mind,  are  you? 

A.     Yes,  I  feel  very  good. 

Q.     This  operation  for  cancer  was  on  your  throat  ? 

A.     Yes,  my  thyroid  gland. 

Q.  And  you  had  to  be  sent  back  East  to  some 
specialist  ?  A.     Yes. 

Q.     That  was  how  long  ago? 

A.  I  am  not  quite  sure.  It  is  about  three  yeai-s 
ago. 
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Mr.  Beardslee:  That  was  all  gone  into  and  this 
lad  was  sentenced  and  the  Court  took  that  into  con- 
sideration in  the  severe  sentence  that  was  imposed 
upon  him. 

Mr.  Pomeroy:  The  very  same  narcotics  in  the 
other  case  are  the  subject  of  this  case  and  they 
are  to  be  gone  into  here  as  much  as  in  that. 

Mr.  Beardslee :  I  think  what  De  La  Lama  knew 
what  they  intended  to  do  might  be  questioned;  cer- 
tainly not  what  this  witness  knew. 

The  Court:     The  objection  is  overruled. 

Mr.  Pomeroy:     You  may  read  the  question. 

(Question  read  by  the  reporter.) 

Mr.  Beardslee :  That  is  the  purpose  of  it  directed 
to  the  witness,  if  your  Honor  please,  not  what  De 
La  Lama  was  going  to  do  with  it,  or  you  and  De 
La  Lama  or  anything  of  that  kind,  but  what  he  is 
going  to  do  with  it. 

The   Court:     The   objection   is   overruled. 

Mr.  Beardslee :     Exception. 

The  Court:     Allowed. 

Q.     (By  Mr.  Pomeroy)  :     You  may  answer  it. 

A.     I  was  going  to  deliver  it. 

Q.  What  was  it  specifically  that  Mr.  Belland 
did  that  you  objected  to  in  court  when  you  were 
sentenced"?  A.     What  was  if? 

Q.  Yes.  You  stated  to  Mr.  Beardslee  that  you 
objected  to  something  that  Mr.  Belland  did  in  court. 
What  was  it? 

Mr.  Beardslee:  He  testified  Mr.  Belland  did  not 
tell  the  truth.    He  lied  about  it. 

Mr.  Pomeroy:     I  am  asking  the  witness. 
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A.  ^Ve]l,  Mr.  Holland  stated  that  I  had  been  con- 
victed since  1939,  I  believe,  I  am  not  quite  sure,  the 
record  will  show — that  I  had  several  convictions  oti 
assault  with  a  deadly  weapon. 

Q.     Well,  how  many  convictions  have  you  had"? 

Mr.  Beardslee:  This,  if  your  Honor  please,  is 
not  redirect  examination.  It  is  cross-examination 
of  his  own  witness  and  certainly  counsel  cannot 
claim  surprise  on  that  record,  and  I  don't  like 
to  have  the  witness  annoyed  and  embarrassed  in 
matters  that  are  not  material  to  this  case. 

The  Court:     The  objection  is  overruled. 

Mr.  Pomeroy:     Read  the  question. 

Mr.  Beardslee:  I  would  like  an  exception  on  the 
particular  grounds  of  the  objection  as  of  not  being 
redirect  examination. 

The  Court:     Allowed. 

(Question  read  by  the  reporter.) 

A.     What  kind  of  convictions'? 

Q.     (By  Mr.  Pomeroy)  :     Any  kind. 

Mr.  Beardslee:  Well  now,  if  your  Honor  please, 
I  object  to  that.  He  might  have  had  convictions  for 
speeding.  They  cannot  show  any  conviction  in  this 
court  as  respecting  credibility  except  that  of  felo- 
nies.  Counsel  says  any  kind  of  convictions. 

Mr.  Pomeroy:  I  disagree  with  that  law,  if  the 
Court  please. 

The  Court:     The  objection  is  overruled. 

Mr.  Pomeroy:  You  may  read  the  question  to 
him. 

(Answer  and  question  read  by  the  reporter.) 
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Mr.  Beardslee:  I'd  like  an  exception  to  the 
Court's  ruling. 

The  Court :  Allowed.  Proceed.  Answer  the  ques- 
tion. A.     Several. 

Q.  Well,  as  a  matter  of  fact,  didn't  Mr.  Belland 
say  in  court  that  you  had  had  a  number  of  convic- 
tions and  included  in  them  an  arrest  of  assault  and 
robbery  and  assault  and  intent  to  murder,  isn't  that 
what  Mr.  Belland  said  in  court  to  Judge  Bowen*? 

A.     He  did  not. 

Q.  You  state  in  your  own  words  what  Mr.  Bel- 
land said. 

A.  Mr.  Bowen  asked  Mr.  Belland  what  he  knew 
about  the  case,  and  Mr.  Belland  came  up  and  told 
the  Judge  that  I  had  a  pretty  bad  record  and  that 
I  had  several  convictions  with  assault  with  a  deadly 
weapon.   Those  were  his  exact  words. 

Q.  Well,  as  a  matter  of  fact,  Mr.  Vasquez,  you 
have  had  a  continual  record  ever  since  you  were  just 
a  youth,  isn't  that  correct?  A.     Yes. 

Q.  And  that  you  have  served  a  number  of  sen- 
tences, isn't  that  correct"? 

Mr.  Beardslee:  I  might  suggest  again  to  your 
Honor  that  I  am  going  to  have  to  renew  my  ob- 
jection. When  a  person  puts  a  witness  on  the  stand 
they  vouch  for  the  truth  of  that  witness  and  they 
cannot  thereafter  harass  them.  That  might  be  my 
privilege,  but  it  isn't  counsel's.  This  witness  has 
wanted  to  tell  the  truth  and  he  has.  This  question- 
ing now  has  gone  so  far  afield  that  it  has  nothing 
whatsoever  to  do  with  the  trial  of  this  case. 

The  Court:     Overruled. 
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Mr.  Pomeioy:  You  may  read  the  question  to 
him. 

(Jjast  question  read  by  the  re])orter.) 

A.  Well,  if  you  want  to  call  it  a  number,  I 
served  one. 

Q.  Well,  you  served  one  recently  for  white  slave 
traffic  act  violation,  isn't  that  correct? 

A.     Yes. 

Mr.  Beardslee:  I  still  want  the  objection  to  run 
to  this  line  of  questioning,  and  I  want  the  Court  to 
allow  me  an  exception. 

The  Court:  Allowed.  The  objection  is  overruled 
and  exception  allowed. 

Q.  (By  Mr.  Pomeroy)  :  It  was  in  1937  that 
you  were  arrested  for  robbery  and  assault  to  mur- 
der, isn't  that  correct,  but  you  weren't  sentenced 
on  that  ? 

A.  There  was  no  case  to  it.  That  was  just  on 
suspicion. 

Mr.  Beardslee :  Counsel  knows  he  has  no  right  to 
ask  a  witness  about  an  arrest  where  there  has  been 
no  conviction. 

The  Court:  The  objection  is  sustained  and  the 
jury  will  disregard  that  last  question. 

Mr.  Pomero}^:  This  isn't  the  defendant,  if  the 
Court  please. 

The  Court:  The  ruling  will  have  to  stand.  The 
jury  will   disregard  the  last  question  and  answer. 

Q.  You  claimed  you  needed  a  ta])ering-ot¥  cure, 
is  that  correct,  when  you  were  arrested  here  last 
March?  A.     I  did. 
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Q.     And  who  refused  you  this  tapering-off  cure? 

A.     Well,  everyone  did  so  far. 

Q.  You  said  you  were  refused  a  tapering-off 
cure.  Who  is  it  that  refused  you  this  tapering-off 
cure?  A.     Doctors  and  everyone. 

Q.     What  doctors'? 

A.     Well,  I  don't  know. 

Q.     Where  did  you  see  the  doctors? 

A.     I  was  supposed  to  see  him  in  the  county  jail. 

Q.  Well,  who  refused  you  this  tapering-off  cure 
that  you  thought  you  needed? 

A.     Well,  I  don't  know  who  refused  it. 

Q.  You  actually  weren't  refused  any  cure,  isn't 
that  a  fact?  A.     Well,  I  don't  know. 

Q.  Why  were  you  strongly  tempted  to  say  it  was 
De  La  Lama's  narcotics? 

A.     What  do  you  mean,  why? 

Q.  Well,  didn't  Mr.  Beardslee  lead  you  along  in 
the  questioning  to  where  you  said  you  were  strongly 
tempted 

Mr.  Beardslee :  I  w^as  cross-examining  a  witness. 
That  is  not  leading.  And  I  object  to  counsel's  last 
question,  why  did  you  do  so-and-so,  as  argument  to 
the  witness. 

The  Court:     Overruled. 

Mr.  Pomeroy:     Read  the  question  to  him. 
(Last  question  read  by  the  reporter.) 

Q.  To  accuse  De  La  Lama,  say  the  narcotics 
were  his? 
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Mr.  Beardslec:  I  certainly  object  to  tlic  form  of 
the  question,  your  Honor.  It  isn't  cross-examina- 
tion. 

The  Court:     The  objection  is  sustained. 

Q.  Why  were  you  tempted  to,  as  you  say,  to 
say 


Mr.  Beardslee:     I  didn't  hear. 

Q.  (Continuing) : to  say  that  the  narcot- 
ics belonged  to  Mr.  De  La  Lama  when  you  were 
first  arrested? 

A.     Are  you  familiar  with  the 

Q.  (Interrupting)  :  I  am  asking  you  the  ques- 
tion, Mr.  Vasquez.   I  wish  you  would  answer  it. 

A.  Well,  I  was  just  trying  to  answer  it  the  best 
way  I  can.  I  can't  just  answer  a  direct  question 
without  letting  you  know  why. 

Q.     You  may  answer  the  question. 

Mr.  Beardslee:     He  has  asked  you  why. 

A.  Well,  when  a  man  is  under  the  addiction  like 
that  he  is  cut  ot¥  automatically,  he  will  do  anything 
in  order  to  feel  normal  again. 

Q.  Well,  did  you  think  you  would  get  out  of  it 
because  you  might  say  it  belonged  to  De  La  Lama 
when  the  narcotics  were  in  your  automobile  also? 

A.     Well,  anything  can  hapj)en. 

Q.  Anything  can  happen.  T  think  that  is  what 
is  happening  now. 

Mr.  Beardslee:     I  object  to  counsel's  remark. 

The  Court:     Sustained. 

Mr.  Beardslee:  I'd  like  to  have  the  jury  in- 
structed to  disregard  it. 

The  Court:     The  jury  is  so  instructed,  and  you 
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will  disregard  the  comments  of  comisel  to  the  gov- 
ernment respecting  present  conditions. 

Q.  (By  Mr.  Pomeroy)  :  You  stated  that  nar- 
cotics officers  told  you  you  would  remain  and  suf- 
fer.  What  narcotics  officer  told  you  that? 

A.     Well,  whoever  was  handling  the  case. 

Q.     Well,  where  did  that  conversation  take  place? 

A.     In  the  city  jail  in  Seattle. 

Q.  Did  the  conversation  ever  take  place  in  Mr. 
Beardslee's  office?  A.     No. 

Q.  It  was  in  the  city  jail.  And  what  officer  told 
you  that  you  would  remain  and  suffer? 

A.     I  don't  remember. 

Q.  As  a  matter  of  fact,  no  one  told  you  that,  did 
they?  A.     They  did. 

Q.     Who  was  present? 

A.     Well,  there  was  four  or  five  of  them. 

Q.     You  don't  know  the  names? 

A.  That  was  while  I  was  being  questioned  and 
I  was  a  pretty  sick  man  then. 

Q.  How  long  was  that  after  you  had  been  ar- 
rested? A.     That  has  been  last  March,  1946. 

Q.  How  long  was  it  when  this  occurred  after 
you  had  been  arrested? 

A.     Oh,  I'd  say  about  two  or  three  days. 

Mr.  Pomeroy:     That  is  all. 

Recross-Examination 
By  Mr.  Beardslee: 

Q.  Do  you  know  the  names  of  any  of  the  agents 
or  officers  that  were  interviewing  you  at  the  county 
jail  other  than  the  ones  that  have  been  mentioned 
here? 
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A.  Mr.  Bel  land  for  ono,  and  some  other  officer, 
]iareotie  officer,  lie  is  not  in  court  now. 

Q.  Oil,  by  tlie  way,  yon  mentioned  your  sick- 
ness. What  is  the  redaction  of  you  when  yon  are 
suddenly  cut  off  from  the  suy)ply  if  you  have  heen 
usint>-  it  for  years'?  A.     Very  })ad. 

Q.  Explain  to  the  Court  and  jury  the  nature  of 
the  suifering  and  how  soon  it  hits  you  when  you  are 
cut  off  after  you  have  used  it  as  long  as  you  did. 

A.  Well,  you  have  the  effects  of  it  immediately 
after,  from  five  to  six  hours.  And  from  then  on,  on 
the  24th  hour  is  when  it  gets  really  bad.  You  are 
having  all  kinds  of  hallucinations  and  everything 
like  that,  and  just  feel  like  you  are  going  stark,  rav- 
ing mad  or  something. 

Q.     Does  it  affect  your  ability  to  sleep? 

A.  It  affects  everything.  I  couldn't  sleep  the 
three  days  that  I  was  in  jail.  I  had  to  lay  awake 
and  pace  the  floor  all  the  time. 

Q.     Could  you  eat  or  anything  of  that  kind? 

A.  You  can't  eat,  you  can't  sleep,  you  can't  do 
anything. 

Mr.  Beardslee:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Pomeroy: 

Q.     How  were  you  using  the  narcotic? 

^..     I  was  taking  it  l)y  mouth. 

Q.     In  what  form?  A.     Liquid  form. 

Q.     How  much  would  you  take  at  a  time? 

A.     Oh,  just  enough,  I  suppose.    I  don't  know. 


58  Robert  M.  Be  La  Lama  vs. 

(Testimony  of  Lucian  A.  Vasqiiez.) 

Q.     You  took  it  out  of  this  bottle 

A.    Yes. 

Q.    that  was  found  on  you  when  you  were 

arrested  ?  A.     Yes. 

Q.  And  how  often  would  you  take  a  shot  of  this 
liquid  opium  just  immediately  prior  to  the  time  you 
were  arrested?  How  often  would  it  be  necessary 
for  you  to  take  a  shot  of  this  liquid  opium  ? 

A.     Oh,  I'd  say  every  five  or  six  hours. 

Q.  And  all  this  trip  up  from  Phoenix  with  De 
La  Lama  you  were  taking  these  shots,  is  that  cor- 
rect'?  A.     That  is  right. 

Q.  All  the  time  you  were  in  Seattle  prior  to  the 
time  you  were  arrested?  A.     Yes. 

Q.  And  Mr.  De  La  Lama  didn't  know  you  had 
any  of  this  on  you? 

A.  Well,  I  had  it  in  a  bottle,  I  could  go  in  a 
rest  room  or  anywhere  and  take  it.  I  didn't  have  to 
do  it  in  his  presence. 

Q.  (By  Mr.  Beardslee) :  Incidentally,  tell  us 
what  it  looks  like.  I  wouldn't  know.  I  don't  think 
counsel  would.   What  does  it  look  like? 

A.     Oh,  just  any  medicine  bottle. 

Q.  (By  Mr.  Beardslee)  :  I  mean  the  solution, 
what  color  is  it?  A.     It  is  black;  dark  brown. 

Q.  (By  Mr,  Beardslee) :  Something  like  the 
color  of  cascara?  A.     Yes. 

Mr.  Beardslee:     That  is  all. 

The  Court:  Step  down.  Call  Plaintiff's  next 
witness. 

(Witness  excused.) 
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called  as  a  witness  on  behalf  of  Plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy : 

Q.     Please  state  your  name  to  the  Court. 

A.     Detective  sergeant  Gilbert  T^.  Helland. 

Q.     And  what  is  your  occuy)ation  % 

A.  In  charge  of  the  Seattle  Police  Narcotic 
Detail. 

Q.  And  in  this  occupation  with  the  Seattle  Po- 
lice you  work  closely  with  the  Federal  narcotic 
officers'?  A.     Yes,  sir. 

Q.  Do  you  know  the  defendant  here,  Robert 
De  La  Lama?  A.    Yes,  sir. 

Q.  And  do  you  know  the  man  who  just  pre- 
ceded you  on  the  stand,  Mr.  Yasquez'? 

A.     Yes,  sir. 

Q.  How  long  have  you  known  who  those  men 
are? 

A.  First  saw  them  about  11  o'clock  a.m.,  March 
the  23rd,  1946. 

Q.     Where  did  you  see  them  ? 

A.  On  Fourth  Avenue  opposite  the  Trenton 
Hotel. 

Q.     AYhere  is  the  Trenton  Hotel  located  ? 

A.     Northwest  corner  of  Fourth  and  Cherry. 

Q.  And  what  did  you  observe  about  them  at  that 
time  % 

A.  Well,  they  drove  up  in  that  Arizona  car  aiid 
parked  opposite  the  hotel.    Lucian  Yasquez  came 
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down  to  the  corner  of  Fourth  and  Cherry  on  the  east 

side  of  the  streets,  crossed  over  to  the  west  side 

Q.  (Interrupting)  :  With  whom  were  you  at  the 
time,  or  were  you  alone'? 

A.     I  was  by  myself. 

Q.     All  right. 

A.  Then  he  went  north  and  entered  the  Trenton 
Hotel,  was  gone  about  three  or  four  minutes. 

Q.  Where  was  De  La  Lama  at  this  time,  the  de- 
fendant ?  A.     He  was  in  the  car. 

Q.     Who  was  driving  the  car'? 

A.  Vasquez  drove  the  car  up  there  and  parked 
it  there,  and  De  La  Lama  a  little  later  got  out  and 
put  a  nickel  in  the  traffic  proposition,  and  then  got 
back  in  the  car.  And  Vasquez  came  out  of  the  hotel, 
he  motioned  to  De  La  Lama  to  proceed,  and  De  La 
Lama  drove  the  car  north  and  Yasquez  then  got  into 
the  car.  And  at  that  time  I  tailed  them  up  towards 
Frederick  and  Nelson's;  over  on  Sixth  or  Seventh 
I  lost  them. 

Q.     When  did  you  next  see  these  two  men? 

A.     At  1 :30  p.m. 

Q.     And  where  did  you  see  them  at  that  time? 

A.  They  came  into  the  entrance  of  the  Trenton 
Hotel.  Myself,  together  with  Officer  O.  K.  Holschu- 
maker,  was  stationed  there  and  as  they  started  up 
the  stairway  I  called  them  to  halt,  placed  them  un- 
der arrest  and  searched  them.  And  upon  search- 
ing Vasquez  I  found  a  jar  of  opium. 

Q.     Who  had  the  keys  to  the  car? 

A.     Well,  we  marched  up  towards  Fifth  Avenue, 
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and  at  that  time  Vasqiiez  didji't  have  the  keys,  so  I. 
vseaT'ched  T)e  La  Lama  and  De  La  Lama  had  the 
keys  on  him. 

Q.     De  La  Lama  had  the  keys  to  the  car? 

A.     Yes,  sir. 

Q.  And  then  what  did  you  do  witli  these  two 
men  ? 

A.  Well,  Vasquez  opened — after  I  had  gotten 
the  keys  fi'om  De  La  Lama,  he  opened  the  ])aek  of 
tile  ear  and  gave  me  a  jar  of  opium,  and  tlien  I 
looked  in  the  glove  compartment  and  found  a  bot- 
tle of  solution,  o])ium  solution. 

Q.     That  was  in  the  glove  compartment? 

A.     Yes,  sir. 

Q.     And  where  was  the  first  jar  that  you  found? 

A.     That  w^as  in  his — I  think  his  left  coat  pocket. 

Q.     It  was  on  his  person;  is  that  right? 

A.     Yes,  sir;  Vasquez. 

Q.  And  then  what  did  you  do  with  these  two 
men?  A.     They  was  x^h^^'^^l  i^i  j^^il- 

Q.  When  did  you  find  the  additional  bottles,  the 
13  jars  of  opium? 

A.  About  11  }).m.,  Monday  night,  Vasquez  took 
us  t(^  the  automobile,  or  he  was  with  us  and  wanted 
to  go  to  the  automobile,  he  would  turn  over  some 
additional  jars.  He  indicated  prior  to  that  time 
that  he  had  them  planted  some  place. 

Q.     What  is  that? 

A.  He  had  indicated  prior  to  that  time  that  he 
had  them  planted  out  some  place. 
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Q.  Had  the  car  been  searched  prior  to  the  time, 
hy  the  police  officers  ? 

A.  Just  a  surface  search,  and  it  was  sent  up  to 
the  garage  for  confinement. 

Q.  And  then  on  this  Monday  night,  what  hap- 
pened then  concerning  receiving  these  other  13  jars 
of  opium? 

A.  Well,  I  took,  in  the  presence  of  the  narcotics 
agent,  after  he  had  crawled  in  there  and  dug  them 
out  and  turned  them  over  to  me,  I  retained  them 
and  the  following  morning  made  a  search  for  fin- 
gerprints and  none  was  obtained.  And  about  noon- 
time I  turned  them  over  to  Federal  narcotic  agent 
Henry  Giordano  and  Harold  Moody.  Agent  Gra- 
ben  also  was  there,  I  believe. 

Q.  What  was  said  about  De  La  Lama's  connec- 
tion with  these  narcotics'? 

Mr.  Beardslee:  Just  a  minute,  if  your  Honor 
please.  I  would  like  to  know  what  was  said  by 
whom  after  arrest.  Even  a  statement  made  in  the 
defendant's  presence  would  not  be  admissible 
against  him. 

Mr.  Pomeroy:  I  will  withdraw  the  question  if 
you  object  to  it. 

Q.  What  did  you  do  with  De  La  Lama?  What 
did  you  eventually  do  with  Mr.  De  La  Lama  in  that 
case? 

A.     I  released  him  from  the  city  jail  at  midnight. 

Q.  Did  Mr.  Vasquez  at  that  time  take  the  re- 
sponsibility for  the  narcotics?  A.     Yes,  sir. 


United  States  of  America  G3 

(Testimony  of  (lilbert  T^.  Bolland.) 

Mr.   l*(Hiioroy:     Will  you  iiiaik  tliose,  please? 

(Plaintiff's      Kxbihit     1,     |)lioto^i"a])h,     was 
inai'ked  for  identification.) 

(Plaintiff's     Exhibit     2,     p}K)to2r]'a])b,     was 
marked  for  identification.) 

Q.  Handing-  you  what  has  been  marked  as  Plain- 
tiff's Exhibit  1  and  Number  2  for  identification, 
will  you  state  what  those  exhibits  are,  if  you  know"? 

A.     Exhibit  No.  1  is  the  jar  of  opium  taken 

Q.     It  is  a  reasonable  facsimile,  is  that  right? 

A.     Sir? 

Q.     It  is  a  i)icture  ? 

A.  It  is  a  photograph,  picture,  of  a  jar  of  opium 
containing  my  handwriting  and  initials  on  it  there. 

Q.  That  is  on  what  jars  now,  on  that  exhibit 
No.  1? 

A.     Exhibit  No.  1  and  where  it  was  taken  from. 

The  Court:     He  asked  you  w^hat  jar. 

A.  No.  1  is  the  jar  that  was  taken  from  the  per- 
son of  Vasquez  at  the  time  of  his  arrest.  No.  2  jar 
was  given  to  me  by  Vasquez  from  the  rear  of  his 
automobile.  No.  3  is  a  bottle  of  solution  that  I  took 
out  of  the  glove  compartment  of  his  automobile. 

The  Court :  Now  those  three  are  pictured  in  what 
exhibit  for  identification? 

A.     The  exhibit  here  is  No.  1. 

Q.  (By  Mr.  Pomeroy)  :  Exhibit  No.  1  for  iden- 
tification. Now  tell  us  what  exhibit  No.  2  is,  for 
identification  ? 
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A.  Exhibit  No.  2  consists  of  a  picture  of  13  jars 
of  opium  that  was  found  in  Vasquez's  car  and 
turned  over  to  me  by  Vasquez,  in  the  presence  of 
the  narcotic  agent. 

Q.  Now  those  jars  there  had  a  label  on  them,  is 
that  correct?  Each  jar  had  a  label  on  it? 

A.     I  placed  the  label  on  it. 

Q.     Did  each  jar  have  a  label  on  it  ? 

A.     No,  they  didn't  have  any  labels  on  them. 

Q.     Well,  did  you  put  a  label  on  them? 

A.     There  is  my  label.    I  put  them  on  them. 

Q.  That  is  in  your  handwriting,  is  that  right? 
Does  your  signature  appear  on  those  labels? 

A.  My  initials.  I  typed  these  with  my  type- 
writer, on  Exhibit  2  I  typed  them  out  with  the  type- 
writer and  it  is  my  initials  on  it. 

Q.     Your  initials  on  it?  A.     Correct. 

Q.  And  what  did  you  do  with  those  jars  that 
are  pictured  in  exhibits  No.  1  and  2  for  identifica- 
tion ? 

Mr.  Beardslee:  I  object  as  not  material,  if  your 
Honor  please.  There  has  been  nothing  here  yet  to 
connect  up  this  defendant  with  the  jars.  The  testi- 
mony has  just  been  to  the  contrary. 

The  Court :     Overruled. 

Mr.  Beardslee:     Exception. 

The  Court:     Allowed. 

A.  Exhibit  No.  1  was  turned  over  to  federal  nar- 
cotic agent  Giordano  in  the  afternoon  on  March  the 
25th,  and  Exhibit  No.  2  was  turned  over  to  narcot- 
ics agents  Giordano  and  Moody,  Graben,  I  think, 
about  noontime  of  the  26th. 
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Q.  In  other  woids,  yon  mean  that  tlie  jars  pic- 
tured in  Exhibit  No.  1  for  identification  were  turned 
over  at  a  certain  time  and  the  jars  pictui-ed  in  Ex- 
hibit No.  2  were  turned  over  at  a  certain  time? 

A.     That  is  right. 

Q.  Were  you  present  yesterday  in  my  office 
when  Mr.  Vasquez  was  also  in  that  office? 

A.     Yes,  sir. 

Q.  Were  you  present  when  any  promises  were 
made  to  him  of  any  kind  ? 

A.     I  didn't  hear  any  promises  made  to  him. 

The  Court :     At  this  point  the  court  will  be  at  re- 
cess for  ten  minutes. 
(Short  recess.) 

The  Court:  All  are  present  as  before.  You  may 
proceed. 

Q.  (By  Mr.  Pomeroy)  :  Mr.  Belland,  yesterday 
afternoon  you  were  in  my  office  with  Mr.  Vasquez, 
is  that  correct?  A.     Yes,  sir. 

Q.  And  who  was  ])resent  at  tliat  conversation 
that  was  held  at  that  time? 

A.  Federal  narcotic  agent  Henry  L.  Giordano, 
yourself,  Vasquez  and  myself. 

Q.  State  generally  what  the  conversation  was 
•that  took  place  at  that  time. 

Mr.  Beardslee:  Object  to  the  form  of  the  ques- 
tion, if  your  Honor  please,  because  it  does  not  give 
me  an  opportunity  to  object  to  any  question  thnt 
might  be  growing  from  that  answer. 

Q.     Was  there  a  conversation  between  the  man 
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Vasquez  and  me  concerning  his  testimony  on  the 

stand  today?   Did  we  have  a  conversation  about  it? 

A.     Yes,  sir. 

Q.  And  did  I  ask  him  certain  questions  and  he 
answered  the  certain  questions? 

A.     You  asked  him  if 

Q.  (Interrupting)  :  Did  I  ask  him  certain  ques- 
tions and  did  he  answer  certain  questions  ? 

A.     Yes,  sir. 

Q.  All  right,  state  what  you  remember  of  those 
questions  and  answers. 

A.  You  asked  him  what  his  part  was  in  coming 
to  Seattle  with  that  load  of  opium,  and  his  answer 
was  that  he  was  just  making  the  delivery,  and  that 
the  opium  belonged  to  Robert  De  La  Lama  and  that 
in  making  the  deliveries  if  they  got  arrested  he 
would  take  the  rap. 

Mr.  Beardslee:  I  might  suggest  to  your  Honor 
again,  and  I  really  wanted  to  make  formal  objec- 
tion, the  defendant  was  not  present  up  there  w^hen 
that  conversation  took  place.  What  difference  does 
it  make  whether  Vasquez  says  something  or  whether 
I  said  something  or  Mr.  Gemmill  or  anyone.  It 
couldn't  be  used  in  evidence  as  against  this  defend- 
ant unless  he  was  there  and  refused  to  deny  the 
statements  that  were  made.  It  is  definitely  hearsay, 
your  Honor. 

Mr.  Pomeroy:  I  agree  with  that.  I  think  it  is. 
He  didn't  make  an  objection  before  so  I  was  get- 
ting the  evidence.    So  I  will  withdraw  the  question 
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now  and  ask  liini  not  to  answer  any  riii-tlior  now 

that  objection  has  been  made.    I   agree  with  your 

objection. 

'^Phe  Court:  '^Hie  jury  will  disregard  that  last 
answer  of  the  witness  as  to  what  was  said  about  Mr. 
I)e  La  Lama.  That  part  of  the  answer  which  related 
to  what  the  witness  said  about  De  La  Lama  will  be 
disregarded  by  the  jury.  T^ay  it  out  of  your  minds 
as  if  it  had  not  been  said  in  your  presence,  it  being 
stricken  from  the  record. 

Q.  (By  Mr.  Pomeroy)  :  Mr.  Belland,  how  long 
have  you  been  with  the  Seattle  Police  Department? 

A.     Just  a  little  over  twenty-five  years. 

Q.  And  what  facilities  for  medical  attention  do 
you  have  down  in  the  Seattle  city  jail  for  medical 
attention  for  prisoners? 

A.  Well,  there  is  a  physician  assigned  to  the  city 
hospital  there  that  cares  for  all  the  prisoners  when 
they  are  in  need,  makes  examinations.  The  ones  that 
are  arrested,  they  are  usually  brought  direct  to  the 
city  hospital  for  check-up. 

Q.  And  the  hospital  is  right  in  the  same  build- 
ing as  the  jail,  isn't  that  correct? 

A.  #0n  the  floor  below\ 

Q.  And  how^  many  years  have  you  been  con- 
nected with  the  narcotics  end  of  the  law  enforce- 
ment ? 

A.  I  have  had  charge  of  the  narcotics  detail  area 
since  Juh^  the  first,  1934,  with  the  exception  of  two 
years  that  I  had  charge  of  the  bunco  detail. 

Q.     And  during  this  period  of  time  in  dealing 
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with  narcotic  addicts,   are   they   usually  examined 
and  given  hospital  treatment  or  medical  treatment 
if  necessary  when  prisoners  of  the  city  of  Seattle? 

Mr.  Beardslee:  Objected  to,  if  your  Honor 
please,  as  to  what  the  custom  may  be  and  what  is 
usually  done.  I  think  we  are  only  concerned  with 
the  facts  in  this  case.  Object  to  wdiat  the  custom 
may  be. 

The  Court:  Sustained.  The  Court  wishes  to  be 
understood  as  pausing  for  a  moment  when  objec- 
tions are  made  to  give  opposing  counsel  an  oppor- 
tunity to  state  the  theory  on  which  the  question  is 
based.    Proceed. 

Q.  (By  Mr.  Pomeroy)  :  Was  Mr.  Vasquez  de- 
nied the  facilities  of  your  hospital  or  city  physician 
during  the  time  that  he  was  incarcerated  in  the 
Seattle  city  jail? 

A.  Not  to  my  knowledge  he  wasn't  denied  it. 
He  may  have  had  some  little  difficulty  in  view  of 
the  fact  that  he  had  a  stomach  habit  and  perhaps 
he  didn't  want  to  use  the  needle. 

Mr.  Pomeroy:     You  may  inquire. 

Cross-Examination 
By  Mr.  Beardslee : 

Q.  You  actually,  Lieutenant,  would  not  know 
whether  he  received  treatment  or  whether  treat- 
ment was  afforded  to  him,  would  you? 

A.     I  don't  recall  what  I  did  or  did  not  do. 

Q.  You  mentioned  if  he  had  been  in  the  habit 
of  mixing  up  this  opium  or  something,  and  taking  it 
in  liquid  form?  A.     That  is  right. 
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Q.  He  was  a  pretty  sick  hoy  \vliil<'  he  was  in 
there,  wasn't  he*?  A.     Yes,  sir,  lie  was  sick. 

Q.  And  he  was  sick  because  he  con  Id  not  receive 
his  narcotics,  his  supply  was  cut  off  upon  his  ar- 
rest, isn't  that  true? 

A.  I  would  have  to  check  the  record.  It  doesn't 
seem 

Q.  (Interrupting)  :  Well,  Lieutenant,  I'd  like 
the  jury  to  have  a  clear  picture  of  what  hapi)ens  to 
a  man  that  has  been  an  addict.  I  believe  Vasquez 
said  he  had  been  since  1937. 

Mr.  Pomeroy:     He  didn't  say,  as  I  recall. 

Q.  (By  Mr.  Beardslee)  :  From  the  time  of  his 
operation.  Well,  anyway,  a  period  of  three  or  four 
years.  You  in  your  experience  on  the  ])olice  nar- 
cotics squad  have  observed  many  addicts,  have  you 
not?  A.     Yes,  sir. 

Q.  Under  arrest  and  all.  Will  you  tell  the  jury, 
please,  in  your  experience  and  as  an  expert  what 
happens  to  an  addict  when  he  is  suddenly  cut  off 
from  his  supply  and  placed  in  jail  or  in  confine- 
ment?  Wliat  is  his  physical  and  mental  i-eaction? 

A^  An  addict  is  placed  in  jail  and  has  a  severe 
habit,  he  has  what  is  known  as  withdrawal  s^^np- 
toms.  And  those  symptoms  are  vomiting  and  dizzi- 
ness and  reactions  of  the  contracting  of  the  mus- 
cles, particularly  in  the  calves  of  their  legs  and  arms, 
and  more  or  less  nauseated. 

However,  it  has  been  the  practice  of  the  city  phy- 
sician when  an  addict  comes  in  in  a  condition  like 
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that,  they  administer  about,  sometimes  a  half  or  a 

quarter  and  where  they  start  otf  with  a 

The  Court  (Interrupting)  :  A  quarter  gallon  or 
a  quarter  something  else*? 

A.  Of  a  grain  of  morphine,  and  the  next  day 
an  eighth,  the  following  day  a  sixteenth,  and  then 
they  don't  get  any  more.  Usually  the  withdrawal 
covers  about  three  days  and  after  that  period  they 
don't  get  any  more.  Usually  thej^  are  sent  over  to 
the  County  and  I  don't  recall  that  they  ever  get  any- 
thing over  there. 

Q.  That  is  what  you  call  a  reduction  cure,  is  it 
not,  where  they  start  tapering  them  off? 

A.  That  is  right.  It  is  rather  fast,  but  it  is  ef- 
fective. 

Q.  Then  you  spoke  of  nausea,  they  are  nause- 
ated. And  they  also  lose  control  of  all  muscular 
retiexes,  including  the  sphincter  muscle?  That  is 
true,  isn't  it?  A.     Yes,  sir. 

Q.  And  when  a  person  has  been  suddenly  cut  off 
they  will  do  almost  anything  to  obtain  narcotics, 
will  they  not? 

A.  It  varies  upon  their  mental  conditions.  Some 
are  stronger-minded  than  others. 

Q.  But  they  do  get  so  sick  that  they  would  trade 
their  respect  in  society  and  everything  else  in  order 
to  obtain  narcotics,  would  they  not? 

A.     Some  do. 

Q.  All  right.  Within  your  experience  hasn't  it 
been  true  that  prisoners  have  been  tortured,  that 
you  know  to  be  addicts,  they  have  been  W'ithheld 
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from   the  administration   of  it   in   oi-der   to   obtain 

statements  from  them? 

A.  I  don't  know  as  that  is  a  fact.  Sometimes  the 
doctors  don't  ,i;'ct  to  them  as  regularly  as  they  per- 
haps would  like  to  have  the  doctors  come  and  take 

care  of  them,  and 

Q.  Isn't  it  true,  though,  that  what  we  will  refer 
to  as  the  average  hophead,  that  he  is  arrested,  he 
will  almost  tell  any  kind  of  a  story  in  order  to  obtain 
relief  from  his  suffering,  suffering  occasioned  by  a 
sudden  cutting  off  of  his  supply? 

A.  They  do  lie  terribly  to  the  doctor,  yes.  They 
tell  them  they  have  got  a  ten-grain  habit  when  as 
a  matter  of  fact  they  haven't  got  only  perhaps  a 
grain  and  very  fortunate  to  be  able,  in  their  line, 
of  l)eing  able  to  supply  that. 

Q.     When  you  questioned  Vasquez  he  was  not 
suffering  at  first  after  his  arrest,  was  he? 
A.     No,  he  seemed  quite  normal. 
Q.     He  w^as  all  right,  was  he  not.  when  he  told 
you   that   De   La   Lama   knew^   nothing   about   the 
opium  that  he,  Vasquez,  had  in  his  car? 

A.     Well,   that   was  his   statements   all   through 
from  the  beginning  to  the  end. 

Q.     Well,  T  mean  he  wasn't  suffering  when  he 
first  made  the  statement? 
A.     No,  he  wasn't. 

Q.     He  didn't  have  any  hallucinations  or  any- 
thing of  that  kind  then?  A.     No. 
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Q.  Then  even  after  he  commenced  to  suffer  he 
still  told  you  the  same  thing  that  he  had  advised 
you  when  he  first  was  arrested,  is  that  correct? 

A.     That  is  correct. 

Q.  Counsel  asked  you  about  the  session  yester- 
day afternoon,  you  said  you  were  present.  Mr. 
Pomeroy  was  not  in  the  office  all  of  the  time  that 
Vasquez  was  being  questioned,  was  he? 

A.     I  believe  he  stepped  out  for  a  moment. 

Q.  It  is  customary,  is  it  not,  for  an  officer  de- 
siring to  elicit  testimony  to  promise  to  recommend 
some  leniency  or  something  in  exchange  for  the 
testimony  that  he  would  be  inclined  to  give? 

A.  I  don't  know  as  there  is  any  promises  that 
3^ou  could  give  them. 

The  Court:  He  asked  you  if  it  was  customary 
to  give  promises. 

The  Witness:     Not  to  my  knowledge. 

Q.  (By  Mr.  Beardslee) :  Well,  all  right,  sup- 
posing three  people  are  arrested  and  charged  with 
an  offense  and  you  don't  have  much  evidence  on 
them.  You  wouldn't  hesitate  to  recommend  a  sus- 
pended sentence  for  the  one  fellow  that  you  figure 
was  necessary  as  a  State  witness  in  order  to  obtain 
a  conviction  against  the  other  two,  would  you? 

The  Court :  The  question  is  would  you  hesitate 
like  you  are  now  doing,  or  hesitate  at  all? 

The  Witness:     Read  that  question  again. 

Q.  (By  Mr.  Beardslee) :  Supposing  three  peo- 
ple were  arrested,  charged  with  some  serious  offense. 
The  only  way  you  could  obtain  evidence  sufficient 
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to  convict  would  bo  from  one  of  those  three  people. 
Yon  would   recommend   a  suspended  sentence   for 
one  of  the  three   in   order  to  obtain   a   conviction 
ac^ainst  the  otiier  two,  would  you  not? 

A.  The  prosecuting  attorney's  office  does  that, 
yes. 

Q.  And  in  this  instance  was  there  any  doubt  in 
your  mind  but  what  Vasquez  was  telling  the  truth 
when  he  said  that  if  he  would  come  over  and  testify 
against  I)e  La  Lama,  the  defendant  in  this  case, 
that  they  would  try  to  effect  an  early  parole  or 
release  for  him? 

A.     I  don't  know  as  I  understand  that. 

Q.  Well,  let's  see.  I  think  Vasquez  may  have 
been  mistaken  in  his  identify  of  the  officer,  but  he 
did  say  that  Belland — may  have  said  Belland,  I 
don't  know.  I  thought  he  said  Belland  and  some- 
one else  came  over  to  see  him  at  the  pen.  Was 
that  you  or — there  is  a  Joe  Bell  that  is  a  narcotics 
officer  here.  I  was  just  wondering  whether  you 
were  the  one  he  was  referring  to  or  was  it  Bell, 
that  interviewed  him  at  the  pen. 

Mr.  Pomeroy:  Object  to  the  form  of  the  ques- 
tion. 

Mr.  Beardslee:     I  was  trying  to  clarify  it. 

Q.  In  that  interview  with  him  did  you  or  an 
officer  with  you  suggest  that  you  would  reconuneud 
an  early  parole  if  lie  would  come  over  and  testify 
against  De  La  Lama? 

A.  I  interviewed  him  at  the  McNeil  Pen  over 
a  period  of  about  three  minutes,  which  we  are 
allowed.    I  explained  to  him  that  we  had  his  part- 
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iier,  De  La  Lama,  in  jail,  and  we  were  going  to 
try  to  convict  liim,  thought  we  had  sufficient  evi- 
dence without  him,  but  if  he  wanted  to  come  over 
and  testify  and  tell  the  Court  now  that  we  found 
out  who  actually  owned  the  stuff,  that  he  would 
be  smart  in  coming  over  and  testifying.  "It  is  up 
to  you  whether  you  want  to  testify  or  not." 

Q.  '/Don't  hesitate,"  all  right,  about  being  frank 
in  this. 

Mr.   Pomeroy:     I  will  object  to  this  argument. 

The  Court:     Sustained. 

Mr.  Beardslee:     We  all  do  it.   It  isn't  argument. 

The  Court:     Sustained. 

Q.  You  did  say  then  it  wouldn't  hurt  him  to 
come  over  and  testify"? 

A.     That  was  left  up  to  his  judgment. 

Q.  Surely.  I  realize  that.  But  the  inference 
was  that  if  he  would  come  over  and  testify  that 
it  might  help  him  towards  effecting  an  early 
parole  as  against  a  later  parole,  isn't  that  true"? 

A.  He  realized  no  one  could  make  him  any 
promises. 

Q.  Was  it  suggested  or  inferred  that  if  he 
would  come  over  and  testify  against  De  La  Lama 
that  there  would  be  a  reconunendation  for  an  early 
parole  or  release  from  the  pen  for  Vasquez? 

A.     I  don't  think  it  was  in  any  form  like  that. 

The  Court:  Do  you  care  to  make  a  statement 
as  to  how  in  reality  it  was'? 

The  Witness:  My  request  was  to  him  that  we 
would  like  to  have  him  come  over  and  testify  and 
tell  the  Court  the  truth  now  that  we  found  out  who 
the  actual  owner  of  it  was. 
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Mr.  Beardslce:  That  isn't  in  response  to  my 
question.  I  object  to  it.  '^Phe  answer  isn't  respon- 
sive. I  merely  wanted  to  know,  if  your  Honor 
please,  whether  any  offer  or  any  suggestion  was 
made  that  he  could  benefit  himself. 

The  Court:  Will  you  read  the  (piestion  and 
also  the  answer?  I  would  like  to  suggest  that  the 
Court  had  the  impression,  Mr.  Belland,  that  you 
take  too  much  time  in  responding  to  counsel's 
questions.  And  I  would  like  to  have  you  expedite 
the  making  of  answers  to  the  questions.  Will  you 
read  the  question  and  the  answer? 

(Question  and  answer  read  by  the  reporter.) 

The  Court:  The  objection  is  overruled.  I 
thought  that  he  made  some  objection  as  not  re- 
sponsive, and  that  is  overruled. 

Mr.  Beardslee:  Well,  there  was  more  occurred 
after  that.  He  went  on  to  something  that  wasn't 
responsive. 

The  Court:  The  question  of  the  Court  and  the 
answer  will  be  stricken  and  the  jury  instructed  to 
disregard  it.    Propound  another  question. 

Q.  (By  Mr.  Beardslee)  :  Was  there  a  promise 
made  or  a  jfromise  indicated  or  inferred  of  any 
kind  to  Vasquez  when  he  was  interviewed  at  the 
penitentiary,  tliat  you  know  of? 

A.     Proceed. 

Q.     Did  you  understand? 

A.  I  made  the  remark  that  it  perhaps  wouldn't 
do  him  any  harm  if  he  did  that.  What  inferences 
he  received  from  it  I  dou't  know. 
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Q.  Now,  Lieutenant,  you  went  into  this  case 
quite  thoroughly  when  the  arrest  was  made,  did 
you    not?  A.     Yes,    sir. 

Q.  And  you  caused  some  investigation,  I  pre- 
sume, to  be  made  of  Mr.  De  La  Lama? 

A.  Through  the  narcotics  agents  investigation 
was  made. 

Q.  And  isn't  it  true  that  I  was  permitted  to 
be  present  in  the  city  jail  I  believe  the  Monday 
following  the  Saturday  night  on  which  they  were 
arrested  ? 

A.     I  remember  you  being  there,  sir. 

Q.  And  I  insisted  that  I  had  a  right  to  see  my 
client,  Mr.  Vasquez?  A.     Correct. 

Q.  You  might  not  remember  offhand  who  were 
present,  but  it  is  my  recollection  that  Harold 
Moody  was   present?  A.     Yes,   sir. 

Q.     And  was  he  a  Federal  narcotics  officer? 

A.     He  was. 

Q.  Is  he  available  so  he  could  testify  as  to  what 
transpired?  A.     I   don't   believe   so. 

Q.  It  is  my  understanding  that  he  is  ill  or  in- 
capacitated, is  that  true?  A.     Yes,  sir. 

Q.  And  I  don't  recall — there  were  some  other 
city  officers  there  too,  were  there  not? 

A.  No.  They  just  participated  in  the  arrest  but 
not  in  any 

Q.  (Interrupting) :  No,  no,  no,  I  mean  that 
evening  when  I  was  down  in  the  conference. 

A.     I  don't  recall. 

Q.     Do  you  recall  whether  a  Joe  Bell  was  there  ? 

A.     I  do  not. 
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Q.  Tlie  agent  liere  in  eonrt  was  present,  was 
he,  sitting  in  tlie  })ack  row  alongside  of  Bob  Stew- 
art there,   in  the  brown  snit? 

A.  Giordano  may  have  been  there.  I  don't 
recall. 

The  Conrt:  How  do  you  spell  his  name,  so 
that  all  those  present  will  be  able 

The  Witness:  Henry  L.  Giordano.  G-i-o-r — 
G-i-r-a-d-a-n-o. 

The  Court:  Raise  your  voice  a  little  higher  so 
that  all  those  present  can  hear  you.  Speak  up 
distinctly  and  clearly  and  promptly. 

Q.  Well,  everyone  there.  Lieutenant,  partici- 
pated in  the  investigation  of  that  case,  the  seizure 
of  the  opium  involved  in  this  hearing,  is  that  true? 

A.     That  is  correct. 

Q.  And  it  is  also  true  that  Mr.  Vasquez  was 
interviewed   at  a   considerable  extent? 

A.     He  was. 

Q.  And  not  in  the  presence  of  De  La  Lama  on 
all  occasions'?  A.     Tliat  is  right. 

Q.  And  w^asn't  De  La  Lama  interviewed  separ- 
ately to  quite  some  extent  by  all  the  officers  inter- 
ested, separate  ^nd  asi^e  from  Vasquez  who  just 
testified  this  afternoon? 

A.  He  w\as  interviewed  separately  from  Vas- 
quez. 

Q,  And  after  all  of  your  interviews  and  the 
checking  of  all  records,  both  hy  the  police  depart- 
ment and  the  Federal  narcotics  squad,  you  came  to 
the  conclusion  that  De  La  Lama,  the  defendant  in 
this  case,  had  no  interest  in  that  opium,  did  you 
not?  A.    He  w^as  released. 
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Q,  He  would  not  have  been  released  it  you  or 
the  Fedeml  offi«eers  or  anyone  else  voiced  any  ob- 
jection or  considered,  after  your  thorough  investi- 
gation, that  he  had  any  interest  in  the  opium. 
would  he  have  been! 

A,     It  is  a  question  of  what  you  can  prove. 

Q.     WliatI 

A.     It  is  a  question  of  what  you  can  prove. 

Q.  Do  you  recall  when  the  defendant  in  this 
case  was  released  from  that  ari'est  with  respect 
to  tlie  date  of  the  arrest?  I  don't  care  for  the 
dates. 

Tw^o  days,  three  days,  four  days  after  it? 

A.  He  was  released  about  11  o'clock.  \'asquez 
told  us  about  the  13  jars  and  we  took  him  up 
there  and  that  was  turned  over  to  me.  Aiid  then 
we  came  back  to  the  city  jail  and  he  wanted  De  La 
Lama  released,  and  I  made  out  releases  for  hiui. 
And  he  also  wanted  S500  of  De  La  Lama's  money 
and  De  La  Lama  released  to  him  $500  which  wa-^a 
placed  in  Vasquez'  account  And  he  was  put  on 
the  street  immediately  thei*eafter. 

Q.  Well,  this  $500  you  are  talking  about  is  the 
$500  or  more  that  Vasquez  gave  De  La  Lama  right 
at  the  time  of  the  arrest,  told  him  to  ''keep  this, 
I  may  have  to  go  to  jail"!    Isn't  that  right? 

A.     I  didn't  hear  that,  sir. 

Q.  At  the  time  that  they  were  apprehended  the 
first  thing  Vasquez  did  was  to  shove  his  wallet 
over  to  De  La  Lama,  isn't  that  so? 
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A.  No  sir.  Vasquez  had  about  $1507  on  lam* 
and  De  La  Lama  had  nine  hundred  seventy  s^Moae- 
thing.  And  they  were  discussing  the  amount  of 
bail  they  would  have  to  put  up,  and  Vasqnea 
wanted  to  be  able  to  make  bail  and  he  got  $500 
from  De  La  Lama. 

Q.  Yes.  But  what  I  am  getting  at,  right  at  the 
time  of  the  arrest,  the  apprehension  of  these  peo- 
ple, Vasquez  immediately  handed  over  s<.ime  fimds 
to  De  La  Lama,  told  him,  '"You  will  probably  be 
on  the  outside.  I  will  be  in.  Use  this  to  get  me 
out."  A.     No  transfer  was  made. 

Q.     Who  was  present  at  the  time  of  the  arrest? 

A.     I  was. 

Q.     And  who  else? 

A.  They  both  had  their  hands  up  in  the  air. 
They  could  not  have  made  any  transfer. 

Q.     Who  went  out  there? 

A.  Officer  O.  L,  Holschumaker,  and  they  were 
handcuffed. 

Q.  AU  right.  And  how  did  you  take  them  to 
the  Jail? 

A.  When  I  got  up  about  half  ways  to  Fifth 
Avenue 


Q.     Did  you  walk  up  or  go  in  the  car? 

A.     Walked  up. 

Q.     All  right. 

A.  And  then  I  couldn't  find  the  keys  on  Vas- 
quez, and  so  I  searched  him  and  found  the  keys 
on  him. 

The  Court:     On  whom? 

The  Witness:     On  De  La  Lama. 
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Q.  (By  Mr.  Beardslee) :  All  right.  Isn't  it 
true  that  you  started  walking  up  towards  the  jail, 
that  Vasquez  told  Be  La  Lama,  "Well,  you  prob- 
ably will  be  on  the  outside.  Take  this  and  try  to 
get  me  out  of  jail",  or  words  to  that  effect *?  I  may 
not  be  quoting  him  exactly. 

A.  Vasquez  drove  his  car  down  with  me  in  it 
from  where  it  was  parked  to  the  police  station  and 
Be  La  Lama  was  brought  to  the  station  by  the 
other  officer. 

Q.  Yes,  l3ut  you  say  you  started  walking  down 
the  street  together.  I  want  to  know  what  hap- 
pened at  the  time  of  the  arrest.  Isn't  it  true  that 
Vasquez  turned  over  his  belongings  to  Be  La  Lama  ? 

A.     No  sir. 

Q.     At  that  time^  A.     No  sir. 

Q.  Bid  he  turn  over  any  belongings  to  Be  La 
Lama  *? 

A.  Not  to  my  knowledge,  he  couldn't  have 
turned  over  anything. 

Q.  Bid  he  tell  Be  La  Lama  that  he  probably 
wouldn't  be  in  jail  but  he  was  afraid  he  would  and 
for  him  to  try  to  make  arrangements  for  him  to 
get  out  of  jail  and  to  trial'?  Was  this  Officer  Hol- 
schemaker  that  was  with  you  at  the  time  of  the 
arrest  ? 

A.  Officer  Holschemaker  was  in  the  rear  of  me 
when  I  made  the  arrest  and  stepped  up  and  helped 
handcuff  one  of  them. 

Q.  Well,  were  you  present  on  one  occasion  when 
Officer  Holschemaker  told  me  what  had  happened'? 
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Mr.  Poineroy:  I  will  objoc't  to  this,  if  tho  Court 
])lease,  on  the  ground  he  can  subpoena  Officer  Hol- 
schemakcr. 

'^riie  (V)iirt:     The  objection  is  ovei-nilcd. 

Mr.  J3eardslee:     I  don't  think  it  will  be  easy. 

The  Court:  The  Court's  niling  dispenses  with 
it.     His  objection  is  overruled. 

Mr.  Beardslee:     Oh. 

Q.  (By  Mr.  Beardslee) :  Were  yon  present  at 
any  time  when  I  had  a  conversation  with  Officer 
Holschemaker  with  respect  to  what  happened  im- 
mediately after  the  arrest  in  this  case? 

A.  I  don 't  believe  so,  because  Holschemaker  and 
his  partner  stepped  right  out  of  the  picture  im- 
mediately after  the  arrest,  because  I  took  over  the 
investigation  from  then  on.  They  helped  me  get 
them  to  the  office. 

Q.  I  see.  AVell  then,  to  the  best  of  your  recol- 
lection at  this  time  you  do  not  remember  and  have 
not  learned  whether  Vasquez  handed  anything  over 
to  De  La  Lama  with  instructions  for  him  to  get 
an  attorney  for  him  or  anything  of  that  kind? 
You  don^t  remember  any  such  thing  of  that  nat- 
ure? 

A.  Well,  I  remember  he  came  down  and  he 
turned  some  money  over  to  you  or  something.  I 
got  a  release  for  it  or  something. 

Q.     By  whom  was  that  release  signed? 

A.  I  think  you  got  a  release  for  some  of  his 
money  as  his  counsel.  But  that  has  noihing  to  do 
with  the  $500  that  was  taken  from  De  La  Lama's 
account  and  transferred  to  Vasquez  at  the  booking 
office,  and  had  to  be  signed  by  them. 
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Q.  Vasquez  was  the  one  that  had  most  of  the 
money  in  his  possession,  isn't  that  true? 

A.  So  that  he  would  be  able  to  make  his  bail 
eventually. 

Q.  Now  in  the  course  of  your  investigation  be- 
fore releasing  De  La  Lama  you  learned,  did  you 
not,  that  he  was  on  his  way  over  here  to  visit  a 
brother  in  Tacoma? 

A.  That  is  what  I  was  told  by  both  De  La  Lama 
and  Vasquez. 

Q.  The  Federal  agents  indicated  that  he  did 
have  a  brother  in  Tacoma?  A.     Yes. 

Q.  It  wasn't  until  after  you  satisfied  yourself 
that  you  turned  De  La  Lama  loose'?  That  is  true, 
isn't  it? 

A.  Well,  he  didn't  have  any  opium  in  his  pos- 
session, and  Vasquez  asked  if  we  would  turn  him 
loose  inasmuch  as  he  didn't  have  anything  on  him, 
and  it  was  all  his,  he  didn't  have  anything  to  do 
with  it.  He  just  come  up  here  for  the  ride,  and 
they  were  leaving  that  afternoon,  the  afternoon  we 
arrested  them.  And  I  was  very  happy  to  get  the 
13  jars  of  opium  out  of  circulation. 

Q.     And  it  was  Vasquez'  car,  was  it  not? 

A.  Well,  that  was  turned  over  to  the  govern- 
ment, yes. 

Q.  And  I  believe  you  said  that  you  had  made 
a  cursory  examination  of  it.  That  is,  you  and  other 
officers  made  the  cursory  examination  of  the  car? 

A.  That  is  right.  We  didn't  make  a  thorough 
search  of  it. 
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Q.  And  was  this  opinm  so  concealed  that  a  thor- 
oiiojli  searcli  would  he  necessary  in  order  to  find  its 
whereabonts  ? 

A.     Well,  jnst  a  qnick  search  wonldn't  find  it. 

Q.     Yon  would  not  find  it. 

A.     That  is  right. 

Q.  So  it  is  a  car  that  yon  or  I  might  be  riding 
in,  if  we  were  nnsnspicions  we  certainly  wouldn't 
run  across  it  or  know  where  it  was? 

A.     That  is  right. 

Mr.  Beardslee:     Redirect? 

Mr.  Pomeroy:     No  questions. 

(Witness  excused) 

Mr.  Beardslee:  Oh,  I'd  like  to  ask  one  more 
question,  if  your  Honor  please. 

The  Court:  Can  you  do  so  from  where  he  is 
now? 

Mr.  Beardslee:     Yes. 

Q.  (By  Mr.  Beardslee)  :  Were  you  here  when 
Vasquez  testified  this  afternoon?  A.     Yes. 

Q.  AndVas  his  story  today,  his  testimony,  the 
same  as  what  he  told  you  at  the  time  of  the  arrest 
and  while  he  was  in  jail  up  there,  in  substance? 

A.  Pretty  much  the  same.  The  story  was  that 
it  was  all  his. 

Q.  Well,  all  I  want  to  know,  is  the  testimony  he 
gave  today  appreciably  in  substance  the  same  as 
what  he  told  you  at  the  time  of  his  arrest  ? 

The  Court:  With  reference  to  what  particular 
subject? 
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Mr.  Beardslee:  With  respect  to  the  opium,  who 
owned  it,  and  whose  car  it  was,  and  whether  De  La 
Lama  had  interest  in  it  or  knew  anything  about  it? 

A.     His  story  yesterday  wasn't 

Q.  No,  no,  no.  The  testimony  today  compared 
with  the  story  at  the  time  of  his  arrest  when  you 
released  De  La  Lama? 

A.  Yes,  that  part  of  it  was  substantially  the 
same.  He  stuck  to  his  story  at  that  time,  that  it 
was  all  his  and  De  La  Lama  didn't  have  anything 
to  do  with  it. 

Q.  In  other  words,  he  has  testified  to  the  same 
thing  he  told  you  when  he  was  first  arrested? 

A.     That  is  right. 

Mr.  Pomeroy:  Mr.  Belland  may  be  excused  for 
the  rest  of  the  afternoon? 

The  Court:     Agreeable? 

Mr.  Beardslee:     Yes,  your  Honor. 

The  Court:     Grranted. 
(Witness  excused.) 


HENRY  L.  GIORDANO 

a  witness  called  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Pomeroy : 

Q.     Please  state  your  name  to  the  Court. 
A.     Henry  L.  Giordano,  G-i-o-r-d-a-n-o. 
Q.     And  what  is  your  occupation? 
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A.  Narcotics  agent  for  the  Federal  niii-caii  of 
Narcotics,  Seattle. 

Q.     What  year  did  you  start  to  work  there? 

A.     1941. 

Q.  Mr.  Giordano,  do  you  know  the  defendant, 
I)e  La  Lama?  A.     I  do. 

Q.     And  do  you  know  Vasquez?  A.     I  do. 

Q.  When  did  you  become  acquainted  with  these 
two? 

A.  The  first  time  I  saw  the  defendant  De  T^a 
Lama  and  Vasquez  w^as  on  the  morning  of  March 
23,  1946. 

Q.     And  where  was  that? 

A.  That  was  in  the  vicinity  of  Fourth  and 
Cherry. 

Q.     Were  you  alone  or  with  someone? 

A.     I  was  alone  at  that  time. 

Q.     And  state  what  you  observed  at  that  time? 

A.  At  that  time  I  observed  a  1940  Oldsmobile 
convertible  drive  up  and  I  observed  Vasquez  cr^t 
out  of  the  automobile  and  go  into  the  Trenton 
Hotel  at  the  corner  of  Fourth  and  Cherry.  I  ob- 
served the  defendant  De  La  Lama  get  out  of  the 
car  and  walk  up  and  down  the  street,  and  get  back 
into  the  automobile.  A  short  time  after  that  I  saw 
Vasquez  come  out  of  the  Trenton  Hotel,  motion  to 
De  La  Lama  in  the  automobile  and  De  La  Lama 
started  the  automobile  and  drove  to  the  corner 
where  he  picked  up  Vasquez. 

They  drove  up  town  and  I  followed  them  and  they 
made  several  turns  up  there  in  the  downtown  sec- 
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tion,  eventually  parked  the   car  in   the   Roosevelt 

Hotel  Garage. 

Q.     When  did  you  next  see  them? 

A.     I  next  saw  them  on  March  25,  1946. 

Q.     And  where  was  thaf? 

A.     That  was  at  the  city  jail. 

Q.  That  was  after  they  had  been  arrested  as 
described  by  Lieutenant  Belland? 

A.     Yes,  sir. 

Q.  Will  you  hand  him  Exhibits  1  and  2,  please? 
You  are  being  handed  what  are  marked  Exhibits 

1  and  2.  Will  you  state  what  those  are,  if  you  know  ? 

A.  Exhibit  1  is  a  picture  of  two  jars  of  opium, 
smoking  opium,  and  a  bottle  of  opium  solution  that 
was  turned  over  to  me  by  Detective  Belland  at  the 
city  jail  on  March  25,  1946. 

Q.  And  the  markings  on  there,  are  those  your 
initials  on  there'? 

A.  My  initials  are  on  each  of  the  jars  and  on 
the  bottle.  And  Exhibit  No.  2  is  a  picture  of  13 
jars  of  smoking  opium  that  I  observed  Lucian  Vas- 
quez  take  out  of  the  hidden  compartment  of  his 
automobile  and  turn  over  to  Detective  Belland,  who 
the  following  day  turned  over  to  me  these  13  jars 
of  smoking  opium. 

Q.     Now  these  jars,  the  13  jars  and  also  the  other 

2  jars  and  the  bottle,  what  did  you  do  with  them 
after  having  received  them  from  Lieutenant  Bel- 
land? 

A.  Well,  I  took  them  down  and  had  them  pho- 
tographed, and  then  I  took  them  to  the  U.  S.  Chem- 
ist, Hugo  Ringstrom. 
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(Testimony  of  Henry  L.  Oiordano.) 
The  Court:     Will  you  si)el]  your  last  name? 
The  Witness:     G-i-o-r-d-a-n-o. 
Mr.  Pomeroy:     You  may  inquii-e. 

Cross-Exaraination 
i\Y  Mr.  Beardslee : 

Q.  You  weren't  present  at  the  time  of  the  ar- 
rest, were  you?  A.     I  was  not. 

Q.  Were  you  present  in  the  city  jail  at  the  time 
I)e  La  Lama  was  released,  two  or  three  or  four  days 
after  the  arrest? 

A.  I  was  tlieie  that  evening.  I  wasn't  present 
right  at  tlie  lime  he  was  released. 

Q.     But  everyone  consented  to  his  being  released? 

A.     Yes,  sir. 

Q.  That  is  both  Federal  as  well  as  police  nar- 
cotics. And  the  consent  to  the  release  was  given 
after  both  Mr.  De  La  Lama  and  Vasquez  had  been 
interviewed  together  and  separately? 

A.     That  is  correct. 

Q.  And  when  was  that  approximate  date?  I  am 
sorry  I  don't  recall  it.   Aromid  March. 

A.     The  approximate  date  of  what? 

Q.  When  he  was  arrested  and  when  he  was  re- 
leased.  Was  that  in  March,  1946  ? 

A.     He  was  released  March  25,  1946. 

Q.     A  period  of  about  14  months  ago? 

A.     Approximately. 

Mr.  Beardslee:     I  have  no  further  questions. 

Mr.  Pomeroy:     Step  do^^^l. 
(Witness   excused.) 
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WALTER  a.  GRABEN 

called  as  a  witness  on  behalf  of  Plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy : 

The  Court:  Will  you  take  the  witness  chair  and 
state  your  name  and  spell  your  last  name"? 

The  Witness :     Walter  G.  Graben,  G-r-a-b-e-n. 

Q.  (By  Mr.  Pomeroy)  :  And  what  is  your  oc- 
cupation, Mr.  Graben? 

A.  I  am  Narcotics  Inspector  with  the  Bureau  of 
Narcotics. 

Q.  You  are  being  handed  exhibits  1  and  2  marked 
for  identification.  Will  you  state  what  those  are,  if 
you  know? 

A.  Those  are  photographs  of  jars  of  opium  and 
an  opium  solution. 

Q.  And  did  you  have  those  jars  in  your  posses- 
sion? A.     I  did,  yes. 

Q.     Prom  whom  did  you  receive  them? 

A.  I  received  them  from  Hugo  Ringstrom,  the 
chemist. 

Q.     And  what  happened  to  those  jars  of  oj^ium? 

A.     They  were  destroyed. 

Q.  And  w^hat  authority  was  it  that  destroyed 
them?  I  say,  what  was  the  authority  to  destroy 
them?  What  was  the  usual  procedure,  or  what  is 
the  procedure  that  causes  the  narcotics  bureau  to  de- 
stroy jars  of  opium? 

A.  When  a  case  has  been — when  the  evidence  has 
been  entered — I  didn't  just 
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Q.  AVell,  I  say,  tlic  usual  pi-occduj-c  and  wliat 
liajypens  to  evidence  after  a  case  is  closed  is  that 
the  Narcotics  J>iireaii  gives  the  evidence  or  sends  it 
to  a  hosj)ital,  is  that  correct? 

A.  Yes,  that  is  correct.  The  narcotics  are  either 
destroyed  if  they  are  not  fit  to  be  used,  or  the  usable 
sort,  and  tliose  that  are  valuable  or  could  be  used 
and  are  in  such  a  condition  as  are  fit  for  use,  those 
are  sent  to  hospitals. 

Mr.  Ponieroy:     You  may  inquire. 

Cross-Examination 
By  Mr.  Beardslee: 

Q.  This  case  was  closed  at  the  time  you  caused 
the  opium  to  be  destroyed,  was  it  not,  as  far  as  your 
office  was  concerned? 

A.     It  was  considered  closed  at  that  time. 

Q.  That  is,  I  presume,  after  Vasquez  had 
pleaded  guilty  and  been  sentenced.  A.     Yes. 

Qii    And  then  you  proceeded  to  destroy  if? 

A.     Yes. 

Mr.  Beardslee:     That  is  all. 

Mr.  Ponieroy:     You  may  step  down. 
(Witness  excused.) 
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HFGO  RINGSTROM 

called  as  a  witness  on  behalf  of  Plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy : 

Q.     Please  state  your  name  to  the  Court. 

A.     Hugo  Ringstrom,  R-i-n-g-s-t-r-o-m. 

Q.     What  is  your  occupation,  Mr.  Ringstrom'? 

A.     Chemist  for  the  Alcohol  Tax  Unit. 

Q.  That  is  part  of  the  United  States  Treasury 
Department?  A.     Yes,  sir. 

Q.  And  as  such  do  you  make  chemical  analyses 
for  the  Narcotics  Bureau?  A.     Yes,  sir. 

Q.  The  Narcotics  Bureau  is  also  part  of  the  U.  S. 
Treasury  Department,  is  that  correct? 

A.     Yes,  sir. 

Q.  Mr.  Ringstrom,  directing  your  attention  to 
what  is  marked  exhibits  1  and  2,  marked  for  iden- 
tification, do  you  recognize  what  those  exhibits  rep- 
resent? A.     Yes,   sir. 

Q.     And  you  recognize  those  labels  on  there? 

A.     Yes,  sir. 

Q.  And  jars  such  as  were  pictured  there,  were 
there  jars  such  as  that  delivered  to  you? 

A.     Yes,  sir. 

Q.  And  what  were  they  known  as  by  you,  what 
case  ?  A.     The  Vasquez  case. 

Q.  The  Vasquez  case.  And  you  have  an  inde- 
pendent recollection  of  that  case,  do  you? 

A.     Yes,  sir. 
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y.  And  did  you  cause — what  did  you  do  with 
them  after  you  had  analyzed  the  contents'? 

A.  1  sealed  them  and  turned  them  over  to  Nar- 
cotics Agent  Graben. 

Q.  What  did  your  analysis  show  as  to  the  con- 
tents of  all  those  jars'? 

Mr.  Beardslee:  I  might  suggest  that  that  has 
heen  reduced  in  evidence,  and  I  think  it  is  incom- 
j)etont.  They  have  not  been  connected  up  with  this 
defendant  in  any  way.  That  will  be  the  basis  of  my 
objection  to  the  admission  of  exhibits  1  and  2  when 
they  get  around  to  it.  All  this  testimony  so  far  is 
to  the  effect  that  this  defendant  knew  nothing  about 
it,  didn't  have  it  in  his  possession.  So  I  object  on 
the  ground  that  it  is  incompetent,  and  immaterial, 
probably  ]n'e judicially  so. 

Mr.  Pomeroy:  There  is  evidence  before  the 
Court,  ill  fact  Vasquez  himself  testified  today  that 
these  jars  contained  opium. 

The  Court:  You  mean  those  pictured  in  these 
exhibits  % 

Mr.  Pomeroy:  No,  no,  the  opium  that  he  had 
in  the  automobile  that  he  drove  u])  here  from  Ari- 
zona with  Mr.  De  La  Lama  in,  and  the  connection 
has  been  that  Belland  testified  the  jars  came  from 
this  car,  and  from  Mr.  Vasquez,  they  went  to  Mr. 
Giordano,  Mr.  Giordano  testified  he  gave  them  to 
Mr.  Ringstrom,  Mr.  Ringstrom  testified  he  gave  it 
to  Mr.  Graben.  Mr.  Graben  testified  it  was  de- 
stroyed, and  the  coimection  has  been  made  all  the 
way  through. 

The  Court:     But  what  coimection  is  there  with 
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what  is  shown  by  tliese  pictures,  marked  Phiintiff's 

Exhibits  1  and  2  ? 

Mr.  Pomeroy:  I  don't  think  my  question  re- 
ferred to  the  pictures,  if  the  Court  please. 

The  Court :     Read  the  question. 

(Question  read  as  follows:  "What  did  your 
analysis  show  as  to  the  contents  of  all  those 
jars?") 

The  Court :  How  many  questions  would  you  say 
it  took  you  to  develop  the  identity  of  the  jars  taken 
from  the  automobile  in  question,  or  Vasquez,  with 
this  question  you  now  ask"? 

Mr.  Pomeroy:  Mr.  Ringstrom  stated  he  had  an 
independent  recollection  of  the  Vasquez  ease,  and 
that  these  jars  in  the  picture  were  those  in  the  Vas- 
quez case.  But  he  had  an  independent  recollection 
of  the  analysis  of  the  Vasquez  case. 

The  Court:  The  objection  is  overruled.  He  may 
answer  that. 

Mr.  Beardslee:  I  would  like  to  make  clear  the 
purpose  of  the  objection,  your  Honor,  was  that 
we  are  just  wasting  time  talking  about  the  Vasquez 
case  and  there  has  been  no  connection  between  this 
opium  and  He  La  Lama.  In  other  words,  testimony 
has  been  just  to  the  opposite,  that  De  La  Lama  had 
nothing  to  do  with  it. 

The  Court:     The  ruling  will  stand. 

Mr.  Beardslee :     Exception. 

The  Court:     Allowed. 

Mr.  Pomeroy:  Will  you  now  read  him  the  ques- 
tion, please? 

(Question  was  again  read  by  the  reporter  as 
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follows:    "What  did  your  analysis  show  as  to 
the  cont(>iits  of  all  those  jars'?") 

A.  All  the  Jars  contained  smoking-  opium  and 
the  bottle  contained  a  solution  of  opium. 

Q.  DiiTctin^'  your  attention  to  the  two  jars  con- 
tained in  the  picture,  as  shown  in  the  picture  Exhibit 
No.  1,  what  quantity  did  you  find  in  those  jars? 

Mr.  Beardslee:  Objected  to,  if  your  Honor 
please,  as  liavinp:  no  l)earing  on  this  case  unless  it 
is  l)etter  connected  up  with  the  defendant.  It  is  im- 
material, prejudicial. 

The  Court:     The  objection  is  overruled. 

Mr.  Beardslee:     Exception. 

The  Court:     Allowed. 

A.  One  jar  contained  3  ounces,  and  the  second 
jar  contained  3  ounces  and  150  grains. 

Q.  Now,  directing  your  attention  to  the  exhil^it 
No.  2,  how  much  did  you  weigh  as  being  the  quan- 
tity contained  in  those  13  jars? 

A.     54  ounces,  20  grains. 

Q.     Will  you  repeat  that,  please? 

A.     54  ounces  and  20  grains. 

Mr.  Pomeroy:  You  may  inquire.  Cross-exami- 
nation ? 

Mr.  Beardslee :     No,  thank  you. 
(Witness  excused.) 

The  Court :  You  may  step  down.  Call  your  next 
witness. 

(Discussion  between  Court  and  counsel.) 

The  Court:  I  think  we  ought  to  sto])  here  now. 
The  further  proceedings  in  this  case  and  the  court 
session  will  be  adjourned  until  tomorrow  morning 
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at  10  o'clock,  and  the  jury  will  retire  subject  to 
the  previous  adinouitions  which  have  been  previ- 
ously given  to  the  jury.  You  will  remember  and 
heed  all  those  admonitions  during  the  intermission 
of  the  Court  until  tomorrow  morning  at  10  o'clock. 
Be  back  promptly  tomorrow  morning  at  10  o'clock. 
You  may  now  retire. 

(Whereupon,  at  4:35  o'clock  p.m.,  the  hear- 
ing was  adjourned  until  10  o'clock  a.m..  May  21, 
1947.) 

May  21,  1947,  10  o 'Clock  A.M. 

Court  convened  pursuant  to  adjournment;  pres- 
ent as  before. 

The  Court:  Ma}^  the  record  show  that  a  call  of 
the  jury  is  waived,  that  all  the  jurors  are  present 
and  also  all  parties  on  trial  with  their  counsel.  Does 
the  plaintitf  so  agree? 

Mr.  Pomeroy:     The  government  agrees. 

The  Court:     Does  the  defendant? 

Mr.  Beardslee:     Yes,  your  Honor. 

The  Court:  Let  the  record  show  that.  You  may 
proceed  with  the  trial. 

Mr.  Pomeroy:     I  will  otfer  Exhibits  1  and  2. 

Mr.  Beardslee:  At  this  time,  if  your  Honor 
please,  I  had  a  matter  I  would  like  to  take  up  with 
the  Court. 

The  Court:  The  jury  will  temi3orarily  retire  to 
the  jury  room. 

(Jury  retires.) 
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TIk'   (.V)urt:     Yon   may    proceod,   ]Mi'.    Heardslee. 

(Discussion  coiicorniii^-  taki]i,i;-  of  (Icfendaiit's 
picture  for  the  newspaper;  no  rulini^.) 

The  Court:  Does  anyone  wish  to  niake  any  state- 
ment about  these  offered  exhibits,  Plaintiff's  Ex- 
Jjibits  1  and  2? 

Mr.  Beardslee:  I  object  to  them,  if  your  Honor 
please,  because  there  is  no  connection  at  all  between 
those  exhibits  and  this  defendant.  In  fact,  the  gov- 
ernment, in  my  opinion,  has  i)roven  the  defend- 
ant in  this  case  had  no  connection  whatsoever  with 
the  narcotics  that  are  pictured  in  that  photogTai)h. 
It  hasn  't  been  properly  connected  up,  if  your  Honor 
please. 

The  Court:  Does  the  plaintiff  wish  the  Court 
to  have  the  benefit  of  any  authorities  upon  the  plain- 
tiff''s  right  to  have  these  documents  admitted  in  e\\- 
dence  ? 

Mr.  Pomeroy:  Yes,  youi*  Honor.  Do  you  wish 
me  to  answer  the  point  I  brought  up? 

Mr.  Beardslee :  Y^ou  understand  I  am  not  object- 
ing to  the  competency  because  they  are  pictures 
taken  of  it.  I  am  objecting  to  the  materiality,  which 
could  result  in  prejudice. 

The  Court:  Are  you  objecting  to  the  exhibits  on 
the  ground  that  they  are  photographs  of  the  real 
matter  claimed  by  the  government  to  be  material 
instead  of  being  the  material  itself,  the  contraband 
itself? 

Mr.  Beardslee:  Xo,  your  Honor,  I  am  not  offer- 
ing that  objection.    It  is  merely  that  there  is  no 
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move  rt^lationship,  if  the  actual  oX)iiim  had  been 
brought,  I  mean,  I  would  offer  the  same  objection. 
There  is  no  more  relevancy  than  if  somebody 
brought  in  a  case  of  whiskey  in  some  other  case.  It 
hasn't  been  properly  tied  up,  hasn't  been  shown  it 
is  material  to  this  case  and  it  certainly  could  be  very 
prejudicial. 

The  Court :  Then  the  Court  will  not  take  up  your 
time  in  asking  you  to  comment  upon  the  admission 
of  the  photographs.  That  question  you  need  not 
deal  with.  But  the  other  thing,  suppose  in- 
stead of  photographs  you  had  the  contraband  itself 
here? 

Mr.  Pomeroy:     Yes,  your  Honor. 

The  Court:  Address  your  remarks  to  the  ad- 
missibility of  that. 

(Argument  by  Mr.  Pomeroy  and  Mr.  Beards- 
lee.) 

The  Court:  The  Court  is  of  the  opinion  that 
under  the  facts  and  conditions  proven  in  this  case 
touching  the  admissibility  of  the  contraband  itself 
against  this  defendant  it  shows  it  is  admissible,  and 
the  Court  is  of  the  opinion  that  these  photographs 
of  the  contraband  are  admissible  in  evidence  in  view 
of  the  fact  that  there  isn't  any  objection  to  the  ex- 
hibits as  photographs;  and  that  the  only  objection 
that  there  is  made  to  this  exhibit  is  the  same  one 
w^hich  would  be  made  and  could  be  made  against 
the  contraband  itself  were  it  here  in  the  place  of 
these  exhibits.  And  I  think  that  there  is  a  reason 
for  supporting  admissibility  of  these  photographs 
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of  flic  ('OiitT'ahaiid  in  this  case  because  it  has  heen 
testified  tliat  in  the  ordinary  course  of  governrneTit 
business  t]ie  contraband  itself  had,  after  these  plujto- 
gvaphs  were  taken,  been  destroyed  and  is  not  itself 
available. 

Mr.  Beardslee:  Been  destroyed,  as  I  understand 
it,  because  they  considered  the  case  is  closed. 

The  Court:  Well,  it  has  been  destroyed  in  the 
ordinary  course  of  the  government's  business,  and 
in  the  usual  manner  as  I  understand  from  the 
testimony,  of  disposal  of  such  property.  And  after 
the  jury  is  brought  in  the  Court  intends  to  rule  ad- 
mitting these  two  exhibits  in  evidence.  Mr. 
Beardslee  ? 

Mr.  Beardslee:  I  have  nothing  further  to  say 
except  the  record  should  show^  that  this  argument 
has  taken  place  in  the  absence  of  the  jury,  and  I 
would  like  to  preserve  an  exception  to  your  Hon- 
or's ruling.       ^ 

The  Court :  You  may  do  that.  Bring  in  the 
Jury. 

(Whereupon  the  jury  returned  to  the  jury 
box.) 

The  Court:  All  of  the  jurors  have  returned  to 
their  places  as  before.  Plaintiff's  Exhibits  1  and  2 
and  each  of  them  are  now  admitted  in  evidence,  and 
defendant  excepts  and  his  exception  is  allowed. 

(Plaintiff's   Exhibits  1  and  2,  photographs, 
were  received  in  evidence.) 

(There  followed  next  the  testimony  of  Hugh 
Olivey,  previously  transcribed.) 
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HUGH  OLIVEY 

called  as  a  witness  on  behalf  of  Plaintiff,  being  first 
duly  sworn,  testified  as  follows:' 

Direct  Examination 
By  Mr.  Pomery: 

Q.     Please  state  your  name  to  the  Court. 

A.     Hugh  Olivey. 

Q.     How  do  you  spell  the  last  name? 

A.     0-1-i-v-e-y. 

Q.  Mr.  Olivey,  do  you  know  the  defendant, 
Robert  He  La  Lama?  A.     Yes. 

Q.     Where  did  you  first  meet  him? 

A.     In  Phoenix. 

Q.     About  when  was  that? 

A.     In  June  of  last  year, 

Q.  Mr.  Olivey,  how  long  were  you  in  Phoenix 
on  that  occasion?  A.     About  four  days. 

Q.  And  where  did  you  live  when  you  were  in 
Phoenix?  A.     At  the  Palomine  Auto  Court. 

Q.     Were  you  alone  or  with  someone? 

A.     I  was  with  Mr.  Van  Treel. 

Q.  And  Mr.  Van  Treel,  what  was  his  occupation 
at  that  time? 

A.     He  was  a  federal  narcotics  agent. 

Q.     And  what  was  your  occupation  at  that  time? 

A.     I  was  a  special  employee,  narcotics. 

Q.     And  where  is  Mr.  Van  Treel  now? 

A.     He  died  a  week  ago  Sunday. 

Q.  He  died  a  week  ago  Sunday.  Now  Mr.  Olivey, 
during  the  four  days  that  you  were  in  Phoenix  how 
often  did  you  see  Mr.  De  La  Lama? 

A.     About  every  night. 
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Q.     And  where  did  yon  see  him? 

A.     I  met  hitn  at  the  El  Paso  Bar. 

Mr.  Beardslee:  I  will  snhmit,  if  your  Honor 
please,  that  that  would  have  no  bearing  whatsoever 
upon  this  case.  This  is  tried  in  this  jurisdiction  and 
the  offense  alleged  to  be  in  this  jurisdiction.  Where 
he  saw  Mr.  De  La  Lama  each  and  every  day 
wouldn't  have  any  bearing  whatsoever  on  this  case, 
in  Phoenix.    There  is  no  charge  in  the  indictment. 

Mr.  Pomeroy:  Will  you  read  the  last  question 
and  and  answer,  please? 

(Last  question  read  by  the  reporter.) 

The  Court:  What  year  and  what  time?  That 
is  what  the  Court  would  like  to  know  so  as  to  know 
what  the  inquiry  is  about. 

Mr.  Pomeroy :  My  recollection  is  that  he  testified 
it  was  in  June,  last  year. 

The  Court:  That  may  be,  but  these  questions 
don't  show  that. 

Q.  Will  you  state  again,  Mr.  Olivey,  when  this 
occurred?  When  you  were  in  Phoenix  and  when 
you  saw  Mr.  De  La  Lama? 

A.  I  was  in  Phoenix  from  the  25th  to  the  30th 
of  June,  1946. 

The  Court :  Before  you  proceed  further,  in  view 
of  the  objection  the  Court  would  ilke  to  know  from 
plaintiff's  counsel  what  theory  of  admissibility  he 
claims  in  this  connection. 

Mr.  Pomeroy:  Conversations  and  admissions 
taking  place  l>y  tlie  defendant. 
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The  Court:  You  haven't  said  so,  but  I  assume 
concerning  some  fact  at  issue  in  this  case? 

Mr.  Pomeroy:  Concerning  this  particular  case, 
admissions  concerning  this  particular  case. 

Mr.  Beardslee :  I  think  at  this  time,  your  Honor 
please,  he  might  show  the  time  and  place  where 
conversations  occurred  pertaining  to  this  offense, 
1)ut 

The  Court:     And  who  w^as  present. 

Mr.  Beardslee :     Yes. 

Mr.  Pomeroy:  I  haven't  started  to  ask  about  a 
conversation  yet.    I  am  merely  laying  a  foundation. 

Mr.  Beardslee:  He  asked  where  he  had  seen 
him,  and  in  counsel's  opening  statement  he  referred 
to  a  conversation  that  would  be  material  to 
this  case.  And  counsel  referred  to  the  date  and 
place  where  it  occurred,  and  it  was  one  conversa- 
tion. Now  this  witness  may  have  seen  him  at  a  bull 
fight  or  may  have  seen  him  in  church  or  may  have 
seen  him  in  places  that  could  tend  to  be  prejudicial. 
I  don't  know.  But  if  it  has  no  bearing  on  the  case 
I  think  counsel  should  be  insti*ucted  to  get  down  to 
the  meat  of  the  coconut  and  find  out  when  and  where 
any  conversation  took  place  pertaining  to  this  case. 

The  Court:  All  of  these  objections  are  over- 
ruled upon  this  condition:  That  counsel  for  the 
plaintiff  must  ask  the  witness  to  relate  the  circum- 
stances, the  time  and  place  and  persons  present 
when  the  alleged  statement  was  made  before  he 
asks  the  witness  what  the  statement  was. 

Mr.  Pomeroy :  I  haven 't  asked  that  yet.  I  think 
this  is  all  anticipation  by  counsel. 
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The  Court:  Yon  may  proceed  nnder  the  condi- 
tions stated  by  the  Court. 

Q.  (By  Mr.  Pomeroy)  :  You  state  that  the  first 
place  you  saw  him  was  in  the  El  Paso  Bar,  is  that 
correct?  A.     Yes,  sir. 

Q.  How  and  under  what  circumstances  did  you 
first  see  him  there? 

A.  The  bartender,  Ernest  Collins,  introduced 
Mr.  Van  Treel  and  I  to  De  La  Lama. 

Q.  And  did  you  have  a  conversation,  you  and 
Mr.  Van  Treel,  have  a  conversation  with  Mr.  De 
La  Lama  on  that  occasion?  A.     Yes. 

Q.     And  who  was  present  at  that  conversation? 

A.  Mr.  Van  Treel  and  myself  and  Mr.  De  La 
Lama. 

Q.     State  what  that  conversation  was? 

A.  Well,  Mr.  Van  Treel  told  Mr.  De  La  Lama 
that  he  thought  ?hat  on  this  trip  up  north  when 
De  La  Lama  and  Vasquez  had  been  picked  up  here 
in  Seattle,  that  he  had  brought  kind  of  a  poor  part- 
ner, that  Vasquez  had  been  very  careless  in  carrying 
people's  addresses  in  his  pocket,  addresses  of  differ- 
ent users  that  were  known  in  the  Northwest.  And 
that  after  Vasquez  was  arrested  that  several  of 
these  people  had  been  picked  up  and  questioned. 

After  Mr.  Van  Treel  had  said  this,  why  Mr.  De 
La  Lama  got  kind  of  mad  and  said  that  he  didn't 
think  that  Vasquez  was  res])onsible  for  that,  and 
that  lie  personally  trusted  Vasquez,  and  that  when 
they  were  arrested  liere  in  Seattle  that  the  opium 
that  was  found  in  the  back  of  Vasquez 's  car  had 
belonged  to  him  personally. 

The  Court:     Whom?    Whom? 
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A.     To  Mr.   De   La  Lama.     That   Vasquez   had 
claimed  ownership  of  it  because  it  was  in  his  car. 
The  Court:     Whose  car?     "His".     Whose  car? 
A.     Vasquez'   car,   and   that   Vasquez   would   be 
held  responsible  for  the  transportation  of  it  any- 
how.   So  he  went  ahead  and  claimed  the  ownership 
as  well.     So  in  that  way  Mr.  De  La  Lama  felt  that 
he  was  indebted  to  Vasquez  and  said  at  the  time 
that  he  intended  to  try  to  repay  Vasquez  if  pos- 
sible, to  send  him  some  money  to  repay  this  favor. 
And  he  went  on  further  to  state  that  Vasquez  was 
leaving  that  evening  for  Seattle  and  that  he  was 
going  to  give  Vasquez  some  narcotics  to  use  on  the 
trip  up  here,  and  also  to  hold  him  while  he  was 
going  to  trial. 

After  Mr.  De  La  Lama  left,  Mr.  Van  Treel  and 
I  went  to  the  Western  Union  and  sent  a  mre  to 
Joe  Belland. 

Mr.  Beardslee:  Well,  this  is  something  not  in 
the  presence  of  the  defendant,  the  wire  that  he  sent. 
What  they  may  have  said  would  be  strictly  in- 
competent and  hearsay. 

The  Court:  What  he  did  about  the  wire  is  not 
responsive  to  the  question,  anyway.  The  objection 
is  sustained  as  to  that  at  this  point. 

Q.  (By  Mr.  Pomeroy)  :  What  further,  if  any- 
thing, did  Mr.  De  La  Lama  say  concerning  the 
reason  for  his  going  north  with  Vasquez  on  that 
trip? 

Mr.  Beardslee:  Now  that,  if  your  Honor  please, 
is  directly  leading.     The  witness  hasn't  expressed 
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any  statement  on  that.  Counsel  now  is  implying 
that  he  did  have  sncli  a  conversation;  putting  words 
in  this  witness'  mouth. 

The   Court :     That   ohjection   is   sustained. 

Q.  (By  Mr.  Pomeroy) :  Was  there  any  fur- 
ther conversation  concerning  the  northward  trij) 
of  Vasquez  by  De  La  Lama  on  that  occasion? 

A.  Yes.  Mr.  De  La  Lama — conversation  was 
spread  out  over  a  period  of  about  an  hour,  and 
during  that  time  Mr.  De  La  Lama  said  that  he  had 
came  along  so  as  to  protect  his  money  that  he  had 
invested  in  this  load  of  opium  that  was  to  be  sold 
through  the  Northwest. 

Q.  What  name  was  Mr.  Van  Treel  introduced 
to  Mr.  De  La  Lama  by?  A.     As  Jack  Talbot. 

Q.     As  Jack  Talbot?  A.     Yes. 

Q.     And  that  was  an  assumed  name,  was  it? 

A.     Yes. 

Q.  After  this  conversation  where  did  you  and 
Mr.  Van  Treel  go? 

A.    We  went  to  the  Western  Union  oflfiee. 

Mr.  Beardslee:  I  object  as  immaterial  where 
they  went,  if  your  Honor  please.  We  are  not  in- 
terested after  they  were  through  with  De  La  Lama. 

The  Court:  The  Court  cannot  at  this  moment 
tell  whether  or  not  it  is  material  or  not.  Does  the 
government  promise  to  connect  up  its  materiality 
with  the  charge  against  the  defendant  here? 

Mr.  Pomeroy:  Well,  it  is  not  directly — it  just 
goes  on  to  corroborate  what  the  witness  already  has 
testified  to.  that  they  went  to  this  Western  Union 
office,  that  is  all,  which  was  objected  to  before. 
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The  Court:     That  objection  will  be  sustained. 

Q.  (By  Mr.  Pomeroy) :  Where  else  while  you 
were  in  Phoenix  did  you  see  Mr.  De  La  Lama? 

A.     At  the  Palomine  Auto  Court. 

Q.  And  was  that  at  the  place  where  you  and 
Mr.  Van  Treel  were  living  while  you  were  in 
Phoenix  ?  A.     Yes. 

Q.  During  the  period  that  you  were  in  Phoenix 
did  you  at  any  time  observe  Mr.  De  La  Lama  using 
narcotics?  A.     Yes;  at  our  cabin. 

Mr.  Beardslee:     What  was  that  answer? 

A.     Yes;  at  our  cabin. 

The  Court :     Did  you  understand  it  ? 

Mr.  Beardslee:     Yes,  your  Honor. 

Q.  And  what  type  of  narcotics  did  he  use  and 
how  did  he  use  them? 

A.  It  was  smoking  opium,  it  was  cooked  up  and 
rolled  into  a  pill  and  eaten. 

Q.     Rolled  into  a  pill  and  eaten?  A.     Yes. 

The  Court :  Mr.  Olivey,  will  you  keep  your  voice 
raised  so  all  present  can  hear?  Sometimes  one's 
voice  doesn't  carry  as  well  in  the  room  as  at  other 
times.    Keep  your  voice  raised  up  so  all  can  hear. 

Q.  (By  Mr.  Pomeroy) :  What  was  the  purpose 
of  you  and  Mr.  Van  Treel  keeping  up  this  associa- 
tion during  this  period  of  time  with  Mr.  De  La 
Lama  in  Phoenix? 

Mr.  Beardslee:  Just  a  minute.  Your  Honor 
can  readily  see  what  that  is  leading  to,  the  purpose 
of  why  they  were  keeping  it  up  is  bound  to  result  in 
incompetent   testimony  of   the 
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^Phe  C^)urt:  Mr.  Rei^orter,  will  you  i-cad  tlic 
question  ? 

(Question  read  by  the  reporter.) 

The  Coui't:  1  will  hear  you  now,  Mr.  Pomeroy, 
in  response  to  the  objection. 

Mr.  Pomeroy:  Well,  I  am  about  to  make  an 
offer  of  proof. 

*  Mr.  Beardslee :  I  suggest  it  be  made  in  the  regu- 
lar way,  your  Honor.  Counsel  is  familiar  with  the 
rules;  offers  of  proof  that  will  result  in  prejudice 
should  be  made  to  the  Court. 

The  Court :  You  make  a  point  it  should  be  made 
in  the  absence  of  the  jury? 

Mr.  Beardslee:     Yes,  your  Honor. 

The  Court:     The  jury  will  temporarily  retire. 
(Jury  leaves  jury  box.) 

Mr.  Pomeroy:  My  offer  of  proof,  if  the  Court 
please,  in  this  particular  type  of  questioning  is  to 
the  effect  that  they  were  there  for  four  days  at- 
tempting to  get  a  shipment  of  opium  from  Mr.  De 
La  Lama,  and  they  did  succeed  in  buying  several 
cans  of  opium  from  Mr.  De  La  Lama  and  paying 
him  a  certain  amount  of  money  foi'  it. 

The  Court:  That,  however,  was  a  different 
transaction  from  that  in  this  case,  was  itf 

]\Ir.  Pomeroy:     That  is  correct. 

The  Court:  Of  course,  he  may  have  become  a 
dope  peddler  or  wholesaler  in  disconnected  trans- 
actions at  a  later  date  than  the  transactions  charged 
in  this  case.    Is  that  not  possible? 
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Mr.  Pomeroy:  That  is  possible.  However,  I 
believe  under  our  rules  or  our  law  that  similar 
transactions  made  in  the  same  period  of  time  can 
be  shown  in  our  proof.     And  I  believe 

The  Court:  Shown  for  what  purpose,  Mr. 
Pomeroy  ? 

Mr.  Pomeroy:     Line  of  conduct. 

The  Court:  Well,  for  the  purpose  of  proving 
what,  which  is  material  in  the  case  on  trial  ?  Would 
you  like  to  look  at  those  cases'?  I  will  give  you  a 
few  minutes.  It  is  probably  of  sufficient  importance 
to  you  to  justify  you  in  looking  at  some  expression 
of  a  court.    Do  you  need  a  few  minutes'? 

Mr.  Pomeroy:     Yes,  I  do. 

The  Court:     You  may  have  ten  minutes.     Court 
will  be  at  recess  for  that  time. 
(Short  recess.) 

The  Court:  I  will  hear  counsel  now  if  you  are 
ready,  if  the  defendant  is  present  with  his  counsel. 

Mr.  Pomeroy:  If  the  Court  please,  I  had  time 
to  look  up  one  line  of  cases. 

The  Court:  The  question  is  whether  or  not  sub- 
sequent transactions  can  be  shown,  as  well  as 
previous  ones,  on  this  question. 

(Extensive  argument  and  discussion.) 

The  Court:  Now,  any  evidence  that  you  offer 
to  establish  the  defendant's  purpose  or  interest  is 
inadmissible  insofar  as  it  concerned  that  purpose 
one  day,  one  month  or  two  months  or  some  other 
time  after  the  <?ommission  of  the  crimes  alleged  in 


United  States  of  America  107 

(Tc'stiinoii,y  of  liiigli  01iv(;y.) 

Tliis  case.  But  the  purpose  wliich  the  defendant 
had  in  mind  in  doing  the  acts  alleged  in  flic  indict- 
ment is  of  interest  and  any  evidence  that  reasonably 
reflects  light  ui)on  that  issue  of  the  defendant's 
intent  in  doing  the  acts  charged  in  the  indictment 
might  be  admissible,  if  it  isn't  too  remote. 

Mr.  Pomeroy:  Well,  the  purpose  of  my  offer 
of  proof  is  to  stay  away  from  the  question  which 
your  Honor  I  believe  correctly  rules  is  incorrect, 
and  that  is  asking  the  witness  what  the  pur- 
pose of  his  acts  with  De  La  Lama  may  have  been 
at  that  time,  and  to  elicit  from  the  witness  this 
information  that  he  did  while  with  De  La  Lama 
purchase  from  De  La  Lama  certain  narcotics  and 
pay  money  for  it. 

The  Court:  To  prove  that  he  was  customarily 
in  the  narcotics 

Mr.  Pomeroy:     The  business  of  selling  narcotics. 

The  Court:  The  narcotic  business  as  bearing 
upon  his  intent  to  do  the  acts  charged  in  the  in- 
dictment! ^ 

Mr.  Pomeroy:     Yes,  your  Honor. 

The  Court:  And  that  such  other  instances  took 
place  within  the  time  here  mentioned,  which  is  two 
months  or  three  months  after  the  occurrence  of  the 
events  charged  in  tlie  indictment? 

Mr.  Pomei'oy:     Yes,  your  Honor. 

Tlie  Court:  The  Court  is  of  the  opinion  that 
it  is  reasonably  near  in  time  and  that  it  has  some 
bearing  upon  the  question  of  the  defendant's  intent. 
As  to  how  much  I  think  it  is  proper  for  the  jury 
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to  determine,  and  the  Court  is  further  of  the  opinion 
that  the  evidence  last  mentioned  by  Mr.  Pomeroy 
is  admissible  for  the  purpose  stated.  That  is,  for 
the  purpose  of  throwing  light  upon  or  tending  to 
prove  the  intent  of  the  defendant  in  connection 
with  the  acts  charged  in  the  indictment  to  have  been 
offenses  against  the  laws  of  the  United  States. 

Mr.  Beardslee:  I  should,  your  Honor,  like  to 
see  any  decision  that  holds  what  subsequent  act 
three  months  after  the  alleged  offense  in  this  case 
occurred  would  be  admissible. 

The  Court:  The  Court  thinks  it  is  reasonably 
probative  and  therefore  expresses  the  opinion 
stated. 

Is  there  anything  further  in  the  absence  of  the 
jury'?  Bring  in  the  jury.  But  I  wish  to  make  it 
clear  now  while  the  jury  is  getting  here,  that  we 
are  not  concerned  with  the  purpose  of  the  witness 
who  is  on  the  stand  testifying.  We  are  concerned 
only  with  the  acts  of  the  defendant  and  the  state- 
ments of  the  defendant  which  concern  his  intent 
and  purpose  at  the  time  he  did  the  acts  and  in 
<?onnection  with  his  doing  of  the  acts  charged  in 
this  indictment,  not  at  some  later  time. 

Mr.  Beardslee:  Your  Honor  will  allow  me  an 
exception  ? 

The  Court:     Allowed. 

(Jury  returns  to  jury  box.) 

The  Court:  Let  the  record  show  the  jurors  have 
returned  to  their  places  in  open  court.  You  may 
proceed. 
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Q.  (By  Mr.  Ponieroy)  :  Mr.  Olivey,  during  the 
period  of  time  you  were  in  Phoenix  and  that  you 
saw  Mr.  De  La  Lama,  did  you  have  any  narcotics 
transactions  with  him? 

A.  Yes.  Mr.  Van  Treel  and  I  purchased  four 
cans  of  opium  from  him. 

Q.     From  whom"? 

A.     From  Mr.  De  La  Lama. 

Q.  And  how  much  did  you  pay  him  for  the 
opium?  A.     Thirteen    hundred    dollars. 

Q.     And  where  did  that  occur? 

A.  At  our  cabin  in  the  Palomine  Auto  Court  in 
Phoenix. 

The  Court:     When? 

A.  On  the  night  of  the  29th  the  o])ium  was  de- 
livered to  our  cabin. 

Mr.  Beardsley:  I  would  like  to  offer  the  further 
objection 

A.     29th  of  June. 

Mr.  Beardslee:  'If  your  Honor  please,  I  desire 
to  make  a  record  at  this  time. 

The  Court:  Will  you  wait  at  this  moment  until 
the  witness  has  finished  his  statement  as  to  the 
year,  and  then  I  will  give  you  that  opportunity. 

A.     It  was  on  the  29th  of  June,  1946. 

The  Court:     Now,  Mr.  Beardslee? 

Mr.  Beardslee:  The  further  objection,  it  is  in- 
competent because  it  is  not  the  best  evidence.  He 
says  he  purchased  four  cans  of  opium.  If  he  did 
I'd  like  to  have  him  produce  them  right  now.  Other- 
wise, his  testimony  as  to  that  is  entirely  incompetent 
and  inadmissible. 
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The  Court:  The  objection  is  overruled.  You 
may  make  a  demand  now  upon  him  or  later  in  con- 
nection with  3'our  cross-examination  if  you   wish. 

Mr.  Beardslee :     Exception,  if  your  Honor  please. 

The  Court:     Allowed. 

Mr.  Pomeroy:     You  may  inquire. 

Cross-Examination 
By  Mr.  Beardslee: 

Q.  You  said  that  you  were  a  special  employee 
of  the  government  in  June.  What  did  you  mean 
by  that"? 

A.     I  was  working  with  Mr.  Van  Treel. 

Q.    What  type  of  work  were  you  doing? 

A.  We  were  traveling  around  the  country  and 
meeting  different  dealers  in  narcotics. 

Q.  I  see.  And  how  long  had  you  been  engaged 
in  that  type  of  business? 

A.     Oh,  during  that  spring. 

Q.  When  did  you  first  go  to  work  for  the  gov- 
ernment as  a  special  employee,  as  you  call  it? 

A.     In  January  of  1946. 

Q.  And  have  you  ever  been  convicted  of  a 
crime  ?  A.     Yes. 

Q.  And  wliat  was  the  nature  of  the  crime  of 
which  you  were  convicted? 

A.     Sale  of  narcotics. 

Q.  Sale.  You  have  been  a  dope  peddler  for 
years,  haven't  you?    Haven't  you? 

A.     T  was  convicted  in  1939  in  San  Francisco. 

Q.  Yes.  But  you  had  been  ])eddling  dope  to 
innocent  people  for  many  years  prior  to  that  time, 
had  you  not? 
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Mr.  Pomeroy:  1  will  object  to  the  form  of  the 
(juestion. 

The  Court :     Overruled. 

Q.  (By  Mr.  Beardslee) :  Isn't  that  true?  Let 
the  reporter  the  question  to  the  witness  so  that  you 
can  make  up  your  mind  to  answer. 

(Preceding  testimony  read  as  follows: 

*'Q.  You  have  been  a  dope  peddler  for 
years,  haven't  you?    Haven't  you? 

"A.  I  was  convicted  in  1939  in  San  Fran- 
cisco. 

"Q.  Yes.  But  you  had  been  peddling  dope 
to  innocent  people  for  many  years  prior  to  that 
time,  had  you  not?") 

A.     No. 

Q.  How  many  years  prior  to  1939  had  you  been 
a  dope  peddler? 

A.     Just  during  tl^e  fall  of  1938. 

Q.  When  were  you  finally  caught  at  your  occu- 
pation? A.     In  the  5th  of  January  of  1939. 

Q.  I  see.  And  you  are  not  only  a  peddler,  you 
w^ere  also  a  user,  were  you  not?  A.     Yes  sir. 

Q.  Just  answer  so  that  the  court  reporter  can 
hear  it.    Don't  nod  your  head. 

A.     Yes,  sir. 

Q.     The  answer  was  yes?  A.     Yes. 

Q.     How  long  have  you  been  a  narcotic  addict? 

A.     Approximately  15  years. 
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Q.  I  see.  Have  you  ever  tried  to  obtain  a  cure 
for  it?  A.     Yes. 

Q.     When? 

A.  In  1939  I  went  to  Fort  Worth,  Texas,  for 
two  years. 

Q.    Well,  that  was  the  result  of  your  sentence? 

A.    Yes. 

Q.     Your  penitentiary  term  that  you  received? 

A.     Yes. 

Q.  All  right.  And  then  when  you  were  released 
you  again  became  an  addict,  did  you  not? 

A.     Yes. 

Q.  And  have  been  a  hop  head — pardon  me — 
have  been  a  dope  fiend  ever  since,  haven't  you? 

A.  Up  until  recently,  yes.  I  am  now  in  the 
hospital. 

Q.     Up  until  how  recently? 

A.     I  am  now  in  the  hospital,  Swedish  Hospital. 

Q.     Up  until  how  recently,  was  the  question. 

A.  This  last  summer,  about  three  months  ago  I 
went  to  Crown  Hill  Sanitarium  and  took  a  cure. 

Q.  You  testified  about  conversations  and  deal- 
ings that  you  had  with  Mr.  De  La  Lama  in  June 
terminating,  I  believe,  June  29  if  I  understood 
your  answer  correctly,  of  last  year.    I&  that  correct  ? 

A.     Yes. 

Q.  And  you  were  a  dope  fiend  then,  were  you 
not  ?  A.     Yes. 

Q.     And  were  using  it  right  along? 

A.     Yes. 

Q.  And  how  did  you  acquire  your  dope?  Gov- 
ernment agents  give  it  to  you?  A.     No. 


United  States  of  America  113 

(Testimony  of  Ilugli  Olivey.) 

Q.     Did  Van  Treel  give  it  to  yon?  A.     No. 

Q.     How  did  you  get  it? 

A.  I  have  been  a  tuberculosis  patient  for  a  num- 
ber of  years  and 

Q.     (Interrupting)     I  said,  how  did  you  get  it? 

A.     From  the  doctor. 

Q.  From  what  doctors  did  you  ever  have  a  pre- 
scription for  narcotics? 

A.  Oh,  from  several  doctors.  I  have  been  in 
several  sanitariums  with  t.b. 

Q.  You  mean  to  tell  me  that  the  only  narcotics 
that  you  have  used  in  the  past  two  or  three  years 
was  prescribed  to  you  l)y  doctors? 

A.     No.    I  have  had  other  drugs. 

Q.     What? 

A.     I  have  had  other  drugs,  illicit  drugs. 

Q.  Yes.  And  you  were  getting  illicit  drugs  for 
your  own  use,  were  you  not,  in  June  of  last  year? 
Yes  or  no.  A.    -^o. 

Q.  You  own  a  house  if  ill  fame  in  Bellingham 
right  now,  don't  you?  A.     No. 

Q.  Don't  you  have  a  woman  operating  a  brothel 
for  you  in  Bellingham  today?  A.     No. 

Q.  How  long  since  you  have?  Why  don't  you 
answer  ? 

A.  Well,  I  don't  understand.  I  haven't  had  a 
hotel  or  anything. 

Q.     Did  you  know  a  Fred  DeMoss? 

A.     No.  * 

Q.     Now  in  the  county  jail?  A.     No. 
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Q.  YoTi  never  heard  of  such  a  party,  is  that 
right?  A.     No.     Never  met 

Q.     You  have  never  sold  dope  to  him? 

A.  I  have  never  met  anyone  of  that  name  to  my 
knowledge. 

Q.  I  see.  Is  that  the  only  conviction  you  have 
had  that  you  told  me  about,  the  one  for  being  a 
dope  peddler? 

A.  No.  I  was  convicted  of  grand  theft  in  San 
Francisco.  -- 

Q.     When  were  you  convicted  of  grand  theft? 

A.     1941. 

Q.  Uh-huh.  That  was  shortly  after  you  got  out 
of  the  pen  on  your  narcotic  charge,  was  it  not? 

A.     Yes  sir. 

Q.  And  will  you  please  loosen  up  and  tell  me 
the  other  times  that  you  have  been  convicted  ? 

A.     That  is  all  my  convictions. 

Q.     Haven't  you  ever  been  in  as  a  vagrant? 

A.     Oh,  I  have  been  charged  with  vagrancy,  yes. 

Q.     Often,  haven't  you? 

A.     Quite  a  number  of  times. 

Q.     Had  to  serve  time  for  it,  haven't  you? 

A.     No. 

Q.  You  have  been  run  out  of  one  town  after 
another  by  various  magistrates  or  courts,  haven't 
you,  because  of  being  a  vagrant? 

A.  No.  I  got  a  floater  out  of  Salinas  once,  was 
all,  on  account  of  being  tubercular. 

Q.  Tell  the  jury  what  you  mean  by  a  floater? 
We  don't  all  understand  the  terms  that  you  are 
familiar  with. 
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A.  Well,  I  was  given  six  months  suspended  sen- 
tence on  condition  that  I  leave  the  county  because 
I  had  t.  b. 

Q.  All  right.  Now  that  is  three  that  we  have 
got.  Oh,  you  said  on  account  of  because  you  had 
t.  b.? 

A.     That  is  what  the  magistrate  specified. 

Q.  And  what  charge  were  you  arrested  and  tried 
when  you  were  given  this  so-called  floater  on  a  six 
months   suspended   sentence?  A.     Vagrancy. 

Q.  I  see.  And  the  Court  knew  at  that  time  that 
you  were  an  addict?  A.     No. 

Q.     That  wasn't  brought  up  at  the  trial? 

A.     I  had  no  convictions  at  that  time  for 

Q.  (Interrupting) :  You  want  us  to  under- 
stand that  because  you  are  suffering  from  t.  b.  the 
Court  determined  you  were  a  vagrant  and  gave  you 
a  six  months  suspended  sentence  and  told  you  to 
get  out  of  town  ?  -A.     Yes. 

Q.     And  that  is  the  truth  as  you  tell  it? 

A.  That  is  what  should  be  on  the  court  record. 
That  was  what  was  in  court. 

Q.  All  right.  Now  how  many  other  times  have 
you  been  in  jail  for  being  a  vagrant  and  not  being 
wanted  in  any  locality? 

A.  Well,  I  don't  know.  Quite  a  number  of 
times. 

Q.     Twenty?  A.     Not  that  many. 

Q.     Thirty?    Fifteen? 

A.     About  fifteen,  I  suppose. 


116  Bohert  M.  Be  La  Lama  vs. 

(Testimony  of  Hugh  Olivey.) 

Q.  Did  Van  Treel  know  that  you  were  an  addict 
when  you  were  associating  with  him? 

A.     Yes. 

Q.     VanTreel  using  it  too,  was  he? 

A.     No. 

Q.     You  never  saw  him  use  it  then? 

A.     No. 

Q.  How  often  did  he  provide  the  narcotics  for 
you? 

A.  Mr.  VanTreel  never  provided  any  narcotics 
for  me. 

Q.  You  said  you  purchased  four  jars  of  opium 
from  the  defendant  in  this  case?  A.     Yes. 

Q.     Did  you  use  it? 

A.  Just  what  he  and  I  used  in  the  cabin,  and 
then  they  were  given  to  Mr.  VanTreel  and  he 
turned  them  over  to  Mr.  Artiss,  the  supervisor  for 
evidence. 

Q.     And  you  don't  know  where  they  are? 

A.     Beg  pardon  ? 

Q.     You  don't  know  where  they  are  then? 

A.  They  were  turned  over  to  the  Federal  Nar- 
cotics Office  for  evidence. 

Q.     Where?  A.     In  Phoenix. 

Q.  How  many  other  people  did  you  contact  in 
Phoenix,  Arizona? 

A.  Mr.  De  La  Lama  and  a  fellow  by  the  name 
of  Cullins  we  met  this  same  time. 

Q.     And  anyone  else? 

A.     That  was  all  at  that  time. 

The  Court:  You  made  a  statement,  "Just  what 
he  and  I  used",  with  reference  to  that  purchase 
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that  you  were  speaking  of  that  took  place  in  Phoe- 
nix in  yonr  cabin.  Who  do  you  refer  to  by  the 
pronoun  "he",  "Just  what  he  and  I  used"? 

A.     Mr.  De  La  Lama  and  I. 

Q.  I  don't  suppose  you  know  Koy  Lin vi lie,  do 
you?  A.     Yes. 

Q.     Oh,  then  you  contacted  him,  also? 

A.     Not  at  this  time,  no. 

Q.     Contact  Linville  in  Phoenix? 

A.     Not  in  Juno,  no. 

Q.     When  did  you  contact  him? 

A.     In  January. 

Q.  I  see.  Oh,  by  the  w^ay,  you  tried  to  induce 
De  La  Lama  to  smoke  a  pill  that  you  offered  him, 
didn't  you?  A.     Not  that  I  remember. 

Q.  Isn't  it  true  that  in  June  you  contacted  De 
La  Lama  and  after  conversing  with  him  on  several 
diiferent  occasions  you  told  him  all  about  the 
glories  of  narcotics,  what  they  would  do  for  you, 
they  would  lift  you  into  the  clouds  and  all,  didn't 
you  ?  A.     No. 

Q.  All  right.  You  say  "Not  that  I  remember." 
Isn't  it  true  that  you  rolled  a  pill  and  offered  it  to 
him? 

A.     Mr.  De  La  Lama  and  I  both  rolled  pills. 

Q.  Just  a  minute.  Will  you  answer  my  ques- 
tion? Isn't  it  true  that  you  rolled  a  pill  and  offered 
it  to  him? 

A.     I  don't  reniem])er  that,  no. 

Q.  Isn't  that  the  first  time  you  ever  dared  to 
suggest  to  Mr.  De  La  Lama  that  he  should  start 
using  opium? 
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A.  No.  I  don't  remember  suggesting  such  a 
thing.  He  had  just  delivered  the  four  cans  to  us 
to  the  cabin,  and  we  had  opened  them. 

Q.  All  right.  Didn't  you  offer  him  a  pill  and 
didn't  he  take  it  into  the  kitchen  and  dispose  of  it? 

A.     I  don't  know. 

Q.  By  the  way,  with  your  experience  you  know 
what  happens  to  a  man  when  he  is  arrested  and 
held  in  confinement  that  is  a  confirmed  user  of  nar- 
cotics, do  you  not?  A.     Yes.  ^ 

Q.     He  gets  awfully  sick,  doesn't  he? 

A.     Yes. 

Q.  And  so  sick  that  he  virtually  becomes  un- 
conscious, in  some  instances  does;  is  that  true? 

A.     No.     I  never  seen  them  that  sick. 

Q.  You  have  seen  them  so  sick  that  they  cry 
for  narcotics,  haven't  you? 

A.     No,  I  never  have. 

Q.     You  have  been  that  sick,  haven't  you? 

A.     No,  never  have. 

Q.  Isn't  that  why  you  became  a  stool  pigeon, 
so  you  could  get  more  narcotics  ? 

Mr.  Pomeroy:  Object  to  the  form  of  the  ques- 
tion. 

The  Court:     Overruled. 

Mr.  Pomeroy:  The  use  of  the  word  "stool 
pigeon". 

The  Court :     The  ruling  will  stand. 

A.     No. 

Q.  All  right.  How  much  and  in  what  form  of 
narcotics  were  you  using  in  June  of  1946? 

A.  I  was  using  2  grains  of  morphine  hypoderm- 
ically,  a  day. 
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Q.     And  was  that  the  only  type  you  were  using? 

A.     Yes. 

Q.  You  didn't  use  any  other  type  of  narcotic 
at  alH 

A.  When  Mr.  De  La  Lama  brought  the  cans  of 
opium  to  the  cabin  we  each  took  some  of  the  opium 
and  rolled  it  up  and  ate  it. 

Q.     How  often  did  you  do  that? 

A.  Well,  we  was  there  I  believe  for  one  day 
after  the  opium  was  delivered. 

Q.     And  how  much  of  it  did  you  smoke? 

A.     We  didn't  smoke  any  of  it. 

Q.     What  did  you  do  with  it? 

A.  We  just  rolled  it  into  a  pill  and  swallowed 
it  with  a  glass  of  water.    What  they  call  a 

The  Court:  Just  a  minute.  I  think  the  wit- 
ness' voice  has  gotten  so  the  reporter  can't  hear  it 
and  if  that  is  tnie  I  don't  see  how  anyone  else  can 
be  expected  to  hear  it.  The  Court  directs  you,  keep 
your  voice  raised  clear  and  distinct.  When  an  ob- 
jection is  made  by  counsel  wait  until  counsel's  state- 
ment is  finished  before  you  make  your  statement 
so  that  there  will  be  no  conflict  of  voices. 

Now^  will  you  read  that  question? 

(Last  question  and  answer  read  by  the  re- 
porter. ) 

The  Court:     What  they  call  a ? 

A.     Yen  x^ock. 

The  Court:     Y-e-n? 

A.     P-o-k. 

The  Court:     P-o-k.    Two  different  words? 

A.     I  believe  so,  y-e-n,  p-o-k. 
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Q.  (By  Mr.  Beardslee) :  How  long  have  you 
been  swallowing  these  opium  pills? 

A.  Well,  just  during  the  day  that  these  cans 
were  at  the  cabin  and  while  Mr.  De  La  Lama  was 
tliere,  why  I  took  it. 

Q.  Pardon  me.  Finish.  You  never  swallowed 
opium  pills  at  any  other  time,  is  that  right? 

A.     Oh,  I  did  previously,  yes. 

Q.  Yes.  All  I  am  trying  to  get  at  is  the  truth. 
How  often  had  you  swallowed  them  previously? 

A.  Well,  I  used  to  take  a  couple  of  them  a  day 
for  a  period  of  j^ears  before  I  went  to  the  pen. 

Q.  And  that  was  during  the  time  that  you  were 
peddling  ?  A.     Yes. 

Q.  And  you  were  using  hypodermic  injections 
of  morphine  at  the  same  time,  were  you? 

A.  No.  I  was  using  the  hypodermic  injections 
of  morphine  in  June  of  1946. 

Q.  I  understand  that  you  started  traveling  with 
VanTreel  in  about  January  of  1946? 

A.     Yes. 

Q.  And  you  traveled  with  him  for  what  period 
of  time  ?  A.     Until  November  of  1946. 

Q.  And  during  all  that  period  of  time  he  didn't 
provide  you  with  any  narcotics,  is  that  true? 

A.    No. 

Q.  But  he  w^ould  permit  you  to  use  whatever 
you  were  able  to  buy? 

A.     Whatever  was  prescribed  by  the  physician. 

Q.  Well,  was  this  pill  that  you  say  you  swal- 
lowed, of  De  La  Lama's,  prescribed  by  any  physi- 
cian ?  A.     No. 
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Q.  Woll,  all  right.  I  vvant  to  know  how  many 
illicit  pills  yon  were  swallowing,  or  how  n^neh 
morphine  injections  yon  were  illicitly  taking  during 
that  period  of  time'? 

A.     I  don't  understand  the  question. 

Q.  How  many — during  the  period  of  time  that 
you  were  traveling  with  VanTreel  how  many  illegal 
pills  of  opium  did  you  sw'allow? 

A.  I  imagine  De  La  Lama  and  I  took  about 
four  pills  apiece  there  in  the  cabin. 

Q.  Didn't  you  tell  me  awhile  ago  it  was  one 
each? 

A.  I  don't  remember  specifying  any  exact  num- 
ber before.  I  can't  say  that  four  is  the  exact  num- 
ber. 

Q.  I  see.  Ts  that  all,  the  pills  that  you  took 
wnth  Mr.  De  La  Lama,  that  you  swallowed  during 
the  period  of  time  that  you  w^ere  travelling  with 
Mr.  VanTreel?  ^ 

A.  That  was  all  I  took  out  of  those  four  cans 
that  we  purchased  from  Mr.  De  La  Lama. 

The  Court :  I  think  counsel  wants  to  know  if  in 
addition  to  that  source  you  got  au}^  other  narcotics 
and  used  any  other  narcotics  w^hile  3^ou  were  in 
company  with  or  assisting  Mr.  VanTreel  ? 

Mr.  Pomeroy:  In  Phoenix  or  otherwise,  any 
cities  that  you  were  in. 

A.  Just  what  has  been  prescribed  by  my  physi- 
cian. 

Q.  (By  Mr.  Beardslee) :  And  that  is  aU,  then, 
is  that  true?  A.     Yes. 
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Q.  Did  you  make  purchases  of  opium  during  the 
period  of  time  you  were  traveling  with  Van  Treel 
other  than  the  purchase  that  you  say  you  made 
from  this  defendant?  A.     Yes. 

Q.  And  on  how  many  different  occasions  did 
you  make  purchases  of  opium? 

A.     Twice  apart  from  De  La  Lama's. 

Q.     I  see.   And  didn't  you  swallow  any  of  that? 

A.     No.   It  was  delivered  in  a  different  manner. 

Q.  I  see.  So  you  didn't — this  is  the  only  time 
that  you  ever  swallowed  pills  outside  of  the  period 
prior  to  going  to  the  pen  in  1939,  is  that  right? 

A.  Yes,  while  I  was  traveling  with  Mr.  Van 
Treel,  yes. 

Q.  Getting  back  to  what  I  was  inquiring  about 
before,  that  is  the  reaction  that  an  addict  has 
when  he  is  placed  in  confinement  where  he  can't 
obtain  it,  it  is  true  that  you  suffer  hallucinations, 
is  it  not? 

A.  No,  I  never  seen  anyone  go  out  of  their 
head. 

Q.     They  become  nauseated? 

A.     Yes,  become  sick  to  their  stomach,  as  a  rule. 

Q.  So  that  it  is  impossible  for  anyone  that  is 
an  addict  to  go  to  jail  and  be  cut  off  from  a  supply 
without  getting  sick  to  such  an  extent  that  the 
jailers  or  jail  attaches  would  realize  their  condi- 
tion right  away?    That  is  true,  isn't  it? 

A.  Well,  it  depends  on  how  much  of  a  habit 
the  person  has. 
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Q.  Well,  how  about  swallowing  foiii-  pills  in 
one  day.    That  is  quite  a  violent  habit,  isn't  it  ^ 

A.  Oh,  if  you  kept  it  up  over  a  period  of  years 
it  would   be. 

Q.  The  reason  I  am  asking  these  questions,  Mr. 
Olivey,  I  think  it  is  wtII  known  that  De  La  Lama 
has  been  in  jail  ever  since  he  was  arrested  and  it 
might  be  possible  to  have  the  jailer  in  attendance 
present.  And  I  now  want  to  w^arn  you  as  to  the 
seriousness  of  perjury  in  this  or  any  other  court. 

In  view  of  what  I  have  just  advised  you  do  you 
say  again  that  Mr.  De  Lama  was  an  addict? 

A.  What  I  saw  him  take  there  in  the  cabin  I 
don't  know,  or  rather  I  wasn't  with  him  on  other 
days.  I  don't  know  if  he  kept  that  up  steadily 
or  not. 

Q.  Why,  you  addicts  always  get  together,  do 
you  not,  and  know^  each  ether? 

A.  I  had  never  know^n  Mr.  De  La  Lama  until 
I  met  him  there  in  Phoenix. 

Q.  Wherever  you  had  gone  to  a  strange  town 
you  became  acquainted  with  addicts,  didn't  you? 
You  know  their  habits  and  their  customs?  That 
is  true?  A.     Yes,  to  a  certain  extent. 

Q.     And  you  spent  four  days  with  De  La  Lama? 

A.     Yes. 

Q.  And  during  that  period  of  time  the  only 
time  you  knew  or  thought  that  he  might  be  an 
addict  was  because  of  the  four  pills  you  say  that 
he  consumed  with  you,  is  that  right?  Or  do  you 
want  to  change  that  story? 
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A.  I  don't  remember  stating  definitely  that  Mr. 
De  La  Lama  was  an  addict.  I  don't  know.  I  just 
say  what  I  saw  him  take  in  the  cabin. 

Q.  Well,  thinking  back  again,  do  you  remember 
trying  to  persuade  him  to  become  an  addict? 

A.  No,  I  wasn't  around  Mr.  De  La  Lama  to 
that   extent. 

Q.  You  don't  recall  whether  you  had  offered 
him  a  pill  or  not?  Do  you  recall  now  whether  you 
did? 

A.     No,  I  don't  recall  offering  him  anything. 

Q.  That  was  your  business,  wasn't  it,  to  try  to 
make  addicts  out  of  people? 

A.  In  this  case  we  had  j^^rchased  the  nar- 
cotics— — 

Q.  I  say,  that  was  your  purpose  in  traveling 
with  Van  Treel,  wasn't  it,  to  try  to  make  addicts 
out  of  people? 

A.  No.  It  was  to  purchase  narcotics  from 
peddlers. 

Q.  I  see.  Isn't  it  true  that  you  went  outside 
and  procured  a  hypodermic  needle  and  a  jar  of  hoj) 
of  some  kind,  or  morphine,  brought  it  in  to  De  La 
Lama  and  tried  to  persuade  him  to  inject  it  in  his 
arm?  A.     No,  I  don't  remember  that. 

*  Q.     You  were  carrying  a  hypodermic  needle  with 
you  all  the  time,  weren't  you?  A.     Yes. 

Q.     And  you  were  using  it?  A.     Yes, 

Q.  You  say  you  don't  remember  doing  that? 
Would  you  say  that  is  not  true? 

A.     I  don't  believe  it  is  true,  no. 
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Q.  But  you  would  not  deny  Ijut  what  you  did 
that  very  thing,  would  you? 

A.     In  a  case  like  that  in  uiideivover  woik 

Q.  (Interi'upting)  :  I  asked  you  a  question, 
please.    May  I  have  an  answer? 

Mr.  Pomeroy:  I  will  object  to  the  t'onn  of  the 
question  as  being  argumentative. 

The  Court:  The  objection  is  overruled  and  the 
objection  to  the  witness'  answer  is  overruled.  You 
may  proceed  with  your  answer. 

A.     I  would  like  to  hear  the  question  again  now. 

The  Court :     Keep  your  mind  on  the  question  and 
do  not  be  confused  by  objections  made  by  counsel 
nor  rulings  or  statements  made  by  the  Court. 
(Question  read.) 

A.     Yes,  I  would  deny  doing  that. 

Q.  (By  Mr.  Beardslee)  :  I  see.  Then  if  I 
understand  your  answer  correctly,  you  want  us  to 
believe  that  you  definitely  did  not  take  in  a  hypo- 
dermic needle  and  ask  the  defendant,  Mr.  De  La 
Lama  in  this  case,  to  use  it? 

A.  I  may  have  brought  in  the  hypodermic  needle 
and  said  that  he  could  use  it  if  he  wished. 

Q.  But  you  wouldn't  talk  him  into  it,  would 
you? 

A.  No.  He  was  the  one  who  had  delivered  the 
narcotics.  He  was  showing  it  to  us.  We  weren't 
showing  it  to  him. 

Q.  I  will  ask  you  this  question:  If  ]\fr.  De  La 
Lama  used  the  hypodermic  needle,  used  dope  in 
that  form,  there  would  be  scars  on  his  arm,  wouldn't 
there,  or  under  his  arm? 
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A.  I  don't  recall  Mr.  De  La  Lama  taking  any 
hypodermic. 

Q.  Well,  that  didn't  answer  the  question.  Your 
arms  are  full  of  scars,  are  they  not?  A.     Yes. 

Q.     And  they  never  leave,  do  they  ?  A.     No. 

Q.  Consequently  the  doctor  could  tell  in  a  couple 
of  minutes  by  examining  Mr.  De  La  Lama  whether 
he  had  ever  used  any,  couldn't  he? 

A.     If  he  had  used  it  hypodermically. 

Q.  I  mean  it  would  show  on  his  arm  whether  he 
had  ever  had  any  hypodermic  needle  for  the  pur- 
jjose  of  administering  dope  used  on  it? 

A.     Yes. 

Q.     How  old  are  you,  sir? 

A.     Thirty-eight. 

Q.     Thirty-eight?  A.     Yes. 

Q.  You  were  not  in  the  service  in  the  last  war, 
I  take  it?  A.     No. 

Q.  What  schooling  or  education  have  you  had? 
What  academic  training? 

A.     High  school  education. 

Q.     And  that  was  where? 

A.     In  Vancouver,  Canada. 

Q.     Are  you  an  American  citizen? 

A.     Beg  pardon? 

Q.     Are  you  an  American  citizen? 

A.     Yes. 

Q.     Born  here?  A.     In  New  York. 

Q.     Lived  in  Canada  how  long? 

A.     About  twenty  years. 
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Q.  I  see.  That  was  during  your  youngci-  years 
of  life?  A.     Yes. 

Q.  Were  you  using  narcotics  while  you  were  in 
high  school  ?  A.     No. 

Q.  How  long  after  you  came  out  did  you  com- 
mence using  them  ? 

A.  Oh,  it  was  quite  a  number  of  years  after  I 
left  school. 

Q.     How  many  times  have  you  testified  in  court? 

A.     This  is  the  first  time. 

Q.     Didn't  you  testify  in  any  of  3'our  own  cases'? 

A.     No. 

Q.  How  did  the  Court  that  gave  you  the  floater 
know  you  had  t.  b.  unless  you  told  him  ? 

A.  I  was  taken  into  the  county  jail  and  I  had  a 
hemorrhage  there  and  they  transferred  me  up  to  the 
t.  b.  hospital. 

Q.  You  have  never  taken  the  witness  stand  then 
in  your  own  defense  at  any  time,  is  that  right  ? 

A.     No. 

Q.  And  you  have  never  testified  in  any  other 
narcotics  case?  A.     No. 

Q.  After  you  made  this  alleged  purchase  in 
Phoenix,  Arizona,  of  the  four  jars  you  say  it  was 
turned  over  to  the  narcotics  agents  in  Phoenix  ? 

A.    Yes. 

Q.  And  was  a  charge  filed  there  against  Mr.  De 
La  Lama? 

Mr.  Pomeroy :  I  will  object  to  that  as  not  being 
the  best  evidence. 

The  Court:     Overruled.    If  he  knows. 
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A.     I  don't  know  what  became  of  that  case. 

Q.  You  are  telling  me  the  truth  in  that?  You 
have  no  knowledge  of  that  at  all,  is  that  true"? 

A.  No  personal  knowledge  of  that.  The  only 
thing,  I  read  an  article  in  the  newspaper. 

Mr.  Beardslee:  Let  the  court  reporter  read  that 
last  answer. 

(Last  answer  read  by  the  reporter.) 

Q.  Do  you  know  when  Mr.  De  La  Lama  was  ar- 
rested in  this  case*?  A.     No,  I  don't. 

Q.  You  never  heard  of  any  conviction  against 
Mr.  De  La  Lama,  have  you? 

Mr.  Pomeroy:  I  will  object  to  that  as  not  be- 
ing a  proper  way  to  prove  it. 

The  Court:     Overruled. 

Q.     Have  you?  A.     No. 

Mr.  Beardslee:     That  is  all. 

Redirect  Examination 
By  Mr.  Pomeroy: 

Q.  Where  did  you  travel  with  Mr.  VanTreel, 
during — what  parts  of  the  country  during  this 
eleven  months  you  were  with  him? 

A,  From  Phoenix  to  Canada,  back  and  forth  sev- 
eral times. 

Q.     Go  into  Mexico  with  him  ?  A.     Yes. 

Q.     Were  you  over  in  California? 

A.     Yes. 

Q.     In  Oregon?  A.     Yes. 

Q.     State  of  Washington  ?  A.     Yes. 

Q.     British  Columbia?  A.     Yes. 
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Q.  Where  were  the  two  purc-hases  made  that  you 
say  you  made  outside  of  the  purchase  from  De  La 
Lama?  Where  were  those  purchases  made? 

A.     lu  California. 

Q.     Both  of  them?  A.    Yes. 

Mr.  Pomeroy :     That  is  all. 

Recross-Examination 
By  Mr.  Beardslee: 

Q.  How  many  hours  of  the  day,  on  an  average, 
did  you  spend  with  VanTreel  ?  [85] 

A.  We  had  a  ca])in  and  w^ere  together  24  hours 
a  day. 

Q.  I  see.  Slept  in  the  same  bed  and  ate  always 
together,  were  in  each  other's  company  24  hours  a 
day  during  all  that  period  of  time,  is  that  true? 

A.     Yes. 

Q.  So  then  Mr.  VanTreel  then  knew  just  how 
much  dope  you  were  taking,  or  did  you  try  to  do 
that  on  the  side? 

A.     No,  I  had  my  prescription. 

Mr.  Beardslee:  But  not  for  the  opium.  That  is 
all. 

The  Court:     Stej:)  down.    Call  your  next  witness. 
(Witness  excused.) 

Mr.  Pomeroy:     The  government  rests. 
The  Court:     The  ])laintiif  rests.    The  jury  is  ex- 
cused until  1:45  and  may  now  retire. 

(Whereupon,  at  11 :50  a.m.,  the  jury  was  ex- 
cused.) 
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The  Court:  If  there  are  any  matters  to  be  taken 
up  in  the  absence  of  the  jury,  the  Court  requests 
you  to  do  so  now. 

Mr.  Beardslee:  If  your  Honor  please,  first,  in 
view  of  what  this  last  witness  has  testified  to,  I'd 
like  to  have  Lt.  Belland  instructed  to  return  for  the 
afternoon  recess  solely  for  the  purpose  of  showing 
Mr.  De  La  Lama's  condition  at  the  time  of  his  ar- 
rest, as  to  whether  he  was  a  narcotics  user  or  not. 

Now  if  the  lieutenant  has  some  other  business  that 
is  important,  he  can  just  send  anyone  up  from  down 
there,  because  I  want  to  obtain 

The  Court:  The  Lieutenant  will  kindly  return 
at  1 :45.   He  is  exccsed  until  that  time. 

Mr.  Beardslee:     That  is  all  I  had  in  mind. 

The  Court :  Any  motions  to  be  made  at  the  close 
of  the  government's  case? 

Mr.  Beardslee :     Yes,  your  Honor. 

The  Court:  The  opportunity  is  given  you  now 
for  that  purpose. 

Mr.  Beardslee:  Your  Honor  please,  at  this  time 
the  defendant  challenges  the  sufficiency  of  the  gov- 
ernment's case  and  moves  for  a  dismissal,  and  in- 
structed verdict  of  not  guilty. 

Analyzing  all  of  the  testimony,  the  government 
has  produced  nothing  whatsoever  that  tends  to  tie 
up  the  defendant  with  the  possession  of  the  opium 
as  charged  in  this  case.  The  last  witness  the  gov- 
ernment apparently  relies  on.  He  testified  to  an 
alleged  offense  over  in  Phoenix,  Arizona.  I  think 
your  Honor  has  probably  read  something  about  that, 
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tlierr  was  a  case  ])ending  aj^ainst  him  there  growing 
out  of  the  transactions  testified  to  })y  the  last  witness, 
and  it  lias  either  been  dismissed  or  is  still  pending. 
But  anyway,  that  is  a  situation  tliat  will  take  care 
of*  itself. 

Now  all  the  government  has  been  able  to  prove 
thus  far  is  that  I)e  La  Lama  rode  from  Phoenix, 
Arizona,  to  Seattle  in  Vasquez's  car.  That  part  of 
that  time  he  may  have  been  driving  the  car.  That 
in  that  car  there  were  13  jars  of  opium  in  the  secret 
compartment.  That  opium  w^as  found  on  the  person 
of  Lucian  Vasquez,  none  ever  found  on  the  person 
of  this  defendant. 

That  Vasquez,  whom  the  government  produced  as 
a  witness,  testified  in  direct  accordance  with  the 
story  that  he  told  at  the  time  of  his  arrest  by  the 
city  police  and  the  federal  narcotics  agents.  They 
brought  him  as  a  witness,  it  is  part  of  their  case, 
that  De  La  Lama  knew  nothi'ng  of  that  oi)ium,  that 
he  had  no  control  over  it,  that  he  was  coming  out 
here  to  see  his  brother  shortly  after  being  dis- 
charged from  the  Arm}'.  At  no  time  did  he  have 
any  in  his  possession. 

Sure,  they  can  say  "circumstantial  evidence."  But 
I  contend  the  same  thing  would  be  true  of  me  if  some 
opium  w^as  found  in  the  car  of  a  train  that  I  am  rid- 
ing in  w^here  it  is  concealed.  There  isn't  any  evi- 
dence even  that  he  knew  that  Vasquez  was  an  ad- 
dict. But  if  he  had  known  that  there  wxiuld  be  no 
reason  for  suspecting  that  he  would  lie  carrying 
opium  in  any  such  quantities  as  he  had. 
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Vasquez  told  the  story  to  the  Seattle  police  that 
was  verified  by  Lieutenant  Belland.  He  also  told 
a  story  here  in  court,  as  a  government  witness.  That 
witness  completely  absolved  De  La  Lama  of 
any  guilt  in  this  charge. 

The  Court:  The  challenge  is  overruled  and  the 
motion  denied. 

Mr.  Beardslee:     Exception. 

The  Court:  Allowed.  Let's  be  prepared  to  pro- 
ceed at  1 :45. 

Mr.  Pomeroy:  I  gave  an  additional  instruction 
to  counsel  and  also  to  the  Court  this  morning. 

The  Court:  I  have  that.  Court  is  recessed  until 
1 :45  p.m. 

(Whereupon,  at  12  o'clock  noon  an  adjourn- 
ment was  taken  until  1:45  o'clock  p.m.) 

Mr,  Beardslee :  Lieutenant  Belland,  will  you  take 
the  stand,  please? 


GILBERT  L.  BELLAND 

called  as  a  witness  on  behalf  of  Defendant,  having 
been  previously  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Beardslee : 

Q.  You  have  been  introduced  to  the  jury  before. 
Lieutenant  Belland,  so  I  don't  need  to  go  through 
the  formalities.   You  were  present  and  participated 
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in  the  arrest  of  Lucian  Vasquez  and  l^)bert  M.  De 
La  Lama,  the  defendant  in  this  case,  on  March  23, 
were  you  not?  A.     Yes,  sir. 

Q.  And  you  have  had  occasion  to  interview  botli 
the  defendant  and.  Vasquez  for  several  days,  have 
you  not — two  or  three  days,  anyway?  A.    Yes. 

Q.  Did  Vasquez  become  sick  and  ill  while  in  the 
jail  through  lack  of  narcotics'? 

A.     Vasquez  did  become  sick. 

Q.  Was  it  obvious  to  you  and  everyone  else  con- 
cerned that  he  was  ill  by  reason  of  the  fact  that  he 
was  at  that  time  using  narcotics'? 

A.  His  appearance  to  me  indicated  that  he  was 
suffering  from  the  withdrawal  symptoms  of  addic- 
tion. 

Q.  By  withdrawal  symptoms,  that  is  being  de- 
prived of  narcotics'? 

A.  He  wasn't  getting  what  he  apparently  had 
been  used  to  taking. 

Q.  You  are  in  charge,  are  you  not,  of  the  nar- 
cotics division  of  the  Seattle  Police  Department? 

A.     That  is  correct. 

Q.  And  you  have  been  in  that  detail  or  divi- 
sion, whatever  you  call  it,  for  a  matter  of  years, 
haven't  you?  A.     That  is  right. 

Q.  During  those  years  you  have  had  occasion 
to  observe  addicts?  A.    Yes,  sir. 

Q.  And  you  can  invariably  spot  the  s^^nptoms 
of  an  addict  or  narcotic  user,  isn't  that  true? 

A.  If  they  have  a  very  mild  habit  it  would  be 
questionable  whether  even  a  i^hysician  could  detect 
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that.    But  where  they  do  have  a  habit  of  consider- 
able proportions  it  is  obviously  noticeable. 

Q.  A  man  swallowing  four  opium  pills  in  one 
day,  you  wouldn't  have  an}^  difficulty  at  all,  would 
you  1  A.     I  doubt  that. 

Q.  State  whether  you  observed  any  symptoms 
whatsoever  that  the  defendant,  Mr.  De  La  Lama,  has 
ever  used  narcotics  in  any  form. 

A.  It  was — Vasquez  and  he  both  seemed  tired 
and  sort  of  drowsy-like,  but  he  didn't  make  any  re- 
quest for  narcotics  and  it  was  my  honest  opinion 
that  he  was  not  a  user  of  narcotics.  However,  that 
is  something  that  I  couldn't  be  positive  of  because 
he  could  take  a  small  amount  in  the  stomach  habit 
and  still  he  wouldn't  show  it. 

Q.  There  were  no  physical  symptoms  of  his  hav- 
ing ever  used  narcotics'? 

A.     To  me  it  didn't  register  that  he  was  a  user. 

Q.  It  was  your  opinion  definitely  that  he  was 
not?  A.     That  he  was  not. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.  Lieutenant  Belland,  in  the  vernacular  of  your 
work  as  a  narcotics  law-enforcement  officer,  do  you 
use  a  term  "a  pleasure  smoker?" 

A.     That  is  right. 

Q.  What  does  that  term  mean  ?  What  is  a  pleas- 
ure smoker? 

A.  Well,  a  pleasure  smoker  is  applicable  to  peo- 
ple that  I  know  of  my  own  knowledge,  that  they  do 
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smoke  occasionally.  They  will  get  together  maybe 
once  a  week,  maybe  every  three  weeks  or  a  month 
or  maybe  a  longer  period.  But  whenever  they  have 
an  opportunity  and  as  they  call  it,  cheat  and  get  a 
chance  to  smoke,  they  will  smoke.  I  have  seen 
those  people  be  confined  and  they  haven't  shown  an}^ 
withdrawal  symptoms. 

Q.  In  other  words,  they  are  not  confirmed  ad- 
dicts, is  that  correct  ?  A.     That  is  correct. 

Q.     They  merely  partake  of  it  once  in  a  while? 

A.     That  is  right. 

Mr.  Pomeroy:     That  is  all. 

Redirect  Examination 
By  Mr.  Beardslee: 

Q.  You  in  your  answer  to  counsel's  question 
said  that  when  they  had  an  opportunity  they  would 
get  together  and  smoke.  You  meant  that  to  be  tme, 
did  you  not? 

A.  Well,  that  has  been  my  opinion,  that  when 
they  can  and  have  it,  the  situation  is  suitable,  those 
people  will  smoke. 

Q.  If  a  so-called  pleasure  smoker,  though,  had 
a  constant  opi)ortunity,  in  other  words  if  he  was  a 
dealer  in  narcotics,  he  would  be  using  it  all  the  time, 
would  he  not? 

A.     I  rather  think  that  he  would  have  used  it. 

Mr.  Beardslee :     That  is  all. 

The  Court :     You  may  be  excused  from  the  stand. 

(Witness  excused.) 
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JAMES  M.  SCHWERDFIELD 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  dcly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Beardslee: 

Q.     State  your  name,  please  ? 

A.     James  M.  Scliwerdfield. 

Q.     Spell  it,  please. 

A.     S-c-h-w-e-r-d-f-i-e-1-d. 

Q.     And  you  are  a  de]:>uty  U.  S.  Marshal? 

A.     That  is  right. 

Q.  Were  you  present  with  me  when  under  au- 
thorization of  the  Court  I  attempted  to  interview 
Lucian  Vasquez  at  about  five  or  ten  minutes  after 
12  yesterday?  A.     I  was. 

Q.  And  prior  to  going  down  to  be  interviewed, 
did  you  stop  to  invite  along  also  a  Federal  nar- 
cotics agent  and  found  that  he  was  out? 

A.     That  is  correct. 

Q.     Would  Vasquez  talk  to  me  at  all? 

A.     He  would  not. 

Mr.  Beardslee:     That  is  all. 

Mr.  Pomeroy:     No  questions. 

The  Court:     Step  down. 

(Witness  excused.) 
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tlie  defendant,  called  as  a  witness  in  his  own  behalf, 
iii'st  duly  sworn,  testified  as  follows: 

Direct  Examination 
Uy  Mr.  lieardslee: 

Q.     Your  name  is  Robert  M.  J)e  La  Lama? 
A.     Yes. 

Q.     And  you  are  the  defendant  in  this  case? 

A.     Yes. 

Q.     How  old  are  you?  A.     Thirty-four. 

Q.     I  am  going'  to  have  to  ask  you  to  speak  a  little 
bit  louder.  A.     Thirty-four. 

Q.     And  where  do  you  reside? 

A.     Phoenix,  Arizona. 

Q.     How  long  have  you  lived  there? 

A.     Born  and  raised  there. 

Q.     What  has  been  your  occuj^ation  in  the  past 
three  or  four  years? 

A.     Salesman,  and  I  have  been  in  the  Army. 

Q.     How  long  were  you  in  the  Army  and  when? 

A.     Twenty-nine  months. 

Q.     And   when   were   you    discharged    from    the 
Army.  A.     October  the  11th,  19-45. 

Q.     Honorable  discharge  or  otherwise? 

A.     Yes,  sir. 

Q.     Where  did  you  serve  while  in  the  Army? 

A.     England,    France,    Germany,    Belgium,    and 
Holland ;  Czechoslovakia. 

Q.     Were  you   wounded   during   that   period   of 
service?  A.     I  was. 

Q.     Receive  a  Purple  Heart?  A.     I  did. 
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Q.  In  addition  to  that  did  you  receive  two  cita- 
tions for  bravery  in  action  ?  A.     I  did. 

Q.     Where  is  your  discharge  now? 

A.  I  have  a  photostatic  copy  of  it  in  the  county 
jail. 

Q.     Down  in  the  jail?  A.     Yes. 

Q.  Were  you  arrested  in  Seattle  approximately 
March  23,  1945?  A.     I  was. 

Q.     With  Lucian  Vasquez  at  the  same  time? 

A.     Yes. 

Q.  At  the  time  of  your  arrest  were  you  con- 
fined in  jail?  A.     I  was. 

Q.     And  how  long  did  you  remain  in  jail? 

A.  I  don't  exactly  remember.  It  was  three  or 
four  days.  I  think,  or  four  or  five  days.  I  don't 
remember  how  long  it  was. 

Q.  While  you  were  in  there  were  you  interviewed 
by  police  officers  and  also  federal  officers? 

A.     I  was. 

Q.     Did  they  thoroughly  go  into  your  history? 

A.     I  think  they  did. 

Q.  You  were  asked  many  questions,  w^here  you 
came  from,  where  you  had  lived  and  what  your  con- 
nections were  ?  A.     Yes. 

Q.  Was  a  charge  filed  against  you  on  that  occa- 
sion, or  were  you  released? 

A.     I  was  released. 

Q.     And  upon  your  dismissal  what  did  you  do? 

A.     Well,  I  went  home. 

Q.  There  has  been  some  inferences  that  you  paid 
me  an  attorney  fee  for  Vasquez.   Did  you? 

A.     I  did  not. 
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Q.  Prior  to  your  coming  over  to  Seattle  on  this 
tri])  how  many  times  liad  you  seen  me? 

A.     I  didn't  get  the  question. 

Q.  Did  you  ever  see  me  more  than  one  time  prior 
to  your  charge  in  this  case? 

A.     In  this  case  here? 

Q.     Yes.  A.     Yes,  I  did. 

Q.  I  mean  before  you  were  bi'ouglit  over  from 
Arizona  on  this  charge  on  wliich  you  are  standing 
trial,  had  you  ever  seen  me  more  than  one  time? 

A.     I  saw  you  in  the  county  jail. 

Q.     Was  it  county  or  city? 

A.     Oh,  you  are  talking  about  the 

Q.  I  am  talking  about  your  arrest  on  March  23, 
1946. 

A.  Oh,  in  the  city  jail  I  think  I  saw  you  once 
there. 

Q.  Did  you  ever  see  me  after  that  until  you 
were  brought  over  on  this  charge? 

A.     No,  I  didn't. 

The  Court:  Give  him  about  the  approximate 
date. 

Q.  When  were  you  brought  over  to  Seattle  on 
this  charge? 

The  Court:     The  last  time. 

A.     I  have  been  here  about  two  weeks. 

Q.     About  how  long? 

A.     Been  in  jail  about  two  weeks  there. 

Q.  Well,  prior  to  your  being  brought  over,  this 
two-week  period  you  have  been  in  jail  here  in  Se- 
attle, had  you  ever  seen  me  but  once  before  in  your 
life?  A.     Just  one  time. 
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Q.     Did  you  pay  me  anything  on  that  occasion? 

A.     No,  I  didn't. 

Q.  There  has  been  some  testimony  that  you 
transferred  or  handed  Lucian  Yasquez  $500  at 
the  time  of  your  release  from  jail.  Is  that  true  or 
untrue?  A.     That  is  true. 

Q.  Did  Lucian  Yasquez  have  any  money  with 
him  at  that  time  ?  A.     I  imagine  he  did. 

Q.  You  didn't  answer  loud  enough.  I  think  your 
answer  was,  "I  imagine  he  did."  I  can  half-way 
read  your  lips  but  the  court  reporter's  head  is  turned 
the  other  way.  You  will  have  to  speak  a  little  bit 
more  loudl}^ 

The  Court:  You  see,  every  person  in  the  jury 
box  wants  to  hear  and  is  entitled  to  hear  every  word 
you  speak.  And  if  you  speak  words  which  they  do 
not  hear,  why  then  your  speaking  them  will  not  do 
you  any  good  or  anyone  else.  So  you  ought  to  have 
that  in  mind,  that  when  you  are  asked  to  speak  a 
word  3^ou  ought  to  speak  it  so  that  everyone  here 
who  is  supposed  to  hear  it  can  do  so.  You  have  an 
interest  in  your  own  behalf  to  do  that. 

Q.  There  has  been  some  testimony  that  Yas- 
quez had  about  fourteen  or  fifteen  hundred  dollars 
on  him.   Is  that  true  or  not,  do  you  know? 

A.     I  don't  know. 

Q.  All  right.  AYhere  did  you  obtain  the  $500 
or  whatever  amount  it  was  that  you  authorized  to 
be  transferred  over  to  Lucian  Yasquez? 

A.     It  was  money  belonging  to  him. 
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Q.  Have  you  ever  been  a  user  of  nareoties  at 
any  time?  A.     Never. 

Q.     Iti  any  way,  sliape,  mamu'r  or  form? 

A.     Never  have  used  it. 

Q.  Again  I  am  going  to  ask  you  to  speak  a  little 
londoi'.  Would  you  be  willing  to  submit  to  a  doctor's 
examination  at  any  time  in  an  effort  to  detennine 
whether  you  have  or  not?  A.     Yes,  I  am. 

Q.  Have  you  ever  engaged  in  the  traffic  of  nar- 
cotics? A.     No,  I  haven't. 

Q.  Have  you  ever  at  any  time  in  your  life  sold  or 
offered  to  sell  any  narcotics?  A.     Never  have. 

Q.  Have  yon  ever  at  any  time  had,  knowingly 
had,  in  your  possession,  narcotics? 

A.     Never  have. 

Q.  What  if  anything  do  you  know  about  the 
opium  that  was  found  on  the  person  of  Lucian  Vas- 
quez  and  the  o])ium  that  was  later  found  in  the 
secret  compartment  of  his  car? 

A.  The  first  I  knew  of  that  opium  was  when  he 
was  searched  and  there  was  a  can  found  in  his 
pocket,  or  a  y:j\  That  is  the  first  I  kn.ew  of  tlie 
opium.  The  13  jars  they  are  talking  about.  T  never 
saw  them. 

Mr.  Beardslee:     Can  the  jury  hear  his  answei*s? 

The  Court :     Did  you  hear  him  fairly  well  ? 

Mr.  Beardslee:  ^Yliat  was  it  you  said  you  knew 
about  or  did  not  know  about? 

A.  The  first  I  laiew  of  him  having  any  narcotics 
was  when  he  was  searched  and  there  was  a  jar 
found  wi'apped  up  in  a  piece  of  paper. 
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Q.  Wliat  was  the  oeeaisioii  of  \x>»ur  eondng  over 
to  Settle  QUI  or  abomt  Maiich  !^f 

A.  WeOL  I  baire  a  Inroillier  in  Taeoma  and  I 
tlMNi^t  I  would  eome  OTer  to  see  Mm,  so  Tasquei 
a.sked  me  if  I  want^  to  lide  wiith  bim  beeause  I 
told  lum  abont  a  lurotlier  being;  in  Taeoma.  And  he 
told  me  he  was  eitHtning  i^mk  waT  and  if  I  wanted 
to  ride  with  him  I  eoold  help  him  driTe.  Mt  brother 
was  workiBig  in  scffiie  shipyard  there  or  s>ometliin|r. 
in  Taecona. 

Q.  Did  yoa  ha^e  any  purpose  in  making  the 
trip  odier  than  to  see  tout  brother! 

A.    Just  to  see  my  brother. 

Q.  Do  yoa  hare  any  other  brothers  or  sister? 
in  the  familyi  A.    Yes.  I  have. 

Q.  Just  befenre  the  noon  reeess  a  witness  testi- 
fied that  yoa  swallowed  some  opimu  piDs  with  him. 
Is  that  true  or  imtnief  A.    It  is  not  tme. 

Q.    Did  yoa  know  the  witness  that  testified  f 

A.  No^  I  don  It  know  him.  I  meet  him  in 
^HioenuL 

Q.  I  seie.  IMd  he  at  any  time  ever  attempt  to 
indnee  yoa  to  ose  nareoties?  A.    He  did. 

Q.    And  in  what  form? 

A.  At  first  he  started  talking  aboat  uareoties 
there  in  the  eabin  there,  and  then 

Q.  (Interrapting) :  Yoa  are  going  to  hare  to 
talk  louder  because  eTem  watching  yon  now  I  have 
diffieolty  hearing  yon. 

A.  At  fii^  he  started  talking  about  naivoties 
ther^  in  his  eabin.  And  then  he  says^  "Well,  wait 
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a  minute/'  hie  says  and  he  went  outside  and  brought 
a  package  like  that  from  the  outside.    And  he  had 
one  of  them  needles,  what  you  call  them  * 

Q.     Hypodermic  nee^lles  ? 

A.  Hypodermic  needle,  and  some  jars  there,  and 
a  little  bottle  like  that  of  liquid  fluid.  And  he  wanted 
me  to  take  a  shot  of  it.  I  told  him  I  didn't  care 
for  it,  so  then  he  got  some  opium  out  of  a  jar  and 
stuck  a  needle  in  it  and  rolled  up  a  pill  and  ^^ft 
it  to  me.  And  I  went  in  the  kitchen  of  the  cabin 
there  and  turned  the  water  on,  mashed  the  pill  and 
put  it  in  the  sink.  And  I  told  him  I  had  swallowed 
it.  But  I  actually  threw  it  away.  Jui5t  one  is  all 
he  gave  me. 

Q.  Under  what  circumstances  did  you  meet  him 
and  where  ? 

A.     I  met  him  at  the  El  Paso  Buffet. 

The  Court:     El  Paso  BuJiet  is  what  he  said. 

Q.     Is  that  a  bar?  A     That  is  a  bar. 

Q.     Had  you  been  drinking  at  the  time,  or  not  ? 

A.  Xo.  I  come  in  there  and  the  bartender  intr«>- 
duced  us. 

Q.     Did  he  tell  you  who  he  was,  Olivey? 

A.     No. 

Q.     Or  what  he  was  doing  ? 

A.     Xo,  he  didn't. 

Q.  Did  he  make  any  effort  to  pursue  yoa  around 
Phoenix,  renew  acquaintance! 

A.     Yes,  he  did. 

Q.     Had  you  ever  seen  him  before  that  time! 

A.     Xo,  I  hadn't. 
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Q.     Have  you  ever  seen  him  since  that  time? 

A.     Never  have. 

Q.  When  did  you  first  learn  that  he  was  a  user 
of  narcotics? 

A.  Not  until  today.  I  mean,  he  used  them  in 
Phoenix  down  there  but  I  didn  't  know  he  was  an 
addict,  no. 

Mr.  Beardslee :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.  How  much  money  did  Vasquez  give  you  that 
you  had  of  his  on  your  trip  to  Seattle? 

A.     Five  hundred  I  remember. 

Q.     How  much  money  did  you  have  altogether? 

A.     I  had  about  nine  hundred. 

Q.  Why  did  Vasquez  give  you  $500  of  his  to 
carry  for  him? 

A.  Just  give  it  to  me  to  carry  for  him.  He  said 
it  was — — 

Q.     He  said  what? 

A.  He  give  it  to  me  in  the  car  when  we  was 
going  up  to  the  police  station.  He  told  me  he  was 
probably  going  to  stay  in  jail,  and  to  try  and  make 
bond  for  him. 

Q.  And  then  you  gave  him  the  five  hundred 
back?  A.     When  I   couldn't   do  no   good. 

Q.  And  four  hundred  of  that  was  your  own 
money?  A.     That  is  right. 

Q.  By  what  means  did  you  travel  back  to  Phoe- 
nix after  you  were  released?  A.     Train. 


United  States  of  America  145 

Crostimony  of  Robert  M.  Dc  T^a  r.arna.) 

Q.  And  how  soon  after  you  were  released  did 
you  go  hack  to  Phoenix?  A.     That  same  day. 

Q.  After  you  were  released  you  went  ha^-k  the 
same  day?  A.     Correct. 

Q.  How  many  days  had  you  been  in  Seattle 
prior  to  the  time  you  were  first  arrested? 

A.     I  think  we  slept  here  one  night. 

Q.     And  you  were  arrested  the  next  day? 

A.     The  next  day. 

Q.  What  occupation  have  you  had  since  you 
were  discharged  from  the  Army? 

A.  I  haven't  had  much  occupation.  I  never 
worked  because  I  got  an  injury  in  the  back. 

Q.     I  can't  hear  you. 

A.     I  had  an  injury  in  the  Army,  in  my  ];)ack. 

Q.  And  you  didn't  woi'k  then  from  October  until 
the  present  time,  is  that  right? 

A.     That  is  right. 

Q.  What  was  your  occupation  l)efore  you  en- 
tered the  Army?  A.     Salesman. 

Q.     What  kind  of  salesman? 

A.     Automobile  and  furs. 

Q.     Automobiles  and  furs? 

A.     That  is  right. 

Q.     And  how  long  were  you  a  fur  salesman? 

A.     Oh,  about  a  year. 

Q.  Was  that  just  x^rior  to  your  going  in  the 
Army  ? 

A.  Well,  about  a  year  before  I  went  in  the 
Army. 
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Q.  You  had  been  a  fur  salesman  for  about  a 
year,  about  a  year  j^rior  to  the  time  you  went  in 
the  Army,  is  that  correct?  A.     That  is  right. 

Q.  And  how  many  years  were  you  an  automobile 
salesman  ? 

A.     Oh.  al>out  eight  or  nine  years, 

Q.  And  what  did  you  do  the  year  prior  to  your 
entry  into  the  Army? 

A.     I  don't  quite  get  you. 

Q.  TThat  was  your  occupation  for  the  twelve 
months  immediately  preceding  your  induction  into 
the  U.  S.  Army?  A.     I  had  a  card  game. 

Q.     You  had  a  card  game  ?  A.     I  did. 

Q.     What  other  occupation  did  you  have? 

A.     Xothing  much. 

Q.     Where  was  the  card  game? 

A.     In  Phoenix. 

Q.     Where  in  Phoenix? 

A.  In  Third  Street  between  Washington  and 
Adams,  on  the  alley. 

Q.     Wliat  was  the  name  of  the  place? 

A.     Didn't  have  no  name. 

Q.     Was  it  a  secret  card  game? 

A.  No,  it  wasn't  secret.  Everybody  knew 
about  it. 

Q.     What  is  that? 

A.     It  wasn't  secret.    Everybody  knew  about  it. 

Q.     Well,  was  it  a  card  room  or  just  a  game? 

A.     Just  a  game. 

Q.  This  bartender  who  introduced  Mr.  Van 
Treel  and  Mr.  Olivey  to  you,  what  was  his  name? 

A.     ColLLns. 
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Q.     Did  he  have  a  nickname  ? 
A.     Tiger  I  think  they  called  him. 
Q.     The  Tiger?  A.     Yes. 

Q.    And  how  long  had  you  known  him  ? 
A.     Well,  he  is  a  local  boy  from  Phoenix.    He 
went  to  school  with  me. 

Q.    You  have  known  him  for  years,  is  that  right  ? 
A.    That  is  right. 

Q.    And    he    was    also    aiTested    for    narcotics, 
wasn't  he^  A.     I  don't  know. 

Mr.  Beardslee:     Object  to  that  as  not  cross-ex- 
amination and  immaterial. 
The  Couit:     Sustained. 

Q.     (By  Mr.  Pomeroy)  :     Mr.  De  La  Lama,  after 
you  met  Mr.  Olivey  and  Mr.  Van  Treel  in  the  El 
Paso  Buffet  in  Phoenix  did  you  use  their  auto- 
mobile for  your  own  purposes? 
A.     So,  I  didn't. 

Q.     You  never  drove  it?  A.     No,  I  didn't. 

Q.     Did  they  have  an  automobile? 
A.     I  don't  know. 

Q.     How  did  you  go  from  the  El  Paso  Buffet 
out  to  their  auto  court?  A.     In  a  car. 

Mr.  Beardslee:     Let  me  suggest  you  keep  your 
voice  up. 

The  Court:     WUl  you  repeat  your  answer? 
A.     I  borrowed  an  automobile  to  go  down  there. 
Q.     (By  Mr.  Pomeroy) :     From  whom  did  you 
horrow  the  automobile?  A.     My  brother. 

Q.     Is  that  the  same  brother  that  you  came  up 
here  to  visit? 

A.     Xo,  it  13  another  brother  in  Phoenix. 
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Q.  What  is  the  first  name  of  the  brother  that 
you  borrowed  the  car  from?  A.     Pete. 

Q.  And  what  is  the  name  of  the  brother  that 
you  were  coming  to  Tacoma  to  visit  ? 

A.     Mike. 

Q.  Now,  Mr.  De  La  Lama,  why  was  it  necessary 
for  you  to  tell  Mr.  Olivey  and  Mr.  Van  Treel  that 
you  had  swallowed  the  opium?  Why  didn't  you  tell 
them  that  you  didn't  want  anything  to  do  with  it? 

A.  Because — I  don't  know,  they  asked  me  if  I 
had  swallowed  it  and  I  told  them  I  had. 

Q.  Why  didn't  you  tell  them  you  didn't  want 
anything  to  do  with  it? 

A.  I  didn't  want  them  to  think  that  I  was  back- 
ing out  on  it. 

Q.     Backing  out  of  it? 

A.     Of  taking  the  stuff  after  they  gave  it  to  me. 

Q.     Why  didn't  you  tell  them  you  didn't  want  it  ? 

A.  I  did,  and  they  kept  insisting  and  insisting 
that  I  take  it. 

Q.     They  insisted  that  you  take  this  opium? 

A.     That  is  right. 

Q.     You  had  never  seen  it  before?  A.     No. 

Mr.  Pomeroy:     That  is  all. 

Mr.  Beardslee:     That  is  all. 
(Witness  excused.) 

Mr.  Beardslee:  I  have  another  witness,  if  your 
Honor  please,  that  I  referred  to  the  jury  about. 
They  tell  me  it  is  going  to  be  necessary  to  have 
another  order  ad  subjiciendum.  That  is  going  to 
delav  the  trial.    The  last  witness'  testimonv  would 
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be  very  brief,  and  I  don't  considei'  it  of  snflfir'ient 
importance  to  tie  up  the  trial  any  longei-,  so  I  will 
waive  it.  We  will  rest  witli  tlie  renewal  nl'  my 
motion. 

Tiie  Court:  The  dcii'enchint  rests,  is  that  what 
you  say? 

Mr.  Beardslee:  Yes,  your  Honor,  and  with  re- 
spect to  the  motion  made  at  the  close  of  the  gov- 
ernment's case,  does  your  Honor  care  to  have  that 
renewed  to  any  extent? 

The  Court:  You  may,  for  the  record,  renew  it 
and  the  Court  will  rule  upon  it  upon  your  stating 
that  it  is  renewed. 

Mr.  Beardslee:  I  now  renew  the  motion  made, 
if  your  Honor  please,  at  the  close  of  the  govern- 
ment's case  without  further  argument,  in  view  of 
ihv  fact 

The  Court:  The  Court  is  ready  to  rule  upon  it, 
and  the  motion  is  denied. 

Mr.  Beardslee:     Allow  me  an  exception? 

The  Court:     Allowed. 

Mr.  Pomeroy:     No  rebuttal. 

(Whereupon,  the  jury  was  temporarily  ex- 
cused and  the  Court  and  counsel  conferred  in 
chambers.) 

(The  jury  then  returned  to  the  jury  box  to 
listen  to  the  closing  arguments  of  respective 
counsel,  and  the  instructions  of  the  Court,  to 
which  neither  side  took  any  exceptions.) 

(Whereupon,  at  4:30  o'clock  p.m.  the  juiy 
retired  to  consider  their  verdict.) 
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State  of  Washington, 
Count  yof  King — ss. 

I,  Helen  K.  Wilkinson,  do  hereby  certify  that  I 
acted  as  the  official  court  reporter  in  the  above- 
entitled  court  and  as  such  was  in  attendance  upon 
the  hearing  of  the  foregoing  matter. 

I  Further  Certify  that  the  above  transcript  is 
a  true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  HELEN  K.  WILKINSON, 
Acting  Official  Court 
Reporter. 
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America,  Appellee.  Transcript  of  Record.  Upon 
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for  the  Western  District  of  Washington,  Northern 
Division. 

Filed  August  4,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.   11665 

IN   THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  Cn<CUIT 


Carlos  Romero  Ochoa, 

vs. 
United  States  of  America, 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 

JAN  9.]  1948 

PAUL  P.  O'BRIEN,  v 

James  M.  Carter,  ~^^  ^-ERK 

United  States  Attorney; 

Ernest  A.  Tolin, 
Chief  Assistant  United  States  Attorney, 

Alfred  P.  Chamie. 
Assistant  United  States  Attorney; 

600  United  States  Postoffice  and 
Courthouse  BIdg..  Los  Angeles  (12), 

Attorneys  for  the  Appellee. 


Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR-  5206. 


TOPICAL  INDEX 

PAGE 

Jurisdictional   statement  1 

Statutes   involved   2 

Statement  of  the  case 4 

Statement  of  facts 5 

Argument  8 

I. 

The  manner  in  which  the  trial  judge  examined  the  expert  wit- 
ness Dr.  Thomas  H.  Leonard,  was  proper  and  did  not  con- 
stitute prejudicial  error 8 

II. 
The  argument  of  counsel  for  the  government  to  the  jury  was 
not  prejudicial  to  the  appellant 13 

III. 
The  jury  was  correctly  informed  of  its  prerogative  to  recom- 
mend against  capital  punishment 16 

IV. 
The  indictment  which  is  based  upon  the   form  prescribed  by 
the  United  States  Supreme  Court,  is  adequate 18 

Conclusion    23 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Aubrey  v.  State,  62  Ark.  368,  35  S.  W.  792 21 

Baker  v.  United  States,  115  F.   (2d)   533 15 

Borden  v.  United  States,  15  F.   (2d)   17 21 

Bratcher  v.  United  States,  149  F.  (2d)  742 14 

Callahan  v.  United  States,  35  F.  (2d)  633 10 

Carlisle  v.  United  States,  66  F.   (2d)  666 13 

Cook  V.  Swope,  28  Fed.  Supp.  492 19 

Crumpton  v.  United  States,  138  U.  S.  361 13 

Dale  V.  United  States,  66  F.  (2d)  666 14 

DeBonis  v.  United  States,  54  F.  (2d)  3 13 

Dunlop  V.  United  States,  165  U.  S.  486 15 

Galagher  v.  United  States,  82  F.   (2d)  721 19 

Hargrove  v.  United  States,  25  F.  (2d)  258 9 

Hawthorne  v.  State,  58  Miss.  778 21 

Holloway  v.  United  States,  148  F.  (2d)  665 11 

Hopper  V.  United  States,  142  F.    (2d)    181 22 

King  V.  State,  20  S.  W.  169,  91  Tenn.  (Pickle)  617 21 

Kirk  V.  United  States,  280  Fed.  506 9 

Kirkpatrick  v.  United  States,  299  Fed.  226 10 

Lewis  V.  United  States,  11  F.  (2d)  745 9 

Lowery  v.  United  States,  161   F.   (2d)  30,  cert.  den.  67  S.  Ct. 

1737    22 

Malone  v.  United  States,  94  F.  (2d)  281 _ 15 

Mcintosh  V.  United  States,  1  F.  (2d)  427 13 

Rice  V.  United  States,  35  F.   (2d)  689 15 

Sheridan  v.  United  States,  118  F.   (2d)  828 15 

State  V.  Clifford,  17  N.  W.  304,  58  Wash.  477 21 

State  V.  Seifert,  118  Pac.  746,  65  Wash.  596 21 

United  States  v.  Agnew,  6  F.  R.  D.   566 22 


PAGE 

United  States  v.  Breen,  96  F.    (2fl)   782 8 

United  States  v.  Infusino,   131    F.    (2d)   617 19 

United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150 14,  15 

United  States  v.  Warren,  120  F.   (2d)  212 8 

White  V.  State,  236  Ala.  124,  181  So.  109 21 

Winston  v.  United  States,  172  U.  S.  303 16 

Statutes 

Act  of  June  29,  1940,  Chap.  445,  554  Stat.  668 18 

Federal  Rules  of  Criminal  Procedure,  Rule  7(c) 22 

Federal  Rules  of  Criminal  Procedure,  Rule  58 22 

Judicial  Code,  Sec.  24  (28  U.  S.  C,  Sec.  41(2)) 1 

Judicial  Code,  Sec.  128  (28  U.  S.  C,  Sec.  225) 1 

United  States  Code,  Title  8,  Sec.  144 7 

United  States  Code,  Title  18,  Sec.  88 7 

United  States  Code,  Title  18,  Sec.  253 1,  2,  4 

United  States  Code,  Title  18,  Sec.  254 1,  2,  4 

United  States  Code,  Title  18,  Sec.  452 2 

United  States  Code,  Title  18,  Sec.  453 3 

United  States  Code,  Title  18,  Sec.  454 1,  3,  4 

United  States  Code,  Title  18,  Sec.  567 3 

United  States  Code,  Title  18,  Sec.  687 18.  19 


No.  11665 

IN    THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Carlos  Romero  Ochoa, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

Appellant  was  indicted  under  Sections  253,  254  and  454 
of  Title  18  of  the  United  States  Codes.  The  District 
Court  had  jurisdiction  of  the  cause  under  Section  24  of  the 
Judicial  Code  (28  U.  S.  C  41(2)).  The  offenses  charged 
were  committed  in  Riverside  County,  State  of  California 
[R.  T.  2-15].^  Judgment  was  entered  on  May  19,  1947 
[R.  T.  13].  A  pauper  affidavit  and  order  was  filed  May 
20,  1947  [R.  T.  20].  Notice  of  appeal  was  filed  May  22, 
1947  [R.  T.  22].  This  Court  has  jurisdiction  under  Sec- 
tion 128  of  the  Judicial  Code  (28  U.  S.  C.  225). 


^The'  references  preceded  by  the  symbol  "R.  T."  are  to  the  type- 
written transcript  of  record  on  appeal ;  tbose  preceded  by  tbe  symbol 
"A.  B."  are  to  Appellant's  Brief  on  Appeal:  tbose  preceded  by  the 
sj-mbol  "R."  are  to  the  typewritteji  Reporter's  Transcript  of  Pro- 


ceedings. 
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Statutes  Involved. 

A.  Section  253  of  Title  18,  United  States  Code,  pro- 
vides : 

"Killing  federal  officer;  penalty 

Whoever  shall  kill,  as  defined  in  sections  452  and 
453  of  this  title,  .  .  .  any  immigrant  inspector 
or  any  immigration  patrol  inspector  .  .  .  while 
engaged  in  the  performance  of  his  official  duties,  or 
on  account  of  the  performance  of  his  official  duties, 
shall  be  punished  as  provided  under  section  454  of 
"     this  title." 

B.  Section  254,  of  Title  18,  United  States  Code,  pro- 
vides : 

"Resisting,    interfering    with    or    assaulting    federal 
officer;  penalty 

Whoever  shall  forcibly  resist,  oppose,  impede,  inti- 
midate, or  interfere  with  any  person  designated  in 
section  253  of  this  title  while  engaged  in  the  perform- 
ance of  his  official  duties,  or  shall  assault  him  on  ac- 
count of  the  performance  of  his  official  duties,  shall 
be  fined  not  more  than  $5,000,  or  imprisoned  not 
more  than  three  years,  or  both;  and  whoever,  in  the 
commission  of  any  of  the  acts  described  in  this  sec- 
tion, shall  use  a  deadly  or  dangerous  weapon  shall 
be  fined  not  more  than  $10,000,  or  imprisoned  not 
more  than  ten  years,  or  both." 

C.  Section  452,  Title  18,  U.  S.  C,  provides  as  fol- 
lows: 

"Murder;  first  degree;  second  degree.  Murder  is 
the  unlawful  killing  of  a  human  being  with  malice 
aforethought.  Every  murder  perpetrated  by  poison, 
lying  in  wait,  or  any  other  kind  of  willful,  deliberate, 


malicious,  and  premeditated  killing;  or  committed  in 
the  perpetration  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary,  or  robbery;  or  perpetrated 
from  a  premeditated  design  unlawfully  and  malici- 
ously to  effect  the  death  of  any  human  being  other 
than  him  who  is  killed,  is  murder  in  the  first  degree. 
Any  other  murder  is  murder  in  the  second  degree." 

D.  Section  453,  Title  18,  U.   S.  C,  provides  as  fol- 
lows: 

''Manslaughter;  voluntary;  involuntary.  Man- 
slaughter is  the  unlawful  killing  of  a  human  being 
without  malice.     It  is  of  two  kinds: 

Voluntary — Upon  a  sudden  quarrel  or  heat  of  pas- 
sion. 

Involuntary — In  the  commission  of  an  unlawful 
act  not  amounting  to  a  felony,  or  in  the  commission 
of  a  lawful  act  which  might  produce  death,  in  an  un- 
lawful manner,  or  without  due  caution  and  circum- 
spection." 

E.  Section  454  of  Title  18,  United  States  Code,  pro- 
vides : 

"Punishment;  murder;  manslaughter.  Every  per- 
son guilty  of  murder  in  the  first  degree  shall  suffer 
death.  Every  person  guilty  of  murder  in  the  second 
degree  shall  be  imprisoned  not  less  than  ten  years  and 
may  be  imprisoned  for  life.  Every  person  guilty  of 
voluntary  manslaughter  shall  be  imprisoned  not  more 
than  ten  years.  Every  person  giiilty  of  involuntary 
manslaughter  shall  be  imprisoned  not  more  than  three 
years,  or  fined  not  exceeding  $1,000,  or  both." 

F.  Section  567.  Title  18.  U.  S.  C,  provides  as  follows: 

''Verdicts;  qualified  verdicts.  In  all  cases  where 
the  accused  is  found  guilty  of  the  crime  of  murder 


in  the  first  degree,  or  rape,  the  jury  may  quaHfy 
their  verdict  by  adding  thereto  'without  capital  pun- 
ishment' ;  and  whenever  the  jury  shall  return  a  verdict 
qualified  as  aforesaid,  the  person  convicted  shall  be 
sentenced  to  imprisonment  for  life." 
/ 

Statement  of  the  Case. 

An  indictment  in  two  counts  was  returned  by  the  Grand 
Jury,  in  the  February,  1947,  Term  and  filed  on  April  9, 
1947  in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  charging  appel- 
lant with  violation  of  Sections  253,  254  and  454  of  Title 
18  of  the  United  States  Code  [R.  T.  2]. 

Count  One  charged  that  appellant  with  premeditation 
and  by  means  of  shooting,  murdered  an  Immigration 
Patrol  Inspector,  engaged  in  the  performance  of  his  official 
duties  [R.  T.  2].  Count  Two  charged  that  appellant  as- 
saulted with  a  deadly  weapon,  namely,  a  .32  caliber  auto- 
matic pistol,  an  Immigration  Patrol  Inspector,  engaged 
in  the  performance  of  his  official  duties  [R.  T.  3]. 

Appellant  pleaded  not  guilty  to  each  count  of  the  indict- 
ment [R.  T.  5]  and  the  case  was  tried  before  the  Court 
and  a  jury  on  April  30,  1947,  and  May  1,  2,  6,  7  and  8, 
1947  [R.  T.  15]. 

The  jury  found  the  appellant  guilty  of  first  degree  mur- 
der on  Count  One,  and  guilty  of  assault  of  a  Federal 
officer  with  a  deadly  weapon  on  Count  Two. 

Thereafter,  following  appellant's  motion  in  arrest  of 
judgment  [R.  T.  13]  the  District  Court  sentenced  appel- 
lant to  suffer  the  death  penalty  on  Count  One,  and  sen- 
tenced appellant  to  10  years  imprisonment  on  Count  Two 
[R.  T.  13,  18]. 
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Statement  of  Facts. 

On  the  evening  of  March  11,  1947  John  Louis  Fou- 
quette  and  Anthony  Leo  Oneto  were  Immigration  Patrol 
Inspectors  of  the  Immigration  and  Naturalization  Service, 
U.  S.  Department  of  Justice,  stationed  at  Indio,  CaHfornia 
[R.  122,  135].  They  were  assigned  to  duty  on  Highway 
99,  south  of  Indio  [R.  123-7]  to  apprehend  ahens  unlaw- 
fully in  the  United  States,  and  i)ersons  smuggling  aliens 
into  the  United  States  [R.  123].  They  went  out  on  duty 
together  at  approximately  4  P.  M.,  in  a  Government 
patrol  car  [R.  135].     Both  wore  uniforms   [R.  136]. 

At  approximately  7:15  P.  M.  they  set  up  a  check  station 
at  a  point  known  as  Travertine  Rock  on  Highway  99,  ap- 
proximately 24  miles  south  of  Indio  [R.  136].  A  check 
station  is  a  watch  point  where  the  officers  set  up  a  stop 
sign  and  red  light  to  stop  oncoming  traffic  and  check  it  [R. 
136]. 

The  evening  was  quite  dark  [R.  137].  At  about  8:15 
P.  M.  a  Chevrolet  coupe  driven  by  appellant  was  stopped 
by  the  inspectors  at  the  check  station  [R.  138].  They 
found  four  alien  Mexicans  [See  R.  179,  186]  in  the 
Chevrolet  and  placed  them  in  the  rear  seat  of  the  Govern- 
ment car  [R.  138]. 

The  officers  instructed  appellant  to  drive  his  car  ahead 
of  the  government  car  [R.  375].  With  appellant's  car  im- 
mediately preceding  the  government's  automobile  [R.  139] 
they  drove  up  the  highway  toward  Indio  [R.  139].  After 
a  stop  at  Oasis  station  [R.  140],  they  proceeded  towards 
Indio  in  the  same  manner  as  before  [R.  140].  Approxi- 
mately four  miles  south  of  Indio  [R.  141]  the  officers 
noticed  that  appellant's  car  appeared  to  be  driving  with 
difficulties  [R.  141]  which  lasted  for  approximately  two 


miles  [R.  141].  The  appellant  had  decided  to  stop  and 
get  away.  He  knew  the  ignition  switch  on  his  car  was 
bad,  so  he  had  turned  the  switch  on  and  off  several  times 
trying  to  find  the  place  where  there  was  a  bad  contact. 
He  could  not  find  it  so  he  decided  to  stop  anyway  [R. 
375].  On  the  seat  beside  him  [R.  34]  appellant  had  a 
.32  caliber  gun,  which  he  had  purchased  three  weeks  be- 
fore in  El  Centro  [R.  374].  He  put  the  gun  in  his  left 
pants  pocket.  Appellant  pulled  the  Chevrolet  over  onto  the 
shoulder  of  the  highway  [R.  142],  turned  the  switch  off 
[R.  376]  and  stopped  abruptly  [R.  141].  Inspector 
Fouquette  was  driving  the  government  car  and  pulled  onto 
the  shoulder  of  the  road  directly  behind  and  within  a  foot 
or  two  of  appellant's  car  [R.  141].  Inspector  Oneto  was 
in  the  front  seat  to  the  right  of  Inspector  Fouquette  [R. 
177].  The  appellant  immediately  got  out  of  his  car  on 
the  driver's  side  and  commenced  walking  back  to  the  gov- 
ernment car  on  the  driver's  side  [R.  142].  When  he 
reached  a  point  even  with  the  front  fender  of  the  govern- 
ment car,  appellant  stated  that  ''his  gasoline  seemed  to  be 
plugged."  Inspector  Fouquette  told  him  to  get  back  to  the 
car  and  that  they  would  push  it  into  Indio  with  the  gov- 
ernment car.  Appellant  repeated  "on  to  Indio"  and  con- 
tinued towards  the  government's  car  on  the  left  side,  to 
the  front  seat  of  the  government's  car.  Appellant  pointed 
the  .32  caliber  automatic  pistol  into  the  government's 
automobile  and  stated,  "You  fellows  put  your  hands  up" 
and  then  immediately  commenced  firing  into  the  car  [R. 
143,  171]. 

Inspector  Fouquette  received  a  through  and  through 
flesh  wound  in  his  right  shoulder  [R.  149].  Inspector 
Oneto  was  shot  between  the  eyes  [R.  194,  205]  ;  suf- 
fered one  bullet  wound  over  the  left  cheek,  had  two  holes 
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in  the  frontal  scalp,  and  a  crease  mark  across  the  left 
shoulder  [R.  96].  The  bullet  that  entered  between  In- 
spector Oneto's  eyes  proceeded  directly  through  the  base 
of  his  brain  and  lodged  in  the  back  of  his  neck.  Another 
bullet  was  also  recovered  from  his  brain  [R.  96]. 

Inspector  Fouquette  opened  the  door  of  the  car  [R. 
144]  and  glimpsed  the  appellant  running  around  the  back 
of  the  government  car  and  getting  away  amongst  the 
trees  [R.  144,  376].  Appellant  walked  several  miles  to 
his  sister's  house  [R.  376]. 

Inspector  Fouquette  returned  to  the  government  car 
and  found  Inspector  Oneto  with  his  feet  up,  on  the  other 
side  of  the  front  seat  [R.  145].  He  felt  of  Inspector 
Oneto's  pulse  and  Inspector  Oneto  was  dead  at  that  time 
[R.  145].  The  cause  of  Inspector  Oneto's  death  was  de- 
termined to  be  maceration  of  the  brain  due  to  bullet 
wounds  [R.  96-97]. 

The  reason  appellant  shot  the  officers  was  because  he 
wanted  to  get  away  [R.  376].  On  May  18,  1944,  the  ap- 
pellant was  convicted  on  two  counts  in  the  Federal  Dis- 
trict Court  for  the  Southern  District  of  California,  South- 
ern Division,  for  violation  of  U.  S.  C.  Title  8,  Sec.  144; 
and  U.  S.  C.  Title  18,  Sec.  88.  The  imposition  of  sentence 
on  each  count  was  suspended  for  three  years,  on  the  proba- 
tion condition,  amongst  others,  that  appellant  would  not 
violate  any  laws  of  the  United  States,  State,  County  or 
City  in  which  he  resides   [R.  386]. 

The  facts  of  the  case  were  undisputed.  It  was  ad- 
mitted by  defense  counsel,  in  his  opening  statement  tc 
the  jury,  that  appellant  had  killed  Inspector  Oneto.  Ap- 
pellant's primary  defense  was  that  he  was  insane  (See 
A.  B,  3). 


ARGUMENT. 

I. 
The  Manner  in  Which  the  Trial  Judge  Examined  the 
Expert  Witness   Dr.   Thomas  H.   Leonard,   Was 
Proper  and  Did  Not  Constitute  Prejudicial  Error. 

Questions  by  the  trial  court  are  given  an  interpretation 
and  meaning  by  appellant  (A.  B.  7  ff.)  which  they  did 
not  have  at  the  time  they  actually  occurred.  Such  ques- 
tions must  be  examined  in  the  hght  of  the  circumstances 
at  the  time  they  were  made. 

'in  United  States  v.  Warren,  120  F.  (2d)   (C.  C.  A.  2, 
1941),  the  Court  said  (p.  212): 

"Indeed  the  disposition  of  the  courts  to  reverse 
judgments  because  of  minor  excesses  in  the  exercise 
of  the  Judges  authority  at  the  trial  has  much  abated ; 
separate  passages  cut  from  their  context  and  from 
the  trial  as  a  whole,  often  have  an  apparent  import- 
ance which  in  fact  they  do  not  deserve." 

We  discuss  below  appellant's  assertion  that  the  manner 
in  which  the  trial  judge  examined  the  witness,  Dr.  Leon- 
ard, constituted  prejudicial  error  (A.  B.  3),  but  it  should 
be  noted  at  the  outset  that  his  complaint  is  essentially 
based  on  the  fact  that  the  trial  judge  participated  in  bring- 
ing out  the  full  facts  on  the  question  of  insanity  for  the 
consideration  of  the  jury.  Appellant  has  plainly  aligned 
himself  with  those  litigants  who  "become  over  critical  of  a 
trial  judge  after  conviction  and  on  appeal  seek  to  try 
him  instead  of  the  merits  or  demerits  of  their  cause." 
{United  States  v.  Breen,  96  F.  (2d)  782,  784  (C.  C.  A. 
2,  1938).) 

The  witness,  Dr.  Thomas  H.  Leonard,  was  called  by 
the  trial  court  as  its  expert  witness,  as  a  part  of  the  ap- 
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pellant's  case.  Appellant's  counsel,  upon  his  request,  was 
permitted  by  the  trial  court  to  ask  the  witness  leading 
questions  [R.  296,  i.  1.] 

•The  trial  judge,  under  the  federal  system,  is  not  only 
permitted,  but  it  is  his  duty  to  participate  directly  in 
the  trial  and  to  facilitate  its  orderly  progress.  {Hargrove 
V.  United  States,  25  F.  (2d)  258,  at  259  (C.  C.  A.  8, 
1928).)  It  is  his  duty  to  shorten  unimportant  prelimi- 
naries. The  purpose  of  the  trial  is  to  arrive  at  the  truth. 
(See  Lewis  v.  United  States,  11  F.  (2d)  745,  747  (C. 
C.  A.  6,  1926).)  In  performing  his  duties,  it  may  become 
necessary  to  shorten  the  examination  of  witnesses  by 
counsel,  and  there  is  no  reason  why  the  trial  judge  should 
not  ask  a  witness  questions  when  it  becomes  essential  to 
the  development  of  the  case. 

In   this   regard,    the   court    in   Kirk   v.    United   States, 
280  Fed.  506  (C.  C  A.  8,  1922),  at  page  507,  said: 

"The  next  specification  is  that  the  trial  judge 
took  over  the  examination  of  witnesses  for  the  gov- 
ernment and  by  interference  prevented  the  cross- 
examination  of  witnesses.  The  record  discloses  that 
he  interrogated  the  witnesses  to  an  unusual  extent. 
But  his  authority  in  this  respect  when  exercised  in 
a  non-prejudicial  manner,  and  subject  to  the  same 
exceptions  as  if  conducted  by  counsel  cannot  be  ques- 
tioned. 3S  Cyc.  1316;  26  R.  C.  L.  1925,  1926.  We 
have  been  unable  to  discover  any  resulting  prejudice 
to  the  defendants  from  the  inquiries  made  in  this  case. 
Cases  are  relied  upon  wherein  the  fair  limitations  of 
inquiry  were  exceeded,  but  we  find  them  either  in- 
applicable or  not  authoritative  in  the  federal  courts." 
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Questions  by  the  trial  court  which  are  intended  to  clarify 
the  testimony  of  the  witnesses  were  proper.  Thus,  in 
Kirkpatrick  v.  United  States,  299  Fed.  226  (C.  C.  A.  9, 
1924),  the  Court,  at  page  226,  said: 

"Counsel  for  Kirkpatrick  say  that  the  trial  was 
unfair  because  of  the  attitude  of  'the  Court,'  and 
particularize  by  citing  several  instances  where  a  wit- 
ness, having  answered  a  question  put  by  counsel, 
was  asked  by  the  judge  whether  he  meant  a  definite 
matter  as  stated  by  the  judge.  For  example,  a  wit- 
ness in  describing  his  movements  said  that  he  and 
defendant,  Kirkpatrick,  unloaded  five  cases  of 
whiskey;  the  Court  interposed  by  asking,  'You  mean 
sacks?'  No  objection  was  made  on  the  trial  by 
defendant's  counsel,  no  exception  was  recorded  and 
apparently  during  the  trial  no  attention  was  paid  to 
the  matter.  Plainly  such  interrogatories  by  the  Court 
were  intended  not  to  alter  but  merely  to  clarify  the 
testimony.  There  is  nothing  from  which  it  is  to  be 
inferred  that  the  Court,  by  asking  the  question,  dis- 
played unfairness  or  prejudice." 

It  is  proper  for  the  trial  court  to  confine  the  inquiry 
to  relevant  matters.  See  Callahan  v.  U.  S.,  35  F.  (2d) 
633,  634  (C  C.  A.  10,  1929).) 

In  reviewing  the  actions  of  the  trial  judge  we  refer  to  his 
instructions  to  the  jury,  which  specifically  charge: 

"During  the  course  of  the  trial  I  have  asked  ques- 
tions of  certain  witnesses.  My  object  was  to  bring 
out  in  greater  detail  facts  not  then  fully  covered  in 
the  testimony.  You  are  not  to  assume  that  I  hold  any 
opinion  as  to  the  matters  to  which  the  questions  re- 
lated. Remember  at  all  times  that  you,  as  jurors,  are 
at  liberty  to  disregard  all  comments  of  the  court  in  ar- 
riving at  your  own  findings  as  to  facts."  [R.  458,  1. 
17].     (Italics  ours  for  purpose  of  emphasis.) 
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As  a  psychiatrist,  the  witness,  in  attempting  to  recon- 
cile the  therapeutic  standards  of  his  own  art  with  the 
moral  judgments  of  the  criminal  law,  became  confused. 
(See  Holloway  v.  United  States,  148  F.  (2d)  665,  at 
666  (C.  C.  A.,  D.  C.  1945).) 

The  witness  [R.  330,  1.  20]  stated: 

"I  know  your  honor,  that  your  legal  minds  dwell  a 
great  deal  u])on  the  difference  between  right  and 
wrong;  but  from  a  strictly  psychiatric  point  of  view, 
that  is  the  reactions  of  the  mind,  when  the  individual 
is  about  to  commit  that  crime,  that  capital  crime,  he 
is  not  reasoning  at  all." 

Upon  examination  by  appellant's  counsel  the  witness 
stated  that  appellant  "has  a  deficiency  mentality''  [R. 
312]  ;  that  he  has  an  intelligence  quotient  of  about  10^/2 
years  [R.  313]  ;  that  he  "needs  supervision  on  account 
of  his  dual  personal  makeup"  [R.  14]  ;  that  "when  pro- 
voked he  exercises  little  or  no  reason  and  may  become 
dangerous  to  others  and  himself;  knows  right  from 
wrong"  [R.  314]  ;  that  he  has  a  split  personality  [R. 
314]  ;  that  he  had  difficulty  determining  whether  appellant 
would  know  right  from  wrong  when  provoked,  or  he  is 
in  a  temper  tantrum  [R.  314-315]  ;  that  his  dominant 
reactions  were  those  of  a  mental  defect  [R.  316]  ;  that 
on  March  11th  when  appellant  used  the  gun  he  was  exer- 
cising one  of  his  temper  tantrums  [R.  316]. 

Upon  cross-examination  by  counsel  for  the  government, 
the  witness  stated  that  appellant  knew  right  from  wrong 
on  March  11,  1^)47  fR.  320]:  that  a  person  with  a  split 
personality  of  appellant's  type,  "at  the  time  he  is  provoked 
is  insane."  By  insane  he  meant  "he  becomes  unable  to 
adjust  himself  agreeably  to  his  environment  and  may  be- 
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come  dangerous"  [R.  320]  ;  that  an  individual  in  a  wild 
rage,  extremely  angered  state  of  mind,  "at  that  particu- 
lar time  he  is  not  responsible  for  his  act,  that  he  is  in- 
sane" [R.  323]  ;  that  it  is  difficult  to  answer  "whether  an 
otherwise  normal  person  under  extreme  stress,  when  he  is 
in  a  rage,  is  sane  or  insane"  because  this  is  answering 
a  question  he  did  "not  think  has  been  answered  by  any 
of  his  co-workers  satisfactorily.  When  a  person  is  pro- 
voked is  the  time  they  usually  commit  crime"  [R.  324]. 
That  during  a  tantrum  appellant  would  be  in  a  state  of 
mind  to  plan  and  devise  a  scheme.  "His  plan  might  be 
illegal  and  conflict  with  the  general  trend  and  opinions 
of  the  people  in  the  community  in  which  he  lived,  but 
they  were  plans  for  him  and  he  would  probably  proceed 
on  plans  of  his  own  at  such  time."  He  would  not  "be 
able  to  proceed  with  a  rational  plan  to  accomplish  an 
otherwise  normal  person  would  employ  if  he  had  that  ob- 
ject in  mind."  At  such  time  "he  is  conscious  of  what  he 
is  doing  but  lacks  that  reasoning  the  normal  individual 
usually  exercises  ...  he  will  throw  everything  to 
the  winds  and  go  through  with  his  one  idea,  without  rea- 
son. It  is  reason  that  differentiates  this  man  from  the 
normal  individual"  [R.  325]  ;  that  "any  person  who  com- 
mits crime,  momentarily  or  at  the  moment  is  not  exer- 
cising reasoning"  [R.  327]. 

This  witness  was  called  by  the  trial  court  as  an  expert 
witness.  The  questions  the  Court  asked  were  proper  and 
necessary.  A  careful  examination  of  the  questions  asked 
by  the  trial  court  [R.  327  ft*]  will  convincingly  establish 
that  they  were  intended  only  to  bring  out  the  full  facts  as 
to  this  expert  witness'  meaning  of  insanity  for  the  con- 
sideration of  the  jury  without  prejudice  to  the  defendant, 
except   in   so   far  "as    a    full   presentation   of    the   facts 
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mig-ht  have  that  incidental  effect.  This  is  fully  borne 
out  by  instructions  of  the  trial  court  to  the  jury  on  the 
question  of  insanity  [R.  456-457-^58]. 

We  submit  that  examination  of  the  record  in  each  in- 
stance will  disclose  that  no  reversible  error  was  com- 
mitted.^ 

II. 

The  Argument  of  Counsel  for  the  Government  to  the 
Jury  Was  Not  Prejudicial  to  the  Appellant. 

Appellant  in  his  opening  brief  (A.  B.  36)  raises,  for 
the  first  time  the  objection  that  the  argument  of  counsel 
for  the  government  to  the  jury  was  improper  and  prejudi- 
cial to  appellant. 

No  objection  was  made  during  or  immediately  following 
the  argument  of  the  prosecutor  referred  to,  nor  was  the 
Court  requested  to  interrupt  it,  or  caution  the  jury  against 
its  force;  and  no  exceptions  were  taken. 

It  was  the  duty  of  appellant  at  once  to  call  the  atten- 
tion of  the  Court  to  the  objectionable  remarks,  and  re- 
quest its  interposition  and,  in  case  of  refusal,  to  note 
an  exception.  (See  Criunpton  v.  United  States,  138  U. 
S.  361  (1891) ;  Carlisle  v.  United  States,  66  F.  (2d)  666 
(C.  C.  A.  5,  1933) ;  DeBonis  v.  United  States,  54  F.  (2d) 
3,  (C.  C.  A.  6,  1931);  Mcintosh  v.  United  States,  1  F. 
(2d)  427  (C.  C.  A.  7,  1924).) 

Only  in  the  most  exceptional  cases  can  an  appellant 
remain  silent  and  interpose  no  objection  and  after  ver- 


^No  useful  purpose  would  be  served  in  reproducing  in  detail  in 
this  brief  those  portions  of  the  record  involved.  We  believe  that 
the  Court  will  obtain  a  better  perspective  of  wliat  transpired  by 
direct  reference  to  the  transcript. 
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diet  has  been  returned  object  that  the  prosecution  made 
improper  remarks  to  the  jury.  (See  Bratcher  v.  United 
States,  149  F.  (2d)  742  (C.  C.  A.  A,  1945) ;  United  States 
V.  Socony-Vacuum  Oil  Co,,  310  U.  S.  150,  339  (1940).) 

In  Dale  v.  United  States,  66  F.  (2d)  666  (C.  C.  A.  5, 
1933),  the  Court,  at  page  667,  stated: 

"Omission  to  complain  in  time  persuasively  sug- 
gests that  even  counsel,  deeply  interested  in  the  case, 
were  not  then  so  impressed  with  the  significance  of 
the  misstatements  as  to  call  the  Court's  attention 
thereto.  Generally  it  may  be  safely  said  that,  if  such 
misstatements  did  not  at  the  time  sufficiently  impress 
counsel  as  being  harmful,  it  is  not  likely  that  they 
materially  affected  the  jury." 

However,  considering  the  question  raised  here  by  ap- 
pellant, it  is  well  settled  that  the  remarks  of  a  prosecutor 
do  not  constitute  a  basis  for  reversal  unless  they  result 
in  prejudice  to  the  accused.  (See  Bratcher  v.  United 
States,  supra,  at  page  746.) 

The  present  case  is  clear  and  strong.  The  evidence 
relating  to  the  killing  of  the  Immigration  Officer  is  over- 
whelming and  uncontradicted,  and  unquestionably  estab- 
lished that  appellant  shot  and  killed  him.  Appellant  con- 
cedes that  the  "facts  of  the  case  were  undisputed  and 
that  the  defense  counsel,  in  his  opening  statement  to  the 
jury,  admitted  that  the  Immigration  Officer  was  killed 
and  that  appellant  had  killed  him"  (A.  B.  3). 

The  statements  to  which  appellant  now  objects  do  not 
constitute  prejudicial  error.  It  is  difficult  to  imagine  that 
the  minds  of  the  jurors  in  a  case  such  as  the  present  one, 
would  be  influenced  by  such  statements  during  the  closing 
argument  to  the  extent  that  they  would  not  appraise  the 
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evidence  objectively  and  dispassionately.  (See  United 
States  V.  Socony,  supra,  at  page  239.) 

Appellant  objects  that  several  of  the  prosecutor's  re- 
marks were  outside  the  evidence.  As  stated  in  Dunlop  v. 
United  States,  165  U.  S.  486,  498,  "if  every  remark  made 
by  counsel  outside  the  testimony  were  grounds  for  a  re- 
versal, comparatively  few  verdicts  would  stand," 

A  reading-  of  the  record  will  convince  that  the  state- 
ments of  the  counsel  for  the  government  were  minor  aber- 
rations, if  at  all,  in  a  long  trial  and  not  cumulative  evi- 
dence of  a  proceeding  dominated  by  passion  and  prejudice. 

Counsel  for  the  Government  had  a  right  to  make  any 
argument  based  upon  evidence  proven  in  the  case,  or 
which  may  be  reasonably  inferred  therefrom,  and  to  make 
reply  to  that  made  by  opposing  counsel,  and,  in  doing  so, 
statements  may  be  made  which  otherwise  would  be  im- 
proper. 

See: 

Malone  v.  U.  S.,  94  F.  (2d)  281,  288  (C.  C.  A.  7, 

1938) ; 
Rice  V.  U.  S.,  35  F.  (2d)  689  (C.  C.  A.  2,  1929) ; 
Baker  v.  U.  S.,   115  F.  (2d)  533,  544  (C.  C.  A.  8, 

1940) ; 
Sheridan  v.  U.  S.,   118  F.  (2d)  828,  856  (C.  C. 

A.  9,  1941). 

To  set  forth  a  further  analysis  of  the  alleged  improper 
statements  by  counsel  for  the  government  during  the  argu- 
ment to  the  jury  would  unduly  prolong  this  brief.  We 
submit  there  is  nothing  in  the  argument  which  would  con- 
stitute reversible  error.  Though  vigorous  and  forcible 
it  is  as  fair  to  the  appellant  as  might  be  reasonably  ex- 
pected under  the  circumstances.  A  reversal  would  not 
promote  the  ends  of  justice. 
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III. 

The  Jury  Was  Correctly  Informed  of  Its  Prerogative 

to  Recommend  Against  Capital  Punishment. 

The  Supreme  Court,  in  Winston  v.  United  States,  172 
U.  S.  303  (1899)  (cited  in  A.  B.  44),  states  the  rule  with 
regard  to  qualified  verdicts  of  guilty  in  cases  of  murder, 
at  page  313: 

"The  right  to  qualify  a  verdict  of  guilty,  by  add- 
ing the  words  'without  capital  punishment,'  is  thus 
conferred  upon  the  jury  in  all  cases  of  murder.  The 
Act  does  not  itself  prescribe,  nor  authorise  the  Court 
to  prescribe,  any  rule  defining  or  circumscribing  the 
exercise  of  this  right;  but  commits  the  whole  matter 
of  its  exercise  to  the  judgment  and  consciences  of  the 
jury.  The  authority  of  the  jury  to  decide  that  the  ac- 
cused shall  not  be  punished  capitally  is  not  limited  to 
cases  in  which  the  Court,  or  the  jury,  is  of  the  opin- 
ion that  there  are  palliating  or  mitigating  circum- 
stances. But  it  extends  to  every  case  in  zvhich,  upon 
a  reviezv  of  the  whole  evidence  the  jury  is  of  the 
opinion  that  it  would  not  be  just  or  wise  to  impose 
capital  punishment."  (Italics  ours  for  the  purposes  of 
emphasis. ) 

There  is  nothing  in  this  opinion  affirmatively  requiring 
a  charge  by  the  trial  court  to  the  jury  informing  it  that 
the  right  not  to  impose  capital  punishment  is  not  limited 
to  cases  where  there  are  palliating  or  mitigating  circum- 
stances. Rather,  it  points  out  that  the  Court  cannot  make 
any  rule  defining  or  circumscribing  the  exercise  of  the 
right  of  the  jury  to  qualify  a  verdict.  We  should  like  to 
point  out.  also  (with  reference  to  A.  B.  45)  that  the 
above  Court's  opinion  specified  that  the  authority  of  the 
jury  to  decide  that  accused  shall  not  be  punished  capi- 
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tally,  extends  to  every  case  in  which,  upon  a  review  of  the 
whole  evidence,  the  jury  is  of  the  opinion  it  would  not  be 
just  or  wise  to  inijiose  capital  i)unishment. 

The  actions  of  the  trial  court  and  the  instruction  it 
gave  to  the  jury  regarding  their  right  to  qualify  a  verdict 
of  guilty,  specifically  left  to  the  jury  the  entire  discretion- 
ary power  vested  in  it  by  Congress.  The  Court  charged 
the  jury  as  follows  [R.  460] : 

"Ordinarily,  in  a  criminal  case,  I  would  not  say 
anything  to  the  jury  with  respect  to  the  punishment, 
if  any,  to  follow  in  event  of  conviction  of  the  ac- 
cused. 

''.  .  .  Section  567  of  Title  18  of  the  United 
States  Code  provides  that: 

'In  all  cases  where  the  accused  is  found  guilty  of 
the  crime  of  murder  in  the  first  degree  .  .  .  the 
jury  may  qualify  their  verdict  by  adding  thereto 
(the  words)  "without  capital  punishment";  and  when- 
ever the  jury  shall  return  a  verdict  qualified  as 
aforesaid,  the  person  convicted  shall  be  sentenced  to 
imprisonment  for  life.' 

"Accordingly,  if  you  find  defendant.  Carlos  Ro- 
mero OcHOA,  guilty  of  murder  in  the  first  degree, 
as  charged  in  the  First  Count  of  the  Indictment,  the 
law  gives  you  the  unrestricted  right  to  decide  zvhcthcr 
or  not  he  should  suffer  the  death  penalty.  There  are 
no  rules  to  guide  you  in  this  decision,  and  you  should 
not  interpret  any  instruction  or  any  comment  or 
other  occurrence  during  the  trial,  or  during  the  se- 
lection of  the  jury,  as  indicating  how  you  should 
reach  a  particular  decision,  regarding  the  death  pen- 
alty, since  those  are  matters  ivhich  arc  left  entirely 
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to  the  discretion  of  the  jury."    (Italics  ours  for  pur- 
pose of  emphasis.) 

See  also  R.  461  and  465. 

We  respectfully  submit,  that  this  charge  makes  no 
reference  or  limitation  indicating  that  mitigating  or  pal- 
liating circumstances  must  be  present  for  a  qualified  ver- 
dict. It  leaves  the  entire  matter  wholly  to  the  judgment, 
conscience  and  discretion  of  the  jury,  alone,  as  required 
under  the  law. 

IV. 
The  Indictment  Which  Is  Based  Upon  the  Form  Pre- 
scribed by  the  United  States  Supreme  Court,  Is 
Adequate. 

The  Rules  of  Criminal  Procedure  for  the  District 
Courts  of  the  United  States  covering  proceedings  in  crimi- 
nal cases  prior  to  and  including  the  verdict,  finding  of 
guilty  or  not  guilty  by  the  Court,  or  plea  of  guilty,  were 
prescribed  by  the  Supreme  Court,  pursuant  to  the  Act  of 
June  29,  1940,  c.  445,  554  Stat.  668. 

As  provided  in  that  Act,  these  rules  were  reported  to 
Congress  at  the  beginning  of  the  regular  session  of  Con- 
gress commencing  on  the  third  day  of  January,  1945,  by 
the  Attorney  General  of  the  Department  of  Justice.  They 
became  effective  March  21,  1946.  (Title  18,  U.  S.  C, 
following  Sec.  687.) 

The  Supreme  Court  in  the  Appendix  of  Forms  to  the 
Federal  Rules  of  Criminal  Procedure  (18  U.  S.  C,  fol- 
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lowing  687)  prescribed  the  form  of  indictment  for  murder 
in  the  first  degree  of  a  federal  officer."^ 

Title  18,  U.  vS.  C,  Sec.  687,  in  respect  to  said  rules, 
provides,  that  upon  the  close  of  such  session  of  Congress 
and  thereafter,  "All  laws  in  conflict  therewith  shall  be  of 
no  further  force  or  effect." 

The  rules  of  practice  and  procedure  in  criminal  cases 
adopted  by  the  Supreme  Court  have  had  the  force  of  fed- 
eral statutes. 

See: 

Galagher  v.   U.  S.,  82   F.    (2d)    721    (C.   C.  A., 
1936) ; 

Cook  V.  Szmpe,  28  F.  Supp.  492   (D.  C.  Wash., 
1939) ; 

United  States  v.  Infusino,  131  F.  (2d)  617  (C.  C. 
A.,  1942). 


^Thus  "Form  1.    Indictment  for  Murder  in  the  First  Degree  of 
Federal  Officer,"  provides: 

In  the  Distrct  Court  of  the  United  States  for  the 

District  of Division 

United  States  of  America  )   No. 

V.  )   (18  U.  S.  C.  A.  §§253,  452) 

John  Doe  ) 

The  grand  jury  charges : 

On  or  about  the day  of ,  19 , 

in  the District  of , 

John  Doe  with  premeditation  and  by  means  of  shooting  mur- 
dered John  Roe.  who  was  then  an  officer  of  the  Federal  Bu- 
reau of  Investigation  of  the  Department  of  Justice  engaged  in 
the  performance  of  his  official  duties. 

A  True  Bill. 


Foreman. 
United  States  Attorney 
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The  murder  count  of  the  present  indictment  relating  to 
the  appellant  [R.  T,  2]  in  this  case,  specifically  follows 
the  language  of  the  Supreme  Court  in  "Form  1.  Indict- 
ment for  Murder  in  the  First  Degree  of  Federal  Officer." 
We  append  the  indictment,  Count  One,  in  the  footnote.^ 

The  Title  of  the  Supreme  Court's  form  and  the  present 
indictment  specifically  state  that  the  indictment  is  for 
murder  in  the  first  degree  of  a  federal  officer.  They  spe- 
cifically provide  that  appellant  (a)  with  premeditation 
and  (h)  by  means  of  shooting  (c)  murdered  a  (d)  federal 
officer  (e)  engaged  in  his  official  duties.  This  form  in- 
cludes a  statement  of  all  of  the  necessary  allegations  of 
the  ofifense. 

A  premeditated  killing  is  murder  in  the  first  degree, 
and  it  is  wilful,  deliberate  and  expressly  malicious.     In 


■*  In  the  District  Court  of  the  United  States 

In  and  for  the  Southern  District  of  CaHfornia 
Central  Division 

February,  1947,  Term 

United  States  of  America,  Plaintiff,  v.  Carlos  Romero  Ochoa, 
et  al,  Defendants.     No.  19269. 

Indictment 

(U.   S.   C,  Title   18,   Sees.   253,  254,  454,   and   551— murder  and 
assault  of  federal  officers,  accessory  after  the  fact) 

The  grand  jury  charges: 

Count  One 
(U.  S.  C,  Title  18,  Sections  253,  454,  551) 

On  or  about  March  11,  1947.  in  Riverside  County,  California, 
within  the  Central  Division  of  the  Southern  District  of  California, 
defendant  Carlos  Romero  Ochoa,  with  premeditation  and  by  means 
of  shooting,  murdered  Anthony  Leo  Oneto,  who  was  then  an  offi- 
cer, of  the  Immigration  and  Naturalization  Service  of  the  United 
States  Department  of  Justice,  to-wit :  an  immigration  patrol  inspec- 
tor, engaged  in  the  performance  of  his  official  duties. 
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this  regard,  in  State  v.  Clifford,  17  N.  W.  304,  307,  58 
Wash.  477  (1883),  at  page  487  it  is  noted: 

"A  premeditated  kilhng  is  murder  in  the  first  de- 
gree, and  can  be  nothing  else,  because  it  implies  the 
lying  in  wait  and  malice  aforethought,  and  settled  de- 
sign. It  is  willful,  deliberate  and  expressly  malicious, 
and,  of  course,  these  elements  exclude  all  extenuating 
circumstances  or  conditions  and  the  courts  can  make 
none." 

See: 

King  v.  State,  20  S.  W.  169,  91  Tenn.   (Pickle) 
617,  646  (1892). 

Compare  the  language  in  Borden  v.  United  States,  15 
F.  (2d)  17  (C  A.  D.  C,  1945),  where  the  Court,  at 
page  18,  said: 

"The  perpetration  of  a  robbery  during  which  a 
homicide  is  committed,  legally  takes  the  place  of 
that  premeditation  to  kill  which  is  necessary  for  mur- 
der in  the  first  degree."  Citing  Sloan  v.  State,  70 
Fla.  163,  169,  So.  891.  (Italics  ours  for  purpose  of 
emphasis.) 

The  terms  "premeditation"  or  "premeditated  design" 
have  been  variously  used  as  synonymous  with  or  includ- 
ing the  following  terms:  "willful,"  see  Aubrey  v.  State, 
62  Ark.  368,  35  S.  W.  792  (1896):  "deliberate."  see 
White  2'.  State,  236  Ala.  124,  181  So.  109  (1938) :  '-delib- 
erate design,  malice  aforethought,"  see  Hatirthorne  v. 
State,  58  Miss.  778,  783  (1881):  "malice  aforethought." 
State  V.  Scifcrt,  118  Pac.  746,  748,  65  Wash.  596  (1911). 
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The  general  attitude  of  the  federal  courts  with  regard 
to  criminal  pleadings  is  stated  in  Hopper  v.  United  States, 
142  F.  (2d)  181  (C  C.  A.  9,  1944),  at  page  184: 

"At  least  since  Hagner  v.  United  States,  285  U. 
S.  427,  52  S.  Ct.  417,  76  L.  Ed.  861,  the  federal 
courts  have  determined  the  sufficiency  of  criminal 
pleadings  on  the  basis  of  practical  as  opposed  to  tech- 
nical considerations." 

Under  the  present  Criminal  Rules  it  is  only  necessary 
that  ''The  Indictment  or  the  Information  shall  be  plain, 
concise  and  a  definite  written  statement  of  the  essential 
facts  constituting  the  offense  charged."  Rule  7(c).  The 
spirit  and  intent  of  the  Criminal  Rules  is  indicated  by  the 
Appendix  of  Forms  which  have  been  given  official  illus- 
trative status  by  Rule  58.  The  previous  precision  and 
detail  that  was  held  necessary  to  charge  an  ofifense  are 
no  longer  necessary.  See  Lowery  v.  United  States,  161 
F.  (2d)  30,  35  (C.  C.  A.  8,  1947).  Cert,  denied.  See 
67  S.  Ct.  1737.  See  United  States  v.  Agnew,  6  F.  R.  D. 
566  (D.  C.  E.  D.  Penn.,  1947). 

The  record  clearly  shows  appellant  was  not  prejudiced 
in  any  possible  manner  by  the  pleadings.  He  was  clearly 
apprised  by  the  Indictment  of  what  he  must  be  prepared 
to  meet,  and  the  record  indicates  that  he  was  so  fully  pre- 
pared. 

We  necessarily  conclude  that  the  Supreme  Court,  in 
providing  its  own  ''Form  1,  Indictment  for  Murder  in 
First  Degree  of  Federal  Officer,"  was  fully  cognizant  of 
the  law  and  did  purposely  and  intentionally  set  forth  what 
it  considered  to  be  "a  plain,  concise  and  definite  written 
statement  of  the .  essential  facts  constituting  the  ofifense" 
of  murder  in  the  first  degree  of  a  federal  officer. 
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Conclusion. 

This  is  a  case  in  which  the  evidence  is  undisputed  that 
appellant  shot  and  killed  a  federal  officer.  There  was  no 
reversible  error  committed  by  the  trial  court  in  the  conduct 
of  the  trial,  by  counsel  for  the  Government  in  its  argument 
to  the  jury,  or  in  the  Court's  instructions  given  to  the 
jury.  The  indictment  was  adequate  and  the  appellant 
had  a  fair  and  full  trial.  There  is  no  reason  for  setting 
aside  the  verdict  in  the  lower  court's  judgment.  The  judg- 
ment should  be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 
Chief  Assistant  United  States  Attorney, 

Alfred  P.  Chamie. 
Assistant  United  States  Attorney; 

Attorneys  for  the  Appellee, 
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vs. 

John  T.  Gibbs, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 

This  is  a  suit  for  infringement  of  United  States  Letters 
Patent  and  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Cahfornia,  Central  Division 
had  jurisdiction  under  28  U.S.C.A.  109.  An  interlocu- 
tory decree  finding  infringement  of  certain  of  the  claims 
in  suit  having  been  entered  in  said  District  Court,  this 
Court  of  Appeals  has  jurisdiction  under  28  U.S.C.A.  225 
and  227. 

The  First  Amended  Complaint  hied  in  the  District 
Court  is  reproduced  on  pages  2,  3  and  4  of  the  Record, 
and  the  First  Amended  Answer  of  Defendant  appears  on 
pages  8-14.  inch,  of  the  Record,  said  Answer  including 
a  Counterclaim  as  set  forth  on  pages  12  and  13  of  the 
Record.  Plaintiff's  reply  to  said  Counterclaim  appears 
on  pages  18  and  19  of  the  Record. 
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Statement  of  the  Case. 

The  patent  in  suit  No.  1,906,260,  was  issued  to  the 
Plaintiff,  John  T.  Gibbs,  on  May  2nd,  1933,  on  a  patent 
application  filed  by  him  on  February  16,  1931. 

The  patent  discloses  and  claims  an  electrified  version 
of  the  well-known  games  variously  called  Bingo,  Keeno 
or  Tango  [R.  100,  171].  These  games,  hereinafter  usu- 
ally referred  to  as  Bingo  games,  were  an  outgrowth  of 
the  old  game  of  Lotto  [R.  231]  and  were  played  by  a 
number  of  competing  players  each  provided  with  a  card 
having  five  rows  of  five  numbered  squares  thereon.  A 
large  basket  or  box  having  a  plurality  of  numbered 
open  compartments  therein  was  disposed  in  back  of  the 
counter  before  which  the  players  sat.  Each  player  in  rota- 
tion had  a  chance  to  throw  a  ball  into  the  basket  and  the 
number  of  the  pocket  into  which  the  ball  fell  was  called 
out  by  the  operator.  Each  player  then  placed  a  marker 
on  his  card  in  the  square  bearing  the  number  called. 
The  first  player  to  get  five  markers  in  a  line,  either 
horizontally,  vertically  or  diagonally  was  declared  the 
winner  [R.  69,  70,  232]. 

The  Gibbs  game  of  the  patent  in  suit  comprises  a  plur- 
ality of  electrically  interconnected  game  units,  operated 
by  separate  players  who  compete  with  each  other.  Each 
unit  has  a  playing  board  with  five  rows  of  five  holes 
therein,  and  an  annunciator  backboard  with  five  rows  of 
five  indicator  lights.  Each  light  is  connected  to  a  switch 
imder  a  corresponding  hole  in  the  playing  board  and  when 
a  ball  goes  through  one  of  said  holes  after  being  rolled 
across  the  board  by  the  player  the  indicator  light  corre- 
sponding to  that  hole  is  energized  and  remains  illuminated 
during  the  play.     The  first  player  to  light  up  five  of  said 
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indicator  lights  in  a  row,  either  horizontally,  vertically  or 
diagonally  is  declared  the  winner. 

When  the  ball  goes  through  the  fifth  hole  in  a  line, 
a  win  circuit  is  completed  which  lights  a  win  light  on  top 
of  the  annunciator  panel  of  the  winning  game,  rings  a 
bell  to  notify  the  operator  and  players  of  the  win, 
and  simultaneously  disconnects  the  competing  game  units 
to  prevent  the  other  players  from  continuing  the  play 
and  possibly  claiming  a  tie  game.  [See  Alternate  Pro- 
posed Finding  XVII,  R.  24,  and  patent  in  suit,  R.  303]. 

The  Plaintiff  has  enjoyed  a  lucrative  business  in  licens- 
ing his  games  to  amusement  parks  throughout  the  coun- 
try. From  time  to  time  alleged  infringers  have  appeared 
and  been  sued  by  Plaintiff,  and  in  most  of  the  cases,  con- 
sent decrees  were  taken  and  the  Defendants  given  a  license 
by  the  Plaintiff  to  continue  operation  of  their  games.  One 
Defendant,  the  T.Z.R.  Amusement  Corporation  in  New 
York  who,  the  evidence  showed  had  clearly  and  deliber- 
ately copied  Plaintiff's  game  in  practically  all  of  its 
details,  contested  Plaintiff's  suit  and  lost  the  decision  in 
the  District  Court  {Gibbs,  et  al.  v.  T.Z.R.  Amusement 
Corp.,  et  al.,  14  Fed.  Supp.  957),  the  decision  and  findings 
of  fact  of  said  suit  comprising  Plaintiff's  Exhibit  Xo.  3 
[R.  346]. 

About  two  years  prior  to  the  commencement  of  this 
suit  the  Defendant  Todd  C.  Faulkner  built  and  operated 
an  electro-mechanical  Bingo  game  on  the  Pike  in  Long 
Beach,  California,  under  the  name  of  "Fawx."  The  out- 
ward appearance  and  method  of  play  of  the  Fawn  game 
were  similar  to  some  electrified  Bingo  games  then  being 
operated  on  the  Pike  as  Lite-A-Line  by  Arthur  Looft"  and 


Douglas  Wiser,  partners  doing  business  as  "Skill  Games" 
which  were  in  turn  somewhat  similar  in  outward  appear- 
ance and  method  of  play  to  the  Gibbs  game. 

Early  in  1946  Gibbs  sued  Looff  and  Wiser  for  infringe- 
ment of  the  patent  here  in  suit  and  on  August  27,  1946 
said  case  was  settled  by  the  entry  of  a  consent  judgment 
[R.  355]  and  the  granting  of  a  Hcense  to  Looff  and 
Wiser  for  the  City  of  Long  Beach.  Immediately  there- 
after Plaintiff  started  suit  No.  5565-W  against  C.  M. 
Hicks,  et  al.,  doing  business  on  the  Pike  as  ' 'Skill- A-Line" 
and  against  this  Defendant,  Todd  C.  Faulkner,  No. 
5566-Y,  doing  business  on  the  Pike  as  the  Fawn  Game. 
The  Defendants  Hicks  et  al.,  shortly  thereafter  stipulated 
to  a  consent  decree  for  Plaintiff  and  went  out  of  busi- 
ness.   The  Defendant  Faulkner  elected  to  stand  and  fight. 

An  Amended  Complaint  [R.  2]  was  filed  on  August 
29,  1946  naming  the  Appellant,  Todd  C.  Faulkner,  and 
his  wife,  Edna  D.  Faulkner,  as  joint  Defendants.  At 
the  trial  said  Complaint  was  dismissed  as  to  Edna  D. 
Faulkner. 

On  October  9,  1946  Plaintiff  moved  for  a  preliminary 
injunction  and  in  support  of  said  motion  filed  a  descrip- 
tion of  the  charged  Fawn  games  and  their  mode  of  oper- 
ation [R.  309].  Said  motion  was  not  contested  and 
on  November  12,  1946  an  order  for  a  preliminary  in- 
junction was  issued  by  Judge  Yankwich  pursuant  to 
which  a  writ  of  preliminary  injunction  was  issued  out 
of  the  District  Court. 
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In  the  meantime  Defendant  had  changed  the  construc- 
tion, electrical  circuits  and  method  of  play  of  his  ac- 
cused Fawn  game,  making  it  a  non-competitive  game  in 
which  the  various  players  played  against  a  clock  instead 
of  against  each  other  and  consequently  there  might  be 
several  winners  instead  of  merely  one  as  before.  This 
modified  or  altered  game  is  now  being  operated  by  De- 
fendant and  will  herein  be  referred  to  as  the  "New  Fawn 
Game." 

The  Defendant  made  a  full  disclosure  to  Plaintiff's 
counsel  of  his  new  Fawn  game  and  requested  Plaintiff  to 
include  it  in  this  suit  if  Plaintiff  thought  that  it  infringed 
his  patent.  This  the  Plaintiff  declined  to  do,  either  by 
contempt  proceedings  or  by  Amended  Complaint,  and  con- 
sequently on  January  7,  1947,  Defendant  filed  Interroga- 
tories [R.  5]  to  compel  Plaintiff  to  state  whether  or  not 
he  charged  the  new  Fawn  game  to  be  an  infringement  of 
his  said  patent. 

Plaintiff  objected  to  said  Interrogatories,  but  was  re- 
quired by  the  Court  to  answer  Nos.  1,  2  and  3  thereof. 
Therefore  Defendant  filed  his  First  Amended  Answer  [R. 
8]  which  included  a  Counterclaim  [R.  12]  alleging  a  con- 
troversy between  the  parties  concerning  the  new  Fawn 
game  and  praying  for  a  declaratory  judgment  of  non- 
infringement of  both  Fawn  games  and  invalidity  of  the 
Gibbs'  patent. 

Subsequent  to  the  filing  of  said  Amended  Answer 
Plaintiff'  filed  his  answers  to  said  Interrogatories  [R.  15] 
in  which  he  charg-ed  said  new  game  to  infringe,  and  on 


the  day  of  trial  Plaintiff  filed  his  reply  to  Defendant's 
Counterclaim  denying  all  of  the  essential  allegations 
thereof. 

Said  case  was  tried  on  both  issues,  to-wit:  (1)  the 
alleged  infringement  of  the  old  competitive  Fawn  game, 
and  (2)  the  alleged  infringement  of  the  new  wow-competi- 
tive Fawn  game.  Following  the  trial  of  these  issues  oral 
argument  was  had,  during  the  latter  portion  of  which 
there  was  an  extended  colloquy  between  the  Court  and 
counsel  for  Plaintiff  [R.  258-281]  and  the  Court  gave  its 
decision  orally  from  the  bench  [R.  282-289]. 

The  trial  court  first  held  that  the  old  game  infringed 
all  the  claims  in  suit  and  that  the  new  Fawn  game  in- 
fringed claims  3,  7,  8,  9  and  10,  but  not  claim  6  because 
it  was  a  non-competitive  game  [R.  287].  Upon  the  at- 
tention of  the  Court  being  called  to  the  fact  that  claims 
7  and  8  were  dependent  upon  claim  6  and  therefore  could 
not  possibly  be  infringed  since  parent  claim  6  was  not 
infringed,  the  Court  modified  its  holding  and  ruled  that 
only  claims  3,  9  and  10  were  infringed  by  the  new  Fawn 
game  [R.  288,  289].  Defendant  then  pointed  out  to  the 
Court  that  claims  9  and  10  were  narrower  versions  of 
broad  claim  6  and  therefore,  like  7  and  8  could  not  pos- 
sibly be  infringed,  but  the  Court  declined  to  further  modify 
its  ruling. 

The  Plaintiff  presented  a  set  of  generalized  Findings 
of  Fact  and  Conclusions  of  Law  [R.  33-40]  and  the  De- 
fendant presented  Alternate  Findings  and  Conclusions  [R. 


— 7— 

20]  which  were  thought  to  more  accurately  conform  to  the 
statements  made  by  the  trial  court  in  its  discussion  with 
counsel  and  in  its  oral  decision  from  the  bench.  However, 
the  Court  rejected  all  of  Defendant's  Alternate  Findings 
and  signed  without  change  the  Findings  of  Fact  and  Con- 
clusions of  Law  submitted  by  Plaintiff  and  also  the  Inter- 
locutory Judgment  [R.  41  ]  submitted  by  Plaintiff,  which 
Judgment  was  entered  on  March  31,  1947. 

This  appeal  is  prosecuted  from  said  Interlocutory  Judg- 
ment and  raises  three  principal  issues  as  follows: 

(1)  Is  the  Gibbs  patent  valid? 

(2)  Does    the    new    Fawn    game    infringe    the    Gibbs 
patent  ? 

(3)  Did  the  old  Fawn  game  infringe  said  patent? 

These  major  issues  are  of  course  subdivided  into  minor 
issues  as  detailed  in  the  Assignment  of  Errors  and  Argu- 
ment hereinafter  set  forth. 

At  this  point  however,  it  is  desired  to  call  this  Court's 
particular  attention  to  the  most  glaring  of  the  trial  court's 
many  errors,  to-wit :  that  of  holding  narrow  claims  9  and 
10  infringed  by  the  new  Fawn  game  when  broad  claim 
6  directed  to  exactly  the  same  subject  matter  was  held  not 
infringed  by  the  new  game. 

An  equally  basic  error  was  made  by  the  trial  court  in 
holding  claim  3  infringed  by  the  new  Fawn  game  when 
obviously  one  of  the  essential  elements  of  claim  3  is 
totally  lacking  in  said  game. 
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Specification  of  Errors. 

In  Appellant's  statement  of  points  upon  which  Defend- 
ant-Appellant intends  to  rely  on  appeal  [R.  48]  the 
various  errors  of  the  trial  court  are  individually  set  forth. 
Here,  in  accordance  with  Rule  20  we  have  grouped  the 
errors  in  accordance  with  the  issues  involved  and  related 
them  to  the  Findings  of  Fact  and  Conclusions  of  Law  on 
file  herein. 

As  TO  THE  Issue  of  Validity: 

'1.  The  Court  erred  in  holding  the  claims  in  suit  valid 
and  that  the  public  in  general  has  acquiesced  in  said 
validity  [Appeal  Points  1  and  6,  R.  48;  Findings  IV, 
VII,  VIII,  IX,  X  and  XIV,  R.  34-38]. 

2.  The  Court  erred  in  not  fiinding  claims  3,  6,  7  and 
8  of  the  Gibbs  patent  invalid  for  lack  of  novelty 
[Appeal  Point  12,  R.  49;  Findings  X  and  XIV,  R. 
36,  39]. 

3.  The  Court  erred  in  not  holding  claims  9  and  10 
invalid  for  ambiguity,  indefiniteness,  and  failure  to 
particularly  point  out  and  distinctly  claim  the  al- 
leged invention  [Appeal  Points  7  and  14,  R.  48, 
49;  Finding  VIII,  R.  35]. 

4.  The  Court  erred  in  not  finding  all  of  the  claims 
in  suit  invalid  for  lack  of  invention  [Appeal  Point 
13,  R.  49;  Findings  X  and  XIV,  R.  36,  38]. 

As  TO  THE  Issues  of  Infringement: 

5.  The  Court  erred  in  holding  that  the  new  Fawn 
game  infringed  claims  3,  9  and  10  of  the  patent  in 
suit  [Appeal  Points  3  and  15,  R.  48,  50;  Findings 
XII  and  XIV,  R.  Z7 ,  ?>^]. 


6.  The  Court  erred  in  holdinj^  that  the  new  Fawn  game 
has  the  same  physical  structure,  functions,  appear- 
ance and  circuits,  with  allegedly  minor  exceptions, 
as  the  old  Fawn  game  [Appeal  Points  9  and  10,  R. 
48;  Finding  XII,  R.  37]. 

7.  The  Court  erred  in  holding  all  of  the  claims  in  suit 
infringed  by  the  old  Fawn  game  [Appeal  Points  2 
and  15,  R.  48,  50;  Findings  XII  and  XIV,  R.  38]. 

8.  The  Court  erred  in  not  following  the  general  rule 
of  law  that  the  omission  of  an  element  of  a  patent 
claim  avoids  infringement  of  that  claim  [Appeal 
Point  17,  R.  50;  Findings  XII  and  XIV,  R.  37,  38]. 

As  TO  All  Issues: 

9.  The  Court  erred  in  its  interpretation  of  the  evi- 
dence, particularly  the  prior  art,  and  in  applying  a 
narrow  construction  to  the  claims  when  considering 
the  issue  of  validity,  and  a  broad  construction  to 
said  claims  when  considering  the  issue  of  infringe- 
ment [Appeal  Point  16,  R.  50;  Findings  X,  XII 
and  XIV,  R.  36-38]. 

10.  The  Court  erred  in  not  adopting  the  Alternate 
Findings  of  Fact  and  Conclusions  of  Law  presented 
by  Defendant  which  were  more  in  consonance  with 
the  Court's  oral  opinion  than  were  the  Findings  sub- 
mitted by  Plaintiff  and  adopted  by  the  Court  [Ap- 
peal Point  18.  R.  50;  Alternate  Findings  of  Fact 
and  Conclusions  of  Law,  R.  20-32]. 
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11.  The  Court  erred  in  holding  that  the  Plaintiff  was 
entitled  to  an  injunction,  accounting,  costs  of  suit 
and  reasonable  attorney's  fees  and  in  dismissing  De- 
fendant's Counterclaim  with  prejudice  [Appeal 
Points  4  and  5,  R.  48;  Conclusion  4,  R.  40]. 

12.  The  Court  erred  in  holding  that  the  Defendant  de- 
rived his  Fawn  game  from  a  game  operated  by  Ar- 
thur Looff  and  that  said  Looff  game  had  been  copied 
from  a  game  embodying  the  subject  matter  of  the 
Gibbs  patent  [Appeal  Point  11,  R.  49;  Finding 
XIII,  R.  38]. 

Summary  of  Argument. 

In  addition  to  the  usual  issues  of  novelty  and  infringe- 
ment present  in  all  patent  cases,  the  decree  in  this  case 
presents  a  point  that  seldom  appears  on  appeal,  to-wit, 
the  anomalous  situation  of  a  Decree  holding  non-infringe- 
ment of  a  broad  claim  of  the  patent,  but  infringement  of 
narrow  claims  thereof  directed  to  the  same  subject  matter 
covered  in  the  broad  claim.  Such  a  holding  is  of  course 
inconsistent  on  its  face. 

Appellant  also  finds  it  necessary  to  urge  on  this  Appeal 
the  correctness  of  the  elementary  rule  of  patent  law,  that 
omission  of  an  element  of  a  claim  avoids  infringement  of 
that  claim.  This  rule  is  usually  not  disputed.  (See  Ap- 
pendix, Law  Point  5.) 

The  failure  of  the  trial  court  to  follow  the  above-men- 
tioned basic  rules  of  patent  law  is  the  only  reason  for  the 
Defendant's  new  Fawn  game  being  involved  in  this  Ap- 
peal. 

The  first  error  above-mentioned  was  committed  by  the 
trial  court  when,  after  holding  broad  claim  6  of  the  Gibbs 
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patent  not  infringed  by  the  new  Fawn  game,  it  held 
narrow  claims  9  and  10  directed  to  the  same  subject  mat- 
ter to  be  infringed.  The  exact  element  of  claim  6  which 
the  court  found  lacking  in  the  new  Fawn  game  is  also 
present  in  claims  9  and  10.  The  second  error  above- 
mentioned  was  committed  when  the  trial  court  in  holding 
claim  3  to  be  infringed  by  the  new  Fawn  game  utterly 
ignored  the  fact  that  the  last  element  of  claim  3  is  totally 
lacking  in  said  new  Fawn  game. 

Appellant  has  been  sorely  tempted  to  treat  the  above 
issues  first  in  his  brief  since  they  are  so  easily  disposed 
of,  but  a  more  logical  presentation  of  the  entire  case 
requires  that  we  first  consider  validity  so  that  the  Court 
will  be  fully  apprised  of  the  scope,  if  any,  of  Plaintiff's 
Patent,  and  then  treat  the  issues  of  infringement.  It  is 
on  this  basis  that  our  argument  is  arranged. 

It  is  worthy  of  note  at  this  point  that  the  Findings 
of  Fact  presented  by  the  Plaintifif  and  signed  by  the  trial 
court  without  change,  lay  no  foundation  whatsoever  for 
that  portion  of  the  Decree  which  finds  infringement  of 
claims  3,  9  and  10  by  the  new  Fawn  game.  Likewise, 
there  is  nothing  in  the  Court's  opinion  or  in  the  Court's 
extended  discussion  with  counsel  for  Plaintiff  at  the  close 
of  Plaintiff's  argument  to  indicate  the  reasoning  fol- 
lowed by  the  Court  in  arriving  at  its  decision.  For  this 
reason  we  have  collected  and  annotated  in  the  Appendix 
a  list  of  all  of  the  statements  of  the  trial  court  during  the 
trial  which  may  throw  some  light  on  the  above  rulings. 
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L     The  Issue  of  Validity. 

This  issue  may  logically  be  divided  into  two  parts  com- 
prising first  a  consideration  of  claim  3  which  is  a  sub- 
combination claim  directed  to  one  of  the  individual  game 
units  disclosed  in  the  Gibbs  patent,  and  second,  a  consid- 
eration of  claims  6-10,  incl.  which  are  directed  to  the  en- 
tire game  comprising  a  plurality  of  the  individual  units 
defined  in  claim  3  electrically  interconnected. 

Claim  3  Is  Invalid. 

Claim  3  by  its  terms  broadly  claims  the  combination 
of  elements  which  go  to  make  up  one  of  the  Gibbs  in- 
dividual game  units,  the  claim  making  generous  use  of 
the  broad  and  unqualified  term  "means."  When  this  claim 
is  given  its  literal  interpretation  as  was  done  by  the  trial 
court  it  reads  squarely  on  the  prior  art  patent  to  Naka- 
shima  [R.  375]  and  is  consequently  invalid. 

Claim  3  is  additionally  invalid  for  lack  of  invention 
over  the  other  prior  art  patents  which  show  board  and 
ball  games  with  annunciator  lights,  in  view  of  the  win 
signal  shown  by  Nakashima  and  the  prior  art  patents 
directed  to  multi-unit  competitive  games,  all  of  which 
employed  win  signals  similar  to  that  used  by  Gibbs  and 
called  for  in  claim  3.  In  view  of  the  state  of  the  art  at  the 
time  Gibbs  entered  the  field,  it  was  not  invention  to  add  to 
any  one  of  the  board  and  ball  game  patents  a  win  signal 
as  shown  by  any  of  the  multi-unit  game  patents  and  by 
Nakashima. 
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Claims  6-10,  Incl.,  Are  Invalid. 

Of  this  group  of  claims,  claim  6  is  the  broadest  and 
in  fact  is  so  broad  as  to  read  squarely  on  the  prior  patent 
to  Prina  [R.  479].  Consequently,  claim  6,  and  claim  7, 
which  merely  adds  thereto  a  win  signal  as  shown  by 
Prina,  are  both  invalid  for  lack  of  novelty.  Claim  8 
which  adds  to  claim  7  the  manually  operated  main  power 
switch  inherent  in  the  Prina  structure  is  therefore  like- 
wise invalid. 

Claims  6-10  are  also  invalid  for  lack  of  invention  since 
they  merely  recite  the  interconnection  of  a  plurality  of 
the  Nakashinia-type  board  and  ball  games  in  the  old  and 
well-known  manner  shown  by  the  multi-unit  game  prior 
art  patents  to  Prina,  Chester,  Higuchi,  Wallace  and  Irsch. 
Gibbs  contributed  nothing  to  the  art  that  was  not  previ- 
ously known,  since  in  the  construction  of  his  individual 
game  units  he  merely  followed  the  teaching  of  Naka- 
shima  and  the  other  board  and  ball  game  patentees,  and 
then  hooked  up  his  game  units  as  taught  by  Prina, 
Chester  and  others,  to  make  an  electrified  Bingo  game. 

The  narrow  claims  in  the  Gibbs  patent  which  were  not 
sued  on  by  the  Plaintiff  perhaps  display  invention,  since 
they  are  directed  to  the  particular  operative  parts  em- 
ployed by  Gibbs  in  his  Bingo  game.  However,  the  claims 
in  suit  are  couched  in  such  broad  language  that  they 
are  clearly  invalid  for  lack  of  invention. 

Claim  9  and  its  dependent  claim  10  are  invalid  on  the 
additional  ground  of  failing  to  particularly  define  the 
invention  since  they  claim  an  invention  other  than  the 
one  disclosed  in  the  Gibbs  patent.  We  can  of  course 
make  a  fairly  good  guess  as  to  what  the  Plaintiff"  meant 
to  cover  in  claim  9,  but  the  fact  remains  that  he  did  not 
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so  cover  it  and  the  claim  is  invalid  therefor.  It  is  axio- 
matic that  the  public  is  entitled  to  know  and  to  be 
informed  by  the  patent  claims  exactly  what  monopoly  has 
been  granted  to  the  patentee  so  that  the  members  of  the 
public  may  guide  themselves  accordingly  in  avoiding  in- 
fringement of  said  patent. 

Although  this  obvious  defect  in  claims  9  and  10  was 
presented  to  the  trial  court,  it  was  not  alluded  to  by  the 
Court  in  its  discussion,  findings  or  opinion.  This  failure 
of  the  trial  court  to  recognize  that  claim  9  clearly  reads 
on  an  invention  other  than  the  one  described  in  the  Gibbs 
patent  is  thought  to  be  obvious  error. 

II.     The  Issues  of  Infringement. 

The  old  Fawn  game  upon  which  this  suit  was  brought 
was  a  competitive  game  of  the  general  type  shown  in  the 
Gibbs  patent  in  which  a  number  of  individual  game  units 
are  arranged  in  a  row  and  the  individual  players  thereof 
compete  against  each  other.  When  a  player  has  made  a 
win  the  games  are  all  shut  down  and  there  can  be  no 
more  winners.  To  this  extent  the  old  Fawn  game  was  the 
same  as  the  Gibbs  game.  It  differed,  however,  from  the 
Gibbs  game  in  its  internal  construction. 

The  new  Fawn  game  which  was  forcibly  injected  into 
this  case  by  the  Defendant  changed  the  whole  theory  of 
play  of  the  old  game  so  that  it  was  no  longer  competi- 
tive. Each  player  instead  of  playing  against  the  other 
players  now  plays  against  a  time  clock.  Consequently, 
there  can  be  a  number  of  winners  or  no  winners  within 
the  allotted  time  set  for  the  play.  The  trial  court  recog- 
niged  this  change  as  basic  and  consequently  held  claims 
6,  7  and  8  not  infringed  by  the  new  Fawn  game. 
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The  New  Fawn  Game  Does  Not  Infringe. 

Claim  9,  to  the  extent  that  it  is  intelh'gible,  is  clearly 
a  narrow  version  of  claim  6,  and  calls  for 

"means  controlled  by  the  closing  of  the  signal  cir- 
cuit of  the  winning  unit  for  discontinuing  the  sig- 
nals and  opening  the  circuits  of  all  the  indicators  on 
all  of  the  units." 

The  presence  of  this  same  element  in  claim  6  was  what 
caused  the  trial  court  to  find  claim  6  not  infringed  by 
the  new  Fawn  game.  Obviously,  if  claim  6  is  not  in- 
fringed by  the  Defendant's  omission  of  the  above-quoted 
element,  then  the  omission  of  the  same  element  in  claim 
9  must  avoid  infringement  of  claim  9. 

Claim  10  being-  deoendent  UDon  claim  9  is  of  course 

Claim  3  is  clearly  not  infringed  by  the  new  Fawn  game, 
since  the  last  element  (h)  of  claim  3  is  totally  lacking. 
This  element  (h)  reads  as  follows: 

"supplementary  means  for  indicating  a  winning  play 
when  all  of  the  indicators  in  one  of  said  groups  have 
been  energized." 
This  means  in  the  Gibbs  game  is  either  his  win  lamp  L  or 
his  win  bell  69.  Since  the  new  Fawn  game  does  not  have 
a  win  lamp  or  a  win  bell  or  any  other  "means  for  indicat- 
ing a  winning  play  when  all  of  the  indicators  in  one  of 
said  groups  have  been  energized,"  claim  3  on  its  face  can- 
not be  infringed. 

The  new  Fawn  game  additionally  avoids  claim  3  since 
it  has  no  means  in  addition  to  the  indicator  lamp  switches 
for  energizing  the  indicator  lamps  or  maintaining  them 
energized.  In  other  words,  the  new  Fawn  game  does  not 
have  the  relays  R  of  the  Gibbs  patent  or  any  equivalent 
thereof. 
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so  cover  it  and  the  claim  is  invalid  therefor.  It  is  axio- 
matic that  the  public  is  entitled  to  know  and  to  be 
informed  by  the  patent  claims  exactly  what  monopoly  has 
been  granted  to  the  patentee  so  that  the  members  of  the 
public  may  guide  themselves  accordingly  in  avoiding  in- 
fringement of  said  patent. 

Although  this  obvious  defect  in  claims  9  and  10  was 
presented  to  the  trial  court,  it  was  not  alluded  to  by  the 
Court  in  its  discussion,  findings  or  opinion.  This  failure 
of  the  trial  court  to  recognize  that  claim  9  clearly  reads 
on  an  invention  other  than  the  one  described  in  the  Gibbs 
patent  is  thought  to  be  obvious  error. 

II.     The  Issues  of  Infringement. 

The  old  Fawn  game  upon  which  this  suit  was  broup-ht 
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The  New  Fawn  Game  Does  Not  Infringe. 

Claim  9,  to  the  extent  that  it  is  intelligible,  is  clearly 
a  narrow  version  of  claim  6,  and  calls  for 

''means  controlled  by  the  closing  of  the  signal  cir- 
cuit of  the  winning  unit  for  discontinuing  the  sig- 
nals and  opening  the  circuits  of  all  the  indicators  on 
all  of  the  units." 

The  presence  of  this  same  element  in  claim  6  was  what 
caused  the  trial  court  to  find  claim  6  not  infringed  by 
the  new  Fawn  game.  Obviously,  if  claim  6  is  not  in- 
fringed by  the  Defendant's  omission  of  the  above-quoted 
element,  then  the  omission  of  the  same  element  in  claim 
9  must  avoid  infringement  of  claim  9. 

Claim  10  being  dependent  upon  claim  9  is  of  course 
not  infringed  for  the  same  reason  as  claim  9.  In  addi- 
tion, claim  10  is  clearly  not  infringed  because  it  adds  to 
the  combination  of  claim  9  an 

"audible  signal  commonly  connected  to  all  of  said 
units,  etc." 

which  is  totally  lacking  in  either  the  new  or  old  Fawn 
game.  A  simple  reading  of  claim  10  shows  this  to  be 
the  fact. 

The  Old  Fawn  Game  Does  Not  Infringe. 

If  claim  3  is  given  a  literal  construction  as  it  was  by 
the  trial  court,  it  is  not  infringed  by  the  old  Fawn  game 
since  claim  3  calls  for  means  in  addition  to  the  individual 
lamp  switches  for  energizing  the  lamps  of  the  annuncia- 
tor. For  this  purpose  Gibbs  provided  a  relay  for  each 
indicator  lamp.     The  Defendant,  on  the  other  hand,  by 
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using a  gravity  switch  which  remains  closed  obviated  the 
necessity  for  supplemental  means  as  shown  in  the  Gibbs 
patent  and  included  in  claim  3. 

Claim  6  when  construed  as  claiming  a  plurality  of  the 
game  units  defined  in  claim  3  is  not  infringed  by  the  old 
Fawn  game.  Claim  7  is  dependent  upon  claim  6  and 
is  therefore  not  infringed  for  the  same  reasons.  Claim 
8  adds  to  claim  7  a  main  power  switch  manually  operable 
by  the  operator  at  all  times  which  is  missing  in  the 
Fawn  games. 

Claim  9  as  written  is  clearly  not  infringed  by  the  old 
Fawn  game  since  it  very  obviously  describes  a  type  of 
game  different  from  either  the  Gibbs  game  or  the  Fawn 
game.  Claim  10,  being  dependent  upon  claim  9  is  of 
course  avoided  for  the  same  reasons  as  claim  9  and  addi- 
tionally because  the  Defendant  never  employed  an  audible 
win  signal  in  either  of  his  Fawn  games.  It  is  difficult  to 
see  how  claims  9  and  10  could  be  held  infringed  by  either 
of  the  Fawn  games. 

The  Question  of  Derivation: 

Although  the  matter  of  derivation  of  Defendant's  game 
should  not  be  an  issue  in  this  case,  testimony  was  ad- 
mitted by  the  Court  by  which  Plaintiff  attempted  to  show 
that  (a)  the  Defendant  copied  the  Looff  game;  (b)  that 
the  Looff  game  was  copied  from  a  Gibbs  game,  and  there- 
fore (c)  that  Defendant's  game  was  a  copy  of  the  Gibbs 
game. 

In  the  first  place,  the  testimony  fell  far  short  of  prov- 
ing any  of  the  above  contentions,  although  the  trial  court 
seemed  to  think  otherwise. 

In  the  second  place,  the  matter  of  derivation  has  noth- 
ing to  do  with  the  matter  of  infringement  since  it  is  a  well 
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settled  principle  that  any  member  of  the  general  public 
has  a  perfect  right  to  observe  a  patented  device  in  oper- 
ation and  then  to  build  and  use  a  device  of  the  same  type 
so  long  as  he  does  not  come  within  the  scope  of  the  patent 
claims  and  does  not  violate  a  confidential  relationshii).  To 
hold  otherwise  is  to  ignore  the  very  basis  of  all  patent 
law.  However,  the  trial  court  went  even  further  in  this 
case  and  ruled  that  in  determining  the  issue  of  infringe- 
ment, weight  should  be  given  to  the  fact  that  the  De- 
fendant had  looked  at  a  device  built  by  A,  who  had 
previously  looked  at  a  patented  device  of  B,  neither  ]:)arty 
seeing  the  operative  mechanism  of  the  former  device. 

There  was  absolutely  no  showing  whatsoever  of  any 
breach  of  confidential  relationship  or  of  any  use  by  De- 
fendant of  any  trade  secrets  of  Plaintiff  or  of  informa- 
tion not  available  to  the  public  at  large.  As  a  matter 
of  fact,  the  evidence  clearly  showed  that  Defendant  had 
no  contact  whatsoever  with  Mr.  Gibbs,  his  patent  or  his 
games  prior  to  the  commencement  of  this  lawsuit. 

Summary: 

To  recapitulate,  it  is  Appellant's  contention  that: 

(1)  Claims  3,  6,  7  and  8  are  invalid  for  lack  of  novelty. 

(2)  All  of  the  claims  in  suit  are  invalid  for  lack  of 
invention. 

(3)  Claims  9  and  10  are  additionally  invalid  for  am- 
biguity and  as  claiming  an  invention  not  disclosed 
in  the  Gibbs  patent. 

(4)  None  of  the  claims  is  infringed  by  the  new  Fawn 
game. 

(5)  None  of  the  claims  is  infringed  by  the  old  Fawn 
game. 
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ARGUMENT. 

I. 
The  Issue  of  Validity. 

A.    THE  DISCLOSURE  OF  THE  PATENT  IN  SUIT. 

The  Gibbs  game  comprises  a  number  of  game  units, 
each  including  a  board  C  having  25  holes  therein  ar- 
ranged in  longitudinal  and  lateral  rows,  through  each 
of  which  a  ball  B  rolled  over  the  board  by  a  player 
may  pass  and  be  returned  to  the  player.  The  annunciator 
panel  A  on  each  game  board  has  25  indicator  lamps  ar- 
ranged in  vertical  and  horizontal  rows.  The  ball  in  pass- 
ing down  through  any  hole  momentarily  closes  a  pair  of 
contacts  to  light  the  indicator  lamp  corresponding  to  that 
particular  hole.  Each  indicator  lamp  and  switch  S  has 
associated  with  it  a  relay  R  which  operates  to  maintain 
its  lamp  circuit  energized.  Each  relay  R  when  energized 
closes  through  the  medium  of  its  armature  R'  a  pair  of 
contacts  in  series  circuit  relation  with  the  contacts  of 
other  relays  R  associated  with  lamps  in  the  same  hori- 
zontal, vertical  and  diagonal  group  so  that  when  five  indi- 
cator lamps  comprising  either  a  horizontal,  vertical  or 
diagonal  line  are  energized,  the  relays  for  the  lamps  in 
that  group  will  complete  a  "win"  circuit. 

The  power  to  the  indicator  lamps  for  each  of  the  units 
extends  through  the  contacts  of  a  "feed"  relay  R2  and 
each  unit  is  also  provided  vv^ith  a  "win"  or  holding  relay 
R3  which  is  energized  by  the  completion  of  any  "win" 
circuit  in  that  unit.  The  holding  relay  R3  when  ener- 
gized,  simultaneously  performs  the  following  functions: 
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(a)  Energizes  a  supplementary  signal  lamp  L  on  top 
of  the  annunciator  panel  of  the  winning  unit; 

(b)  Energizes  an  audible  signal  circuit  to  ring  bell  69 
to  notify  all  of  the  players  that  one  of  the  units 
has  won; 

(c)  Energizes  the  feed  relay  R2  of  the  winning  unit 
to  break  its  normal  power  circuit  to  the  indicator 
lamps ; 

(d)  Completes  an  auxiliary  power  circuit  to  the  indi- 
cator lamps  on  the  winning  unit  to  maintain  them 
lighted;  and 

(e)  Energizes  the  feed  relays  R2  of  all  other  game 
units,  thereby  immediately  de-energizing  them  and 
stopping  the  game. 

To  re-start  the  Gibbs  game  the  operator  momentarily 
opens  a  main  power  switch  to  de-energize  the  "win"  relay 
on  the  winning  unit,  and  the  players  may  then  start  the 
play.  (For  a  detailed  description  of  the  Gibbs  game,  see 
Appendix,  p.  1.) 

B.     CLAIM  3   IS  INVALID. 

As  previously  mentioned,  claim  3  is  a  sub-combination 
claim  covering  one  of  the  individual  units  employed  in  the 
Gibbs  game.  This  claim  is  so  broadly  drawn  as  to  be 
clearly  invalid,  and  as  an  aid  to  the  Court  in  considering 
the  claim  it  is  outlined  in  the  following  analysis  which 
includes  with  each  clement  tlie  number  of  the  corresiX)nd- 
ing  part  in  the  Gibbs  drawings. 


—20— 

1.     Analysis  of  Claim  3: 
A  game  apparatus  comprising 

(a)  a  board   (C), 

(b)  a  plurality  of  contact  devices  therein  (switches  S, 
53-54), 

(1)  adapted  to  be  engaged  by  an  object  (ball  B) 
moved  over  the  board  by  a  player, 

(c)  a  plurality  of  indicators  (lamps  1-25), 

(d)  means  for  electrically  connecting  said  indicators 
with  a  source  of  electric  current  and  with  said  con- 
tact devices  (circuits  from  transformer  65,  wires 
59-61,  103,  104,  105), 

(e)  said  indicators  and  said  contact  devices  corres- 
ponding in  number  and  arrangement  and  subdi- 
vided into  corresponding  groups, 

(f)  means  for  energizing  said  indicators  as  the  asso- 
ciated contact  devices  are  operated  (relays  R), 

(g)  an  electrical  circuit  common  to  all  of  said  groups 
and  open  until  all  of  the  indicators  in  one  of  said 
groups  have  been  energized  (circuit  including  con- 
ductor 98,  relay  R3  and  conductor  114'), 

(h)  and  supplementary  means  for  indicating  a  winning 
play  when  all  of  the  indicators  in  one  of  said 
groups  have  been  energized  (win  light  L  or  bell 
69). 

Before  discussing  the  prior  art  patents  attention  is 
particularly  called  to  the  fact  that  claim  3  is  couched  in 
very  broad  language  in  that  generous  use  is  made  of  the 
word  ''means."  In  particular,  it  is  to  be  noted  that  in  de- 
scribing the  relays  R  the  term  ''means  for  energizing"  is 
used.     Likewise,  in  defining  the  win  lamp  L  and  signal 
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bell  69  the  broad  term  "supplementary  uicans  for  indi- 
cating" is  used.  With  these  facts  in  mind  and  the  ad- 
ditional fact  that  the  trial  court  in  order  to  find  infringe- 
ment by  the  Fawn  games  construed  these  claims  broadly, 
the   prior   art   will   now   be   discussed. 

2.     Claim  3  Is  Anticipated  by  Nakashima: 

The  Nakashima  Patent  No.  1,678,583,  Defendant's 
Exhibit  D-1  [R.  375-381],  was  issued  July  24,  1928,  ap- 
proximately two  and  one-half  years  prior  to  the  filing  of 
the  Gibbs  patent  application. 

Like  Gibbs,  Nakashima  set  out  to  create  an  amusement 
device  "adapted  to  signal  the  attendant  and  the  player 
when  the  latter  succeeds  in  making  a  winning  play"  [R. 
379,  lines  4,  5,  6].  Also  like  Gibbs,  Nakashima  designed 
a  game  having  a  playing  board  provided  with  a  plurality 
of  apertures  or  pockets  into  which  a  ball  could  be  rolled, 
and  an  annunciator  panel  at  the  rear  of  the  board  pro- 
vided with  a  plurality  of  lights,  each  of  which  was  con- 
nected to  a  contact  device  immediately  beneath  one  of  the 
apertures  on  the  game  board. 

Games  having  all  of  these  features  were  old  and  well 
known  even  before  Nakashima  entered  the  field.  (See 
the  earlier  patents  to  Hayashi,  Esmarian  and  Mader  [R. 
388,  391,  397].  Nakashima  had  nine  lights  on  his  an- 
nunciator arranged  in  three  rows  of  three  each,  and  nine 
holes  in  his  game  board  with  a  contact  device  beneath  each 
of  said  holes  to  correspond  to  the  nine  indicator  lamps  on 
the  annunciator  board.  To  increase  the  hazards  of  play 
he  provided  21  extra  holes  on  the  game  board  which  did 
not  have  switches  or  lights.  Gibbs  coming  along  several 
years  later  provided  hazards  in  the  form  of  raised  ribs 
or  obstacles  51  in  a  manner  similar  to  that  taught  by 
Esmarian    [R.   391].     However,   the  net  effect  was  the 
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same,  i.  e.,  to  make  it  more  difficult  for  the  player  to  get 
a  ball  in  a  pay  hole. 

The  switches  used  by  Nakashima  like  those  used  by 
Gibbs  comprised  a  pair  of  spring  contact  members  18  and 
19  extending  beneath  the  aperture  so  that  when  a  ball 
fell  upon  the  upper  contact  it  would  be  depressed  to  en- 
gage the  lower  contact,  thereby  closing  the  circuit  to  its 
corresponding  indicator  lamp  on  the  annunciator  board. 
The  nine  prize-winning  apertures  on  the  Nakashima  board 
provided  with  contact  switches  were  known  as  star  num- 
bers and  were  marked  with  stars  on  the  board  so  that 
the  player  would  know  what  to  shoot  for. 

Nakashima  realizing  the  advisability  of  having  a  win 
signal  provided  supplementary  signal  means  in  the  form 
of  a  bell  14  which  was  operated  by  a  relay  431  when  a 
win  had  been  made.  The  coil  433  of  relay  431  is  in  series 
with  the  indicator  lamps  and  is  so  adjusted  that  it  will 
not  operate  its  armature  434  until  a  group  of  three  indi- 
cator lamps  are  energized. 

However,  when  the  player  has  succeeded  in  energizing 
any  group  of  three  lamps  in  the  Nakashima  game  the  re- 
lay 431  will  attract  its  armature  434,  thereby  causing  the 
contact  member  435  to  close  the  circuit  between  436  and 
437.  The  adjacent  coil  of  the  relay  432  being  inductively 
coupled  with  the  relay  winding  431,  a  current  is  induced 
in  the  secondary  winding  432  which  is  sufficient  to  oper- 
ate the  bell  14  signifying  a  win. 

It  is  thus  apparent  that  there  is  absolutely  no  difference 
in  over-all  structure  and  function  between  the  Nakashima 
game  and  one  of  the  Gibbs  game  units,  since  each  is 
played  by  rolling  a  ball  or  balls  across  a  game  board  to 
pass  the  ball  into  an  aperture  therein  to  operate  a  pair  of 
contact  members  which  close  a  circuit  to  an  annunciator 
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lamp  corresponding  to  the  pocket  in  which  the  ball  has 
rolled.  When  any  group,  three  in  the  case  of  Nakashima 
and  five  in  the  case  of  Oibbs,  of  annunciator  lights  has 
been  illuminated,  supplementary  signal  means,  a  bell  in 
the  case  of  Nakashima,  or  a  bell  and  win  lamp  in  the 
case  of  Gibbs,  is  energized  to  notify  all  persons  of  the 
win.  In  each  case  the  win  signal  circuit  is  common  to 
all  of  the  groups  and  is  inactive  until  all  of  the  indicators 
of  a  group  have  been  energized.  In  the  case  of  Gibbs  the 
energization  of  the  indicator  lamps  is  maintained  by  re- 
lays while  in  the  case  of  Nakashima  this  energization  is 
maintained  by  using  a  plurality  of  balls  to  maintain  the 
switches  and  the  lamp  circuits  closed. 

Applying  our  analysis  of  claim  3  to  the  Nakashima  dis- 
closure, we  find  that  claim  3  reads  equally  well  on  Naka- 
shima as  it  does  on  the  Gibbs  game.  Following  through 
the  analysis  by  elements  we  see  that: 

(a)  The  ''board"  of  claim  3  is  the  game  board  6  of 
Nakashima  which  is  provided  with  a  plurality  of 
apertures  arranged  in  rows  and  adapted  to  receive 
a  ball  therein  in  the  manner  shown  by  Gibbs. 

(b)  "a  plurality  of  contact  dci^iccs  thereon  adapted  to 
be  engaged  by  an  object  moved  over  the  board  by 
a  player"  are  of  course  the  spring  fingers  18,  19 
of  Nakashima  arranged  beneath  the  apertures  in 
the  same  manner  as  Gibbs,  each  of  the  contact 
members  19  being  adapted  to  be  depressed  by  a 
ball  10  to  thereby  close  a  circuit  by  engagement 
with  contact  18. 

(c)  "a  plurality  of  indicators'  are  the  lamps  12  in  the 
annunciator  panel  15  of  Nakashima  arranged  in 
horizontal  and  vertical  rows  so  that  a  win  can  be 
made  horizontally,  vertically  or  diagonally  as  in 
Gibbs. 
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(d)  ''means  for  electrically  connecting  said  indicators 
with  a  source  of  electric  current  and  with  said  con- 
tact devices"  are  the  wires  shown  by  Nakashima  in 
Figure  4  which  connect  his  contact  devices  to  their 
corresponding  indicator  lamps  and  a  source  of 
power. 

(e)  ''said  indicators  and  said  contact  devices  corres- 
ponding in  number  and  arrangement  and  divided 
into  corresponding  groups"  are  the  indicator  lamps 
and  contact  devices  of  Nakashima  which  corres- 
pond in  number  and  are  arranged  in  groups.  The 
Patent  Office  and  trial  court  both  held  that  ar- 
rangement of  the  lights  or  apertures  in  a  particular 
order  was  immaterial  and  a  mere  matter  of  choice. 
The  similarity  in  arrangement  is  closer  between 
Nakashima  and  Gibbs  than  it  is  between  Gibbs 
and  Faulkner. 

(f )  "means  for  energising  said  indicators  as  the  asso- 
ciated contact  devices  are  operated"  are  the  plur- 
ality of  balls  employed  by  Nakashima,  there  being 
a  ball  for  each  contact  device  to  hold  the  same  in 
closed  position.  The  "means"  of  this  element  is 
not  restricted  to  the  relays  shown  by  Gibbs  or 
quahfied  in  any  way.  It  covers  all  means,  and 
therefore  the  employment  of  a  separate  ball  to 
hold  each  switch  closed,  meets  this  broad  termin- 
ology. 

(g)  "an  electrical  circuit  common  to  all  of  said  groups 
and  open  until  all  of  the  indicators  in  one  of  said 
groups  have  been  energised"  is  obviously  the  cir- 
cuit of  Nakashima  for  operating  his  signal  bell, 
which  includes  the  induction  coil  432,  switch  436 
and  terminal  437.     The  bell  circuit  is  common  to 
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all  of  the  Nakashima  groups  and  is  operated  to 
indicate  a  win  only  when  the  last  of  a  group  of 
lights  is  illuminated. 

(h)  "and  supplementary  means  for  indicating  a  win- 
ning play  zvlien  all  of  the  indicators  in  one  of  said 
groups  has  been  energized"  is  of  course  the  bell  14 
in  Nakashima  which  is  caused  to  ring  to  indicate 
a  winning  play.  When  the  third  contact  switch 
of  a  group  in  Nakashima  is  closed,  sufficient  cur- 
rent passes  through  coil  433  to  move  its  armature 
434  to  close  the  bell  circuit. 

The  Nakashima  patent  was  a  file  wrapper  reference 
against  Gibbs  and  presumptively  therefore  was  thoroughly 
considered  by  the  Examiner.  As  a  matter  of  fact,  the 
Examiner  used  the  Nakashima  reference  in  rejecting  vari- 
ous claims  of  the  application  as  filed,  but  a  reading  of 
the  file  wrapper  shows  that  the  Examiner  did  not  realize 
how  complete  the  Nakashima  showing  was.  Evidently 
the  Examiner  in  permitting  the  use  of  the  broad  term 
"means"  in  element  (f)  had  in  mind  the  relays  R  of 
Gibbs  and  it  did  not  occur  to  him  that  this  broad  language 
could  be  read  on  Nakashima  when  element  (f)  is  given  a 
literal  interpretation  as  the  trial  court  has  given  it  in  this 
case. 

As  previously  mentioned,  Gibbs  uses  his  switches  S 
merely  to  energize  the  self-holding  circuit  of  his  relays 
R  and  maintains  illumination  of  his  indicator  lamps  by 
means  of  the  relays  R  and  their  armatures  R'  instead  of 
using  the  switches  S  for  that  purpose.  If  element  (f) 
of  Gibbs'  claim  3  had  been  properly  limited  to  "electrical" 
means  or  "relay"  means  for  accomplishing  this  purpose 
it  would  not  be  anticipated  by  Nakashima.  However,  by 
inclusion  of  the  unqualified  word  ''means"  in  his  element 
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(f)  Gibbs  claimed  the  Nakashima  game  as  well  as  his 
own  and  must  now  bear  the  consequences  thereof. 

Claim  3  is  clearly  anticipated  by  the  prior  patent  to 
Nakashima  and  is  therefore  invalid. 

3.  Claim  3  Is  Also  Invalid  for  Lack  of  Invention: 

The  Prior  Art  Patents  to  Hayashi,  Esmarian  and 
Mader. 

Hayashi  No.  1,614,471  [R.  383-390]  issued  January 
18,  1927,  discloses  a  game  of  the  type  shown  by  Naka- 
shima and  Gibbs  having  a  board  with  a  plurality  of  aper- 
tures into  which  a  rolling  object  may  fall,  and  an  an- 
nunciator board  with  a  plurality  of  lights  thereon,  each 
light  being  connected  to  a  switch  immediately  under  one 
of  said  apertures,  said  apertures  and  indicator  lamps  cor- 
responding in  number  and  arrangement  as  shown  in  the 
Gibbs  patent.  The  game  is  played  by  means  of  peanut- 
shaped  objects  which  are  rolled  over  the  game  board  and 
fall  into  the  apertures  to  illuminate  the  corresponding  in- 
dicator lamps.  The  score  of  the  winner  is  dependent  upon 
which  group  of  annunciator  lamps  has  been  energized 
during  the  play. 

Esmarian  No.  1,612,912  [R.  390-394]  issued  January 

4,  1927,  also  shows  a  game  board  with  a  plurality  of  aper- 
tures adapted  to  receive  a  ball  rolling  across  the  board. 
An  annunciator  panel  is  provided  at  the  back  of  the  game 
board  having  a  plurality  of  indicator  lamps  corresponding 
in  number  to  the  apertures  in  the  playing  board.  Each 
indicator  lamp  is  connected  to  a  pair  of  contacts  immedi- 
ately below  its  corresponding  aperture  so  that  when  a 
ball  drops  into  the  aperture  its  corresponding  indicator 
lamp  will  be  energized. 
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Mader  No.  1,622,330  [R.  397-405]  issued  March  29, 
1927,  likewise  shows  a  game  board  with  a  plurahty  of 
apertures  therein  beneath  each  of  which  is  a  switch  com- 
prising a  pair  of  rcsihent  contact  members.  At  the  rear 
of  the  game  board  is  an  annunciator  panel  having  six 
rows  of  five  Hghts  each  arranged  in  horizontal  and  ver- 
tical lines  as  in  (libbs,  each  of  said  indicator  lamps  being 
connected  to  one  of  the  aperture  switches  in  the  game 
board.  It  will  be  noted  that  the  indicator  lamps  and  con- 
tact devices  correspond  in  number,  with  each  of  said  indi- 
cator lamps  having  a  particular  scoring  value. 

Schneider  No.  1,788,336  [R.  408-410]  filed  December 
16,  1927,  has  a  game  board  provided  with  a  plurality  of 
apertures  at  its  rear  end  and  a  plurality  of  indicator  lamps 
corresponding  in  number  and  arrangement  with  the  aper- 
tures with  the  exception  that  the  apertures  are  disposed 
in  a  vertical  line  on  the  inclined  rear  portion  of  the  game 
board  whereas  the  indicator  lamps  are  disposed  in  a  hori- 
zontal line  thereon.  Each  of  said  apertures  is  provided 
with  a  movable  contact  immediately  therebelow  adapted 
to  be  engaged  by  a  ball  falling  through  the  aperture  to 
energize  its  corresponding  indicator  lamp.  A  single  ball 
is  used  which  returns  to  the  player  after  it  has  actuated  the 
switch  and   energized   the   corresponding   indicator   lamp. 

From  the  foregoing  it  is  seen  that  the  prior  art  patents 
to  Hayashi,  Esmarian,  and  Mader  all  show  table  games 
having  a  board,  a  plurality  of  contact  devices  thereon 
adapted  to  be  engaged  by  an  object  moved  over  the  board 
by  a  player,  a  plurality  of  indicators,  means  for  electri- 
cally connecting  said  indicators  with  a  source  of  electric 
current  and  with  said  contact  devices,  said  indicators  and 
contact  dexices  corresponding  in  number,  and  in  the  case 
of  Hayashi,  also  in  arrangement,  and  means  for  energiz- 
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ing said  indicators  as  the  associated  contact  devices  are 
operated. 

In  other  words,  each  of  these  prior  patents  satisfies 
elements  a,  b,  c,  d,  e,  and  f,  of  claim  3,  leaving  only  the 
supplementary  win  signal  and  its  operative  circuit  called 
for  by  elements  g  and  h  of  said  claim.  However,  as  pre- 
viously pointed  out  in  detail,  Nakashima  besides  meeting 
elements  a,  b,  c,  d,  e  and  f,  also  shows  a  win  signal  and 
circuits  therefor  which  exactly  meet  the  terms  of  elements 
f  and  g. 

Obviously  it  did  not  involve  invention  to  merely  add  the 
win  signal  of  Nakashima  to  the  games  of  Hayashi,  Mader 
or  Esmarian.     Yet  this  is  all  that  claim  3  recites. 

Furthermore,  the  multi-unit  game  patents  to  Chester, 
Wallace,  Higuchi,  Prina  and  Irsch,  none  of  which  were 
cited  by  the  Examiner  and  will  be  discussed  in  detail  later, 
all  show  the  use  of  visual  and/or  audible  signals  which 
function  whenever  an  individual  game  unit  completes  a 
win  as  called  for  in  elements  (f)  and  (g)  of  claim  3. 

Chester  No.  1,598,711  of  1926  [R.  424]  shows  a  win 
light  55  [see  Fig.  2,  R.  424,  and  Figs.  9  and  10,  R.  428]. 

Wallace  No.  1,697,701  of  1929  [R.  436]  discloses 
both  win  lights  and  a  bell  [see  Fig.  10,  R.  438]. 

Higuchi  No.  1,454,968  [R.  450]  shows  win  lights  105 
[see  Fig.  1,  R.  460]. 

Prina  No.  1,518,754  [R.  470]  utilizes  his  highest  lamp 
10  [see  Fig.  1,  R.  470]  as  a  win  light. 

Irsch  No.  1,458,844  [R.  486;  see  Fig.  2,  R.  488]  pro- 
vides an  annunciator  panel  in  which  there  is  a  marker  for 
each  game  unit. 
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Each  of  these  patents  provides  an  electrical  circuit  open 
until  a  win  has  been  made,  and  "supplementary  means  for 
indicating  a  winning  play,"  i.  e.,  the  exact  structure  and 
circuits  called  for  by  elements  (f  j  and  (g)  of  claim  3. 

It  clearly  was  not  invention  at  the  time  Gibbs  entered 
the  field  to  add  the  win  signal  circuits  of  the  multi-unit 
games  above  discussed  to  the  board  and  ball  game  units 
of  Nakashima,  Hayashi,  Mader  and  Esmarian.  Con- 
versely, there  was  no  invention  in  substituting  the  game 
boards  and  annunciator  panels  of  Nakashima,  Hayashi, 
Esmarian  or  Mader  in  place  of  the  electro-mechanical  de- 
vices of  the  multi-unit  games  of  Chester,  Wallace,  Hi- 
guchi,  Prina  and  Irsch  for  successively  eflfecting  a  series 
of  visible  steps  toward  a  win. 

In  the  "board  and  ball  type"  game  units  of  Nakashima, 
Hayashi,  Esmarian,  Mader  and  Gibbs,  the  successive  steps 
of  a  player  toward  a  win  are  indicated  by  the  successive 
illumination  of  a  series  of  lights.  In  the  multi-unit  games 
of  Chester,  Wallace,  Higuchi,  and  Irsch  the  player's  pro- 
gress toward  a  win  is  indicated  by  successive  positions  of 
a  movable  object  traveling  along  a  race  track.  Obviously 
it  was  a  mere  matter  of  choice  when  Gibbs  entered  the 
field  which  method  was  used  to  indicate  the  player's  pro- 
gress, particularly  in  view  of  Prina  who  used  the  suc- 
cessive light  method  of  the  board  and  ball  game  units  in 
his  competitive  multi-unit  game. 

''Invention  or  discovery  is  the  requirement  which 
constitutes  the  foundation  of  the  right  to  obtain  a 
patent;  and  it^was  decided  by  this  court,  more  than  a 
quarter  of  a  century  ago.  that  unless  more  ingenuity 
and  skill  were  required  in  making  or  applying  the 
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said  improvement  than  are  possessed  by  an  ordinary 
mechanic  acquainted   with  the  business,   there  is   an 
absence  of  that  degree  of  skill  and  ingenuity  which 
constitute  the  essential  elements  of  every  invention." 

Dunbar  v.  Myers,  94  U.  S.  187,  191. 

Furthermore,  Mr.  Gibbs'  own  testimony  shows  that 
prior  to  designing  the  game  illustrated  in  the  patent  in 
suit  he  was  fully  familiar  with  the  old  games  of  Bingo 
and  Tango  [R.  69,  77]  and  also  with  the  Wallace  and 
Higuchi  games  [R.  76,  147,  149-151].  As  a  matter  of 
fact,  Mr.  Gibbs  operated  one  of  the  Wallace  pig  games 
known  as  a  "Grunt  Derby"  immediately  prior  to  building 
his  first  electrified  bingo  game. 

Consequently,  we  have  a  situation  where  the  Plaintiff- 
Patentee  not  only  had  constructive  knowledge  of  the  prior 
art,  but  also  had  actual  working  knowledge  thereof. 

Additionally,  we  have  the  testimony  of  Mr.  Porter  [R. 
172]  who  first  laid  out  the  wiring  diagrams  for  Mr.  Gibbs, 
and  Mr.  Cannon  [R.  231]  who  re-designed  the  wiring  of 
the  Gibbs  games  and  manufactured  them  for  Gibbs,  to  the 
effect  that  no  invention  was  involved  in  designing  the  par- 
ticular electrical  or  mechanical  structures  shown  in  the 
Gibbs  patent.  Likewise,  the  Plaintiff's  expert  Mr.  Burke 
testified  [R.  100-103]  that  it  would  be  quite  simple  for  him 
as  an  electrical  engineer,  once  a  person  had  requested  him 
to  build  an  electrified  Bingo  game,  to  put  together  any 
number   of   circuits   which  would  accomplish   this   result. 

Since  the  prior  art  shows,  and  the  Examiner  so  held, 
that  the  broad  idea  of  an  electrified  Bingo  game  was  not 
patentable  to  Gibbs,  and  since  out  of  the  mouths  of  the 
Plaintiff,  his  witnesses  and  associates,  comes  a  vehement 
denial  that  any  invention  whatever  was  required  to  create 
the  structures  and  circuits  of  the  Gibbs  game,  we  come 
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inescapably  to  the  conclusion  that  no  invention  whatsoever 
was  present  in  the  Gibbs  patent. 

A  brief  reference  to  the  Gibbs  file  wrapper,  Exhibit  C 
in  evidence,  shows  that  all  of  the  broad  claims  submitted 
by  Gibbs  when  he  filed  his  application  to  the  general  idea 
of  an  electrified  Bingo  game  were  rejected  by  the  Patent 
Office,  in  which  rejection  Gibbs  acquiesced.  The  only 
claims  which  were  allowed  by  the  Examiner,  and  the  only 
claims  therefore  which  can  measure  and  define  the  alleged 
invention  of  Gibbs  are  claims  which  include  the  self-same 
electrical  and  structural  features  which  were  by  the  testi- 
mony of  Plaintiff,  his  witnesses  and  associates  merely  the 
exercise  of  the  ordinary  mechanical  and  electrical  skill  of 
people  working  in  that  art. 

In  designing  the  game  of  his  patent  Gibbs  merely  elec- 
trified the  well  known  game  of  Bingo.  For  the  Bingo 
basket  having  a  plurality  of  pockets  into  which  a  ball  was 
thrown,  Gibbs  used  a  well-known  game  board  of  Naka- 
shima  and  others  having  a  plurality  of  pockets  into  which 
a  ball  was  rolled.  For  the  Bingo  cards  upon  which  the 
players  placed  markers  corresix)nding  to  the  numbers  of 
the  pockets  into  which  the  Bingo  ball  was  thrown,  Gibbs 
used  the  conventional  annunciator  panel  of  Xakashima 
and  others  having  lights  corresponding  to  the  apertures 
on  the  game  board. 

The  player  instead  of  throwing  a  ball  at  a  basket  having 
pockets  therein,  rolled  the  ball  into  pockets  on  the  game 
board,  and  in  lieu  of  the  player  placing  a  marker  on  his 
numbered  card  the  player  saw  a  light  corresponding  to 
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that  number.  The  rules  of  play  were  exactly  the  same 
and  when  one  player  effected  a  win.  i.  e.,  five  markers  or 
lights  in  a  row,  the  game  was  stopped.  How  could  this 
possibly  be  invention  f 

As  was  aptly  stated  by  Mr.  Justice  Bradley  in  Atlantic 
Works  V.  Brady,  107  U.  S.  192,  at  page  200: 

"The  design  of  the  patent  laws  is  to  reward  those 
who  make  some  substantial  discovery  or  invention 
which  adds  to  our  knowledge  and  makes  a  step  in 
advance  in  the  useful  arts.  It  was  never  the  object 
of  those  laws  to  grant  a  monopoly  for  every  trifling 
device,  every  shadow  of  a  shade  of  an  idea,  which 
would  naturally  and  spontaneously  occur  to  any  skilled 
mechanic  or  operator  in  the  ordinary  process  of 
manufacture. 

"Such  an  indiscriminate  creation  of  exclusive  priv- 
ileges tends  rather  to  obstruct  than  to  stimulate  in- 
vention. It  creates  a  class  of  speculative  schemers 
who  make  it  their  business  to  watch  the  advancing 
wave  of  improvement  and  gather  its  foam  in  the  form 
of  patent  monopoly  which  enables  them  to  lay  a  heavy 
tax  on  the  industry  of  the  country,  without  contribut- 
ing anything  to  the  real  advancement  of  the  art.  It 
embarrasses  the  honest  pursuit  of  business  with  fears 
and  apprehensions  of  concealed  liens  and  unknown 
liabilities  to  lawsuits,  and  vexatious  accountings  for 
profits  made  in  good  faith." 

From  the  foregoing  discussion  it  is  seen  therefore,  that 
claim  3  is  invalid  both  for  lack  of  novelty  over  Nakashima, 
and  for  lack  of  invention. 
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C.     CLAIM  6  IS   INVALID. 

Claim  6  is  directed  to  the  complete  multi-unit  game 
shown  in  the  (libbs  patent  which  comprises  a  plurality  of 
the  individual  game  units  defined  in  claim  3.  It  will  be 
seen,  however,  that  in  describing  the  individual  game 
units,  claim  6  uses  much  broader  terminology  than  claim 
3  and  does  not  limit  the  units  to  a  board  game  as  does 
claim  3.  The  broad  language  in  the  first  portion  of  claim 
6  encompasses  not  only  board  games  of  the  type  shown 
by  Gibbs,  Nakashima  and  others,  but  also  the  competitive 
game  of  Prina  [R.  470]  previously  mentioned,  which  will 
shortly  be  discussed  in  detail.  The  balance  of  claim  6 
obviously  reads  on  Prina  and  the  other  multi-unit  games 
of  the  prior  art  as  will  be  pointed  out  later. 

Claims  7  and  8  are  dependent  upon  claim  6  and  likewise 
are  met  by  the  prior  art. 

Analyzing  claim  6,  we  find  that  it  logically  breaks  down 
into  elements  which  are  identified  in  the  Gibbs  patent  as 
follows : 

1.     Analysis  of  Claim  6: 
A  game  apparatus  comprising 

(a)  a  plurality  of  units  (Ul.  U2)  electrically  con- 
nected together,  each  of  said  units  including 

(1)  a  plurality  of  contact  devices  (switches  S,  53- 
54)  and 

(2)  a  plurality  of  indicators   (lamps   1-25), 

(3)  corresponding  in  number  and  subdivided  into 
corresponding  groups, 

(b)  }}icans  for  electrically  connecting  the  contact  de- 
vices with  the  corresponding  indicators  (circuits 
connecting  switches   S   with   relays   R   and   lamps 

1-25), 
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(c)  means  for  electrically  connecting  said  units  togeth- 
er and  with  a  source  of  electric  current  (wires  59, 
60  and  61), 

(d)  said  indicators  adapted  to  be  operated  when  and 
as  objects  are  moved  by  the  players  into  engage- 
ment with  the  contact  devices,  and 

(e)  means  (relays  R3  and  R2)  whereby  when  all  of 
the  indicators  in  any  group  of  any  one  of  said 
units  have  been  operated  to  complete  a  winning 
play 

(1)  the  indicators  on  all  of  the  units  except  the 
winning  unit  will  be  de-energized 

(2)  while  the  indicators  at  the  winning  unit  will 
remain  energized  for  the  purpose  described. 

As  mentioned  above,  the  first  portion  (a,  b,  d),  of 
claim  6  merely  specifies  that  each  of  the  game  units  shall 
have 

"a  plurality  of  contact  devices  and  a  plurality  of  in- 
dicators corresponding  in  number  and  sub-divided 
into  corresponding  groups,  said  indicators  being 
adapted  to  be  operated  when  and  as  objects  are  moved 
by  the  players  into  engagement  with  the  contact  de- 
vices." 

The  balance  of  claim  6  then  specifies  that  these  broadly 
described  game  units  shall  be  electrically  connected  to- 
gether and  means  provided  whereby  when  a  win  has  been 
accomplished  the  indicators  on  the  winning  unit  remain 
illuminated  and  those  on  the  competing  units  go  dark. 

If  the  patent  Examiner  handling  the  Gibbs  application 
had  made  even  a  cursory  examination  of  the  prior  art 
in  the  field  of  competitive  games  of  the  Gibbs  type  he 
would  have  found  at  least  some  of  the  multi-unit  game 
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patents  included  in  Defendant's  Exhibit  D  herein,  and 
obviously  would  not  have  allowed  claim  6  and  its  related 
claims.  However,  the  Examiner  did  not  cite  a  single 
multi-unit  game  patent  against  the  Ciibbs  claims,  but  al- 
lowed claim  6  and  other  claims  directed  to  the  entire 
game  on  the  first  Office  action. 

There  is  no  explanation  in  the  file  wrapper  or  elsewhere 
of  this  obvious  failure  by  the  Examiner  to  properly  ex- 
amine the  Gibbs  application  while  it  was  in  the  Patent 
Office.  With  such  careless  examination  on  the  part  of 
the  Examiner  it  is  understandable  why  he  did  not  fully 
appreciate  the  Nakashima  patent  as  hereinbefore  dis- 
cussed. 

As  clearly  shown  by  the  patents  to  Prina,  Chester,  Hi- 
guchi,  Wallace  and  Irsch,  the  broad  idea  of  electrically 
interconnecting  a  plurality  of  game  units  in  such  a  manner 
that  when  a  win  is  made,  the  winning  unit  is  maintained 
in  status  quo,  a  win  signal  is  operated  and  the  competing 
units  disconnected,  was  old  in  the  art.  That  this  sequence 
of  events  is  necessary  in  any  competitive  game  operated 
in  an  amusement  park  is  obvious. 

Gibbs  admitted  [R.  76,  147,  149]  that  these  three  fun- 
damentals in  competitive  games  as  shown  by  the  Wallace 
Grunt  Derby  and  the  Higuchi  Coney  Racer  were  old  and 
well  known  to  him  at  the  time  he  designed  his  electrified 
Bingo  game.  Each  of  these  prior  art  games  accomplished 
the  above-mentioned  three  functions  which  constitute  the 
essence  of  claim  6. 

As  will  be  pointed  out  hereinafter,  claim  6  and  claims 
7-10  which  are  also  directed  to  the  complete  competitive 
game  of  Gibbs  are  invalid  for  lack  of  invention,  but  before 
discussing  this  defense  we  will  point  out  how  Gibbs  by  his 
broad   language   in   claim   6   overstepped   the   permissible 
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bounds  of  claim  writing  and  directly  covered  the  prior  art 
structure  shown  in  the  Prina  patent  [R.  470-484]. 

"To  grant  to  a  single  party  a  monopoly  of  every 
slight  advance  made,  except  where  the  exercise  of 
invention  somewhat  above  ordinary  mechanical  or 
engineering  skill  is  distinctly  shown,  is  unjust  in 
principle  and  injurious  in  its  consequences." 

Atlantic  Works  v.  Brady,  107  U.  S.  192,  199. 

2.     Claim  6  Is  Anticipated  by  Prina: 

•  The  Prina  Patent  No.  1,518,754  [R.  470-484]  which 
issued  approximately  seven  years  prior  to  the  Gibbs  ap- 
plication shows  a  competitive  game  made  up  of  a  plurality 
of  units  each  operated  by  a  separate  player,  the  results  of 
the  players'  progress  being  "made  manifest  along  a  visible 
field  by  means  of  a  progressive  series  of  lamps  for  each 
unit"  [R.  477].  This  is  of  course  the  same  as  the  Gibbs 
game  where  the  progress  of  each  player  is  visible  as  the 
successive  lamps  are  illuminated. 

It  will  be  noted  from  Figure  1  of  Prina  that  he  provides 
a  plurality  of  manipulators  A-J,  each  of  which  is  to  be 
operated  by  a  separate  player,  which  are  connected  to  in- 
dividual annunciator  panels  a-j.  The  manipulators  A-J 
each  comprises  a  wheel  17  [see  Fig.  4]  which  is  gear- 
connected  to  a  pivoted  switch  arm  26  carrying  a  contact 
shoe  29  adapted  to  sweep  up  and  down  over  a  plurality 
of  contact  buttons  la-9a,  inclusive.  The  contact  buttons 
la-9a  are  connected  to  indicator  lamps  1-9,  inclusive,  so 
that  as  the  movable  contact  29  engages  a  contact  button, 
its  corresponding  indicator  lamp  will   be  energized. 

In  the  operation  of  the  game  the  player  rotates  his 
hand  wheel  17  at  various  speeds  in  order  to  successively 
energize  the  indicators  1-9  which  will  thereupon  remain 
illuminated  during  the  play. 
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After  the  ninth  lamp  is  lighted,  a  higher  speed  of  ro- 
tation must  be  obtained  to  cause  the  win  lamp  10  to  be 
lighted.  When  this  proper  speed  is  attained  the  win  lamp 
10  will  be  energized  and  the  competing  units  are  instantly 
shut  down.  It  will  be  noticed  that  the  win  light  10  is  on 
a  separate  auxiliary  circuit  which  is  energized  after  the 
first  nine  lights  are  illuminated  in  the  same  manner  as 
the  Gibbs  win  signal  circuit  is  energized  after  five  of  his 
lights  in  a  line  have  been  illuminated. 

Applying  Prina  to  claim  6  we  find  that  it  completely 
meets  each  and  every  essential  element  thereof.  To  clearly 
show  this  anticipation  of  claim  6  by  the  Prina  patent  we 
will  now  reproduce  the  analysis  of  claim  6,  in  the  outline 
form  heretofore  used,  pointing  out  wherein  each  of  the 
elements  of  this  claim  is  met  by  corresponding  parts  of 
the  Prina  disclosure. 

Claim  6: 

A  game  apparatus  comprising 

(a)  a  plurality  of  units  electrically  connected  together, 
each  of  said  units  including 

(1)  a  plurality  of  contact  devices  (Prina  contact 
buttons  la-9a,  inc.)  and 

(2)  a  plurality  of  indicators  (Prina  lamps  1-9, 
inc.) 

(3)  corresponding  in  number  (Prina  lamps  1-9 
correspond  in  number  to  his  contacts  la-9a) 
and 

(4)  subdivided  into  corresponding  groups  (the 
Prina  lamps  and  contact  devices  can  be  sub- 
divided into  groups  if  desired) 
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(b)  means  for  electrically  connecting  the  contact  de- 
vices with  the  corresponding  indicators  (Prina  con- 
nectors  lb-9b) 

(c)  means  for  electrically  connecting  said  units  to- 
gether with  a  source  of  electric  current  (Prina 
main  leads  36,  37  and  auxiliary  leads  40  and  55) 

(d)  said  indicators  adapted  to  be  operated  when  and 
as  objects  are  moved  by  the  players  into  engage- 
ment with  the  contact  devices  (Prina  indicators 
1-9  are  operated  when  shoe  29,  moved  by  the  play- 
er in  response  to  rotation  of  hand  wheel  17,  en- 
gages the  contacts  la-9a) 

(e)  means  whereby  when  all  of  the  indicators  (Prina 
lamps  1-9)  in  any  group  of  any  one  of  said  units 
have  been  operated  to  complete  a  winning  play 

(1)  the  indicators  on  all  of  the  units  except  the 
winning  unit  will  be  de-energized  (accom- 
plished by  breaking  main  line  contacts  39,  52 
which  shuts  off  power  to  competing  game 
units) 

(2)  while  the  indicators  at  the  winning  unit  will 
remain  energized  for  the  purpose  described 
(closing  of  auxiliary  power  circuit  for  win- 
ning unit  to  switch  53,  54  which  maintains 
indicators  1-9  and  win  lamp  10  illuminated 
on  the  winning  unit.     [R.  479,  lines  85-90]). 

It  is  thus  seen  that  because  of  the  broad  terminology  of 
claim  6  the  Prina  patent  meets  each  and  every  element 
thereof  with  the  one  exception  that  he  does  not  subdivide 
his  indicators  into  groups  as  mentioned  in  element  a-4. 
However,  as  mentioned  previously,  the  Patent  Office  held 
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and  Gibbs  acquiesced  thereto,  and  the  trial  court  so  held, 
that  it  is  immaterial  whether  the  indicators  be  arranged 
in  one  large  or  in  several  small  groups  since  the  result, 
to-wit,  the  accomplishment  of  a  win  when  a  given  number 
of  lights  are  energized,  is  the  same  in  each  case. 

Claim  6  then  is  therefore  fully  anticipated  by  the  Prina 
patent  and  consequently  invalid,  it  being  remembered  that 
there  is  no  mention  whatsoever  in  this  claim  of  a  game 
board  or  a  ball,  or  apertures  for  the  ball  to  pass  through. 
In  other  words,  Gibbs  in  his  attempt  to  broadly  cover  his 
device  again  overstepped  himself  and  extended  his  mo- 
nopoly to  cover  the  Prina  game  as  well  as  his  own.  As 
is  so  often  stated,  "That  which  infringes  if  later,  antici- 
pates if  earlier"  (Miller  v.  Eagle,  151  U.  S.  186),  and 
since  Prina  would  infringe  Gibbs'  claim  6,  it  being  prior 
in  time,  invalidates  claim  6. 

3.     Claim  6  Is  Also  Invalid  for  Lack  of  Ixvextiox  : 

Referring  back  to  our  analysis  of  claim  6,  it  will  be 
seen  that  elements  a,  b  and  d  thereof  specify  that  the  in- 
dividual units  shall  include 

"a.  plurality  of  contact  devices  and  a  plurality  of 
indicators  corresponding  in  number  and  subdivided 
into  corresponding  groups,  means  for  electrically  con- 
necting the  contact  devices  with  the  corresponding 
indicators,  *  *  *  said  indicators  adapted  to  be 
operated  when  and  as  objects  are  moved  by  the  play- 
ers into  engagement  with  the  contact  devices," 

This  portion  of  claim  3  even  if  narrowly  construed  by 
reading  into  it  words  which  are  not  there,  describes  the 
board  and  ball  games  of  Nakashima.  Hayashi,  Esmarian 
and  Mader,  since  each  of  these  prior  patents  discloses  a 
game  board  having  a  plurality  of  apertures  and  contact 


devices  therein  and  a  plurality  of  indicators  correspond- 
ing to  said  contact  devices,  electrically  connected  thereto 
and  adapted  to  be  operated  when  a  ball  is  moved  by  the 
player  into  engagement  with  said  contact  devices. 

Obviously  then,  the  first  half  of  claim  6  was  old  in 
the  art  when  Gibbs  entered  the  field  and  if  the  claim  is  to 
be  allowable  we  must  look  elsewhere  for  novelty  therein. 

Element  (c)  of  course  adds  nothing  novel  to  the  com- 
bination since  it  merely  re-recites  part  of  element  (a), 
to-wit,  "means  for  electrically  connecting  the  units  to- 
gether and  with  a  source  of  power."  This  leaves  only 
element  (e)  as  a  possible  source  of  novelty. 

Examining  element  (e)   we  find  that  it  recites: 

''means  whereby  when  all  of  the  indicators  in  any 
group  of  any  one  of  said  units  have  been  operated 
to  complete  a  winning  play  the  indicators  on  all 
of  the  units  except  the  winning  unit  will  be  de- 
energized  while  the  indicators  at  the  winning  unit 
will  remain  energized." 

It  will  be  recognized  that  the  foregoing  is  rather  broad 
language,  and  as  hereinbefore  stated,  reads  directly  on 
the  prior  art  patents  now  to  be  discussed. 

Chester  Patent  No.  1,598 Jll  [R.  423-434]  issued  in 
1926  shows  a  competitive  game  made  up  of  a  plurality 
of  electrically  interconnected  units,  each  operated  by  an 
individual  player  by  means  of  a  wheel  19  to  advance  a 
pair  of  dancers  31  around  a  circular  track.  When  the 
dancers  reach  their  goal  they  close  a  win  switch  30  which 
operates  relay  53  to  energize  relay  62  in  the  main  line 
to  cut  off  power  to  the  non-winning  game  units.  The 
operation   of   relay    53   also   closes   the   circuit   to   a   win 


lamp  55  and  sets  up  a  transfer  circuit  to  maintain  said 
lamp  energized  after  the  win  is  made  and  the  competing 
units  are  disconnected.  It  is  thus  seen  that  the  patent 
to  Chester  fully  and  completely  meets  all  of  the  terms 
of  elements  (c)  and  (e)  of  Gibbs'  claim  6. 

Wallace  Paicnt  No.  1,697,701  fR.  434-447]  issued  in 
1929  covers  the  apparatus  referred  to  by  Mr.  Gibbs  in 
his  testimony  as  the  "Grunt  Derby."  In  this  game  a  num- 
ber of  parallel  race  tracks  are  provided,  each  with  a 
moving  object  in  the  form  of  a  pig  and  a  little  boy. 
The  players  are  each  provided  with  an  individual  playing 
board  (as  in  Gibbs)  over  which  the  player  rolls  a  ball 
to  make  it  pass  through  one  of  the  apertures  at  the  rear 
of  the  board.  A  switch  is  disposed  under  these  apertures 
so  that  the  ball  in  passing  through  any  one  of  them 
closes  the  switch  to  complete  a  circuit  to  an  electric  motor 
which  advances  the  pig  a  short  distance  up  its  particu- 
lar track. 

The  object  of  the  game  is  to  get  one  of  the  pigs  to 
traverse  the  path  to  the  winning  position,  and  when  the 
pig  has  arrived  at  its  goal  a  win  lamp  circuit  is  closed 
showing  which  unit  has  won  and  at  the  same  time  op- 
erates a  power  relay  to  cut  off  the  power  to  the  other 
games.  It  is  to  be  noted  that  in  addition  to  clearly  meet- 
ing elements  c  and  e  of  claim  6  that  Wallace  additionally 
shows  a  board  and  ball  game  of  the  Gibbs  type. 

HiGUCHi  Patent  No.  1,454P68  [R.  450-467]  illustrates 
the  Coney  Racer  with  which  Mr.  Gibbs  was  familiar  at 
the  time  he  designed  his  game.  Higuchi  had  a  racing 
game  quite  similar  to  that  of  Wallace  except  that  it  em- 
ploys rabbits  instead  of  pigs,  as  seen  best  in  Fig.  1  [R. 
460].  Each  player  was  provided  with  a  manually  op- 
erated catapult  device  for  throwing  a  ball  so  that  it  would 
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engage  electrical  contacts  which  would  in  turn  operate  a 
motor  to  advance  the  player's  rabbit  a  certain  distance  up 
the  race  track.  When  a  win  is  made  a  win  lamp  105  is 
energized  and  the  other  games  are  de-energized.  Here 
again  we  find  a  competitive  prior  game  which  completely 
meets  the  terms  of  elements  c  and  e  of  Gibbs'  claim  6. 

Irsch  Patent  No.  1,458,884  [R.  486-494]  shows  an- 
other competitive  game  wherein  a  plurality  of  individual 
game  units  are  electrically  connected  together,  each  pro- 
vided with  a  duck  that  travels  along  a  path  as  the  operator 
rotates  a  wheel  68.  An  annunciator  panel  2  is  provided 
to  indicate  a  win  when  a  player  causes  his  duck  to  travel 
the  full  length  of  the  track  and  deposit  an  ^gg  into  a  cup 
24.  The  weight  of  the  tgg  depresses  spring  contact  26 
causing  it  to  engage  stationary  contact  27  to  close  the 
annunciator  circuit  for  that  particular  game,  thus  an- 
nouncing the  fact  of  the  win.  Completion  of  a  win  by 
one  player  disconnects  through  movement  of  main  switch 
59  all  of  the  competing  games,  which  again  satisfies  the 
terms  of  elements  c  and  e  of  claim  6. 

It  is  not  difficult  to  see  how  Mr.  Gibbs,  who  at  the  time 
of  making  his  alleged  invention  was  operating  one  of  the 
Wallace  Grunt  Derbys,  should  progress  from  the  Grunt 
Derby  to  the  electrified  Bingo  game  disclosed  in  his  patent. 
Being  familiar  with  the  popular  game  of  Bingo,  his  natu- 
ral approach  to  the  problem  was  to  duplicate  the  conven- 
tional Bingo  basket  and  card  on  the  game  board  and 
annunciator  panel  respectively,  of  the  Nakashima,  Haya- 
shi,  Esmarian  and  Mader  games,  thereby  producing  his 
single  game  unit;  and  then  to  hook  up  his  units  as  in  the 
Wallace  game  which  he  was  then  operating,  or  the  Higu- 
chi  game  with  which  he  was  familiar.  Certainly  these 
thought  processes  and  actions  did  not  rise  to  the  dignity 


of   invention   and   did   not   justify    the   grant   of    patent 
monopoly. 

Plaintiff's  expert  and  associates  testified  that  once  this 
general  concept  was  given  to  anyone  skilled  in  the  art  the 
particular  mechanism  and  circuits  for  accomplishing  the 
same  amounted  to  nothing  but  ordinary  skill  which  any 
technician  could  supply.  For  example,  the  game  units 
could  be  connected  in  the  manner  taught  by  Prina  or 
Chester  which  is  the  system  followed  by  the  defendant, 
or  they  could  be  connected  as  shown  by  Wallace  or 
Higuchi  with  which  Gibbs  was  familiar. 

As  the  Supreme  Court  said  in  the  case  of  Standard 
Brands  v.  National  Grain,  308  U.  S.  34: 

"His  process  is  the  result  of  the  exercise  of  the  skill 
of  the  calling,  the  application  of  an  old  principle  to 
a  similar  or  analogous  subject  with  no  change  in  the 
manner  of  application  and  without  any  substantially 
different  result." 

D.     CLAIMS  7  AND  8  ARE  INVALID. 

1.      Claim  7  Is  Anticipated  by  Prina  and  Void  for 
Lack  of  Invention  : 

Claim  7  is  dependent  upon  claim  6,  merely  adding 
thereto 

"an  independent  supplementary  signal  at  each  of  said 
units  for  signalling  a  winning  play  to  the  players," 

which  in  the  Gibbs  game  is  the  win  light  L  or  the  bell  69. 

It  is  at  once  apparent  therefore  that  claim  7  is  also 
anticipated  by  Prina  since  the  win  light  10  of  Prina  is 
identical  with  the  win  light  L  of  Gibbs.  Since  Prina 
anticipates  claim  6  it  also  therefore  anticipates  claim   7. 

Furthermore,  the  game  of  Nakashima  has  a  supple- 
mentary win  signal,  to-wit,  his  bell  14,  and  similar  win 
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signals  are  shown  in  the  multi-unit  game  patents  such, 
for  example,  as  the  win  lights  55  of  Chester,  the  lamps  67 
of  Wallace,  the  win  lamps  105  of  Higuchi,  and  the  an- 
nunciator windows  of  Irsch.  Consequently,  claim  7  is 
also  invalid  for  lack  of  invention  since  it  adds  nothing  to 
claim  6  not  shown  by  the  same  prior  patents  which  invali- 
date claim  6. 

2.      Claim  8  Is  Anticipated  by  Prina  and  Void  for 
Lack  of  Invention: 

This  claim  also  depends  upon  claim  6  and  must  stand 
or  fall  with  claim  6  for  the  same  reasons  ascribed  to 
claim  7. 

Claim  8  merely  adds  to  claim  6  the  limitation  found  in 
claim  7,  to-wit, 

"an  independent  supplementary  signal  for  signalling 
a  win" 

and  in  addition  thereto 

"means  under  the  control  of  the  operator  for  opening 
and  closing  the  circuits  of  all  the  units  simultaneously 
at  will." 

This  latter  element  is  the  main  switch  68  in  the  Gibbs 
patent. 

Such  means  are  present  in  the  patents  to  Chester 
(switch  71),  Wallace  (switch  64),  Higuchi  (switch  74) 
and  Irsch  (switch  59)  and  are  inherent  in  the  Prina  game 
as  illustrated.  Obviously  it  would  not  be  invention  to 
add  a  main  circuit  switch  to  any  electrical  apparatus,  and 
claim  8  like  claims  6  and  7  is  anticipated  by  Prina  and  is 
additionally  void  for  lack  of  invention  over  the  other 
patents  cited. 


e.   claims  9  and  10  are  invalid. 

1.      Claims  9   and   10  Claim   an    Invention    Other 
Than  the  One  Disclosed: 

To  facilitate  consideration  of  claim  9  it  is  reproduced 
here  in  outline  form  as  follows : 

Analysis  of  Claim  9: 

A  game  apparatus  comprising 

(a)  a  plurality  of  electrically  connected  units  each  includ- 
ing 

(1)  a  game  board  (C)  with  a  plurality  of  apertures 
therein  (26-50)  and 

(2)  an  annunciator  (A)  with  a  plurality  of  indica- 
tors thereon  (lamps  1-25), 

(b)  electrical  contacts  (switches  S)  adjacent  each  of  said 
apertures  connected  in  the  circuits  of  said  indicators, 

(c)  said  indicators  and  said  apertures  corresponding  in 
number  and  subdivided  into  corresponding  groups 
(1)   whereby    when    objects    are    deposited    in    said 

apertures   by   the  players   at   the   several   units, 
corresponding  indicators  will  be  energized. 

(d)  a  supplementary  signal  circuit  on  each  of  said  units 
(conductors  109-110  to  win  lamp  L) 

(e)  and  means  for  holding  said  signal  circuit  open  until 
all  of  the  indicators  of  any  group  on  each  of  said 
units  have  been  energized 

(f)  and  for  closing  said  signal  circuit  when  all  of  the 
indicators  of  any  unit  have  been  energized 

(g)  and  means  controlled  by  the  closing  of  the  signal 
circuit  o\  the  winning  unit  for  discontinuing  the 
signals  and  opening  the  circuits  of  the  indicators  on 
all  other  units. 


From  the  above  outline  it  is  readily  apparent  that  claim 
9  is  ambiguous  and  indefinite  in  reciting  a  game  apparatus 
not  disclosed  in  the  Gibbs  patent.  In  elements  e  and  f 
above  the  claim  recites 

''means  for  holding  said  signal  circuit  open  until  all 
of  the  indicators  of  any  group  on  each  of  said  units 
have  been  energized  and  for  closing  said  signal  cir- 
cuit when  all  of  the  indicators  of  any  unit  have  been 
energized." 

In  the  Gibbs  game  as  disclosed  in  the  specification,  the 
supplementary  signal  circuit  is  closed  when  all  of  the 
indicators  in  any  group  of  any  one  unit  are  energized,  i.  e., 
the  win  circuit  is  closed  as  soon  as  any  group  of  five  lights 
in  a  row  on  any  of  the  game  units  is  energized.  There 
is  no  showing  whatsoever  in  the  Gibbs  specification  of 
means  for  holding  the  signal  circuit  open  until  a  group 
on  each  unit  is  energized,  nor  of  means  for  closing  the 
signal  circuit  when  all  the  indicators  of  a  unit  have  been 
energized.  Consequently  claim  9  is  void  as  claiming  an 
invention  not  disclosed  in  the  specification. 

Furthermore,  elements  e  and  f  are  inconsistent  with 
each  other  since  element  (e)  provides  means  for  holding 
the  signal  circuit  open  until  all  of  the  indicators  in  any 
group  on  each  of  the  units  is  energized,  whereas  element 
(f)  provides  for  closing  said  circuit  when  all  of  the  indi- 
cators of  any  unit  have  been  energized.  Since  elements 
(e)  and  (f)  are  both  talking  about  the  same  circuit  it  is 
obvious  that  one  of  them  is  wTong — the  circuit  can't  meet 
both  requirements.  As  a  matter  of  fact,  both  elements 
are  wrong  as  previously  mentioned. 

Claim  10,  being  dependent  upon  claim  9  is  likewise 
invalid  for  the  ambiguities  set  forth  in  claim  9  and  as  not 
claiming  the  invention  described  in  the  Gibbs  patent. 


—47-- 

2.      Claims  9  and  10  Are  Invalid  for  Lack  of  Inven- 
tion: 

Claim  9  is  a  somewhat  narrower  version  of  claim  6  and 
is  not  only  void  for  claiming  an  invention  other  than  that 
disclosed  in  the  specification,  but  is  also  invalid  for  lack 
of  invention  over  the  prior  art  patents  heretofore  dis- 
cussed. 

Elements  a,  b  and  c  of  claim  9  describe  a  single  Gibbs 
unit  in  practically  the  same  language  as  used  in  elements 
a,  b  and  d  of  claim  6  except  that  the  unit  is  described  as 
one  employing  a  game  board  with  a  plurality  of  apertures 
into  which  objects  may  be  deposited  to  operate  the  electri- 
cal contacts.  The  balance  of  claim  9,  to-wit,  elements  d, 
e,  f  and  g,  attempt  to  describe  the  same  subject  matter  as 
the  last  half  of  claims  6  and  7,  but  in  somewhat  different 
language. 

As  was  the  case  with  claim  6,  the  first  portion  of  claim 
9  reads  squarely  on  the  board  and  ball  game  patents  of 
Nakashima,  Hayashi,  Esmarian  and  Mader  with  the  one 
exception  that  the  indicators  and  apertures  are  stated  as 
being  subdivided  into  groups.  However,  as  previously 
mentioned,  the  original  claims  of  the  Gibbs  application 
which  were  directed  to  this  feature  were  all  rejected  by 
the  Examiner  on  the  ground  that  "no  invention  would  be 
involved  in  connecting  certain  groups  of  holes  14  in 
Esmarian  with  a  master  signal  in  view  of  Nakashima." 

The  acquiescence  of  Gibbs  to  this  rejection  by  the 
Examiner  of  claims  directed  to  the  feature  of  subdividing 
the  apertures  and  lights  into  groups  now  estops  the  De- 
fendant from  urging  that  this  element  contributes  any- 
thing to  the  patentability  of  the  claim. 

Each  (n"  the  prior  art  patents,  Nakashima.  Hayashi. 
Esmarian  and  Mader,  discloses  a  game  apparatus  com- 
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prising  an  electrical  unit  including  a  game  board  v/ith  a 
plurality  of  apertures  therein,  an  annunciator  having  a 
corresponding  number  of  indicators,  and  electrical  con- 
tacts adjacent  each  of  said  apertures  connected  in  the 
circuits  of  said  indicators,  whereby  when  objects  are  de- 
posited in  said  apertures  by  the  players  at  the  several 
units,  corresponding  indicators  will  be  energized. 

The  last  half  of  claim  9  (elements  d,  e,  f  and  g)  to  the 
extent  that  it  is  intelligible  describes,  as  does  the  last  half 
of  claims  6  and  7,  the  circuits  connecting  the  individual 
game  units  together  so  that  when  there  is  a  win,  a  win 
light  on  the  winning  game  will  be  illuminated  and  the 
competing  units  will  be  disconnected. 

This  last  portion  of  claim  9  is  even  more  clearly  met  by 
the  multi-unit  game  patents  to  Prina,  Chester,  Wallace, 
Higuchi  and  Irsch  than  was  claim  6,  each  of  which  shows 
a  "supplementary  signal  circuit"  which  when  closed  "dis- 
continues" the  competing  game  units. 

In  summary,  then,  it  is  apparent  that  claim  9  like  claim 
6  is  unpatentable  over  any  one  of  the  patents  to  Nakashima, 
Hayashi,  Esmarian  or  Mader  in  view  of  any  one  of  the 
competitive  game  patents  to  Prina,  Chester,  Wallace, 
Higuchi  or  Irsch.  By  simply  combining  any  one  of  the 
first  group  with  any  one  of  the  second  group,  the  entire 
Gibbs  construction  of  claim  9  is  obtained.  Hence  claim 
9  is  void  for  lack  of  invention. 

As  was  said  by  this  Court  in  the  case  of  Ray  v.  Bunting 
Ironworks,  4  F.  (2d)  214, 

"The  selection  and  putting  together  of  the  most  de- 
sirable parts  of  different  machines  in  the  same  or 
kindred  art,  making  a  new  machine,  but  in  which 
each  part  operates  the  same  way  as  operated  before 
and  effects  the  same  result  cannot  be  invention." 
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Claim  10  is  dependent  upon  claim  9  and  merely  adds  to 
claim  9  the  limitation  of 

"an  audible  signal  commonly  connected  with  ail  of 
said  units  and  adapted  to  be  operated  upon  the  closing 
of  the  supplementary  signal  circuit  of  any  of  said 
units." 

The  addition  of  this  element  does  not  help  the  validity  of 
the  claim  in  the  slightest  since  such  an  audible  signal  is 
shown  in  the  same  prior  art  patents  which  invalidate 
claim  9. 

An  audible  signal  is  found  in  the  Nakashima.  Wallace 
and  Mader  patents,  and  furthermore,  it  could  not  pos- 
sibly amount  to  invention  to  merely  substitute  an  audible 
signal  for  a  visual  signal  in  the  other  prior  art  games 
where  the  two  are  admittedly  equivalent. 

Consequently,  it  is  apparent  that  claim  10  must  fall 
with  claim  9, 

( 1 )  because  being  dependent  on  claim  9  it  is  ambiguous 
and  describes  an  invention  other  than  the  one 
shown  in  the  Gibbs  patent,  and 

(2)  because  its  addition  to  claim  9  cannot  lend  patent- 
ability to  an  otherwise  invalid  claim. 

The  Supreme  Court  in  Pozcers  Kennedy  Co.  v.  Concrete 
Company,  282  U.  S.  175,  stated  the  situation  with  respect 
to  claim  10  very  succinctly  as  follows: 

"Neither  the  combination  of  old  elements  or  devices 
accomplishing  no  more  than  an  aggregation  of  old 
results  nor  the  use  of  an  old  apparatus  or  appliance 
for  a  new  purpose  is  invention." 


—so- 
il. 

The  Issues  of  Infringement. 

A.  CONSTRUCTION  AND  OPERATION  OF  THE  OLD  FAWN 

GAME. 

The  old  Fawn  game  is  described  in  detail  commencing 
at  page  5  of  the  Appendix  and  we  will  only  point  out 
here  the  essential  parts  thereof  necessary  for  our  consid- 
eration of  the  issues  of  infringement. 

The  old  Fawn  game  [see  photographs,  R.  325-341] 
comprised  a  number  of  game  units,  each  to  be  played  by  a 
separate  player,  each  unit  including  a  game  board  over 
which  a  player  repeatedly  projected  a  ball.  The  game 
board  had  24  holes  through  which  the  ball  could  pass,  the 
holes  being  arranged  in  two  lateral  rows  of  12  holes  each. 
The  ball  in  passing  through  any  of  the  holes  on  its  way 
to  be  returned  to  the  player  for  additional  play  operated 
a  paddle,  one  of  which  was  located  beneath  each  hole. 
Each  paddle  was  part  of  a  switch  in  circuit  with  an  indi- 
cator light  on  an  annunciator  panel  for  that  unit.  The 
paddles  were  balanced  so  that  once  depressed  by  the  ball 
falling  thereon  they  stayed  depressed  to  keep  the  switch 
closed  and  their  corresponding  indicator  lamp  lit.  The 
panel  included  25  lamps  arranged  in  vertical  and  hori- 
zontal rows  in  the  same  manner  as  shown  in  the  Gibbs 
patent. 

Each  of  the  paddles  when  depressed  by  the  passage  of 
the  ball  released  a  pin  on  one  of  a  series  of  wheels  beneath 
the  game  board,  the  wheels  having  additional  pins  engag- 
ing "win"  bars  so  that  when  all  of  the  paddles  for  any 
horizontal,  vertical,  or  diagonal  group  of  indicator  lamps 
had  been  depressed,  the  vertical  "win"  bar,  the  horizontal 
"win"  bar,  or  the  diagonal  "win"  bar  would  be  moved  by 
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the  wheels  causing  a  merciir>'  switch  carried  by  another 
bar  to  close  a  separate  "win"  circuit. 

The  completion  of  the  "win**  circuit  energized  a  **if%-in'* 
relay  which  (a)  energized  a  supplementary  signal  lamp  on 
top  of  the  annunciator  panel;  (b)  disconnected  the  normal 
power  circuit  supph-ing  power  to  the  indicator  lamps  of 
the  winning  unit:  (c)  closed  an  auxiliar>-  power  circuit 
to  the  indicator  lamps  on  the  winning  imit:  and  (d)  actu- 
ated a  main  power  relay  to  disconnect  the  supply  of  power 
to  all  of  the  other  units,  thus  stopping  the  same. 

The  game  was  re-started  by  the  operator  actuating  a 
restart  le\er  commofi  to  all  of  the  units  which  lifted  all  of 
the  paddles  back  to  their  pin  engaging  position  and  opened 
the  indicator  lamps*  circuits  which  had  been  closed  by  the 
depressed  paddles.  This  action  also  opened  the  mercury 
switch-  de-energizing  the  "win"  relay  and  allowing  tbc 
main  power  switch  to  re-dose. 

This  game  had  no  audible  signal  corresponding  to  the 
Gibbs  audible  signal  69.  Likewise,  it  did  not  have  indi- 
\-idual  lamp  relays  or  any  means  odier  than  the  paddle 
switches  for  mainniiTiiTig  the  indicators  energized. 

R    CONSTRUCTION  AND   OPERATION   OF   NEW   FAWN 

GAMS. 

The  new  Fawn  game  includes  the  same  structural  and 
mechanical  units  including  game  boards,  anmmciator 
panels,  the  paddles  beneath  the  holes  in  the  game  boards, 
the  pin  and  wheel  mechanisms  for  cootroDing  die  mer- 
cury s\Wtches.  and  the  mechanism  for  resettii^  the  pad- 
dles when  a  game  is  to  be  restarted,  as  were  present  in  the 
original  Fawn  game- 
However,  the  suf^plementary  signal  light  on  each  of  the 
unit  annunciator  panels  has  been  Hmrinated. 
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Also  the  circuits  have  been  changed  so  that  the  new 
Fawn  game  is  not  competitive  as  was  the  old  game.  The 
operation  of  the  "win"  relay  on  any  unit  does  not  shut 
down  the  other  game  units  but  on  the  contrary  all  of  the 
units  remain  energized  even  though  the  "win"  relay  on 
one  or  more  of  the  units  is  actuated. 

The  stopping  of  the  game  is  controlled  solely  by  a  time 
clock.  The  clock  is  started  at  the  beginning  of  a  game 
when  the  operator  actuates  the  restart  lever  and  the  game 
continues  for  the  time  period  for  which  the  clock  is  set. 
At  the  end  of  the  predetermined  time  the  clock  opens  the 
main  power  switch,  stopping  the  game  and  stopping  the 
clock  until  it  is  restarted  by  the  operator  of  the  games. 
Since  the  completion  of  a  winning  row  of  indicator  lights 
on  one  unit  does  not  stop  the  game,  the  other  players  con- 
tinue the  play  until  the  end  of  the  clock  time  period,  there- 
by making  it  possible  to  have  several  winners.  The  lights 
are  extinguished  only  at  the  end  of  the  time  period. 

In  the  altered  Fawn  game  there  is  no  audible  signal 
corresponding  to  the  Gibbs  audible  signal  bell  69,  and  of 
course  no  win  lamp  L.  (For  a  detailed  description  of  the 
new  Fawn  game  see  Appendix,  p.  10.) 

c.   the  new  fawn  game  does  not  infringe. 

1.      Claims  9  and  10  Are  Not  Infringed  by  the  New 
Game  : 

As  has  been  pointed  out  heretofore,  claims  9  and  10  to 
the  extent  that  they  are  intelligible  are  directed  to  the  same 
subject  matter  as  claims  6  and  7,  being  merely  narrower 
versions  thereof.  Since  the  trial  court  held  that  the  new 
Fawn  game  did  not  infringe  broad  claims  6  and  7,  it  is 
obvious  error  for  the  court  to  have  held  narrow  claims  9 
and  10  infringed  by  the  new  Fawn  game.     In  this  connec- 
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tion  it  is  interesting  to  note  that  Plaintiff  neglected  to  pre- 
sent any  findings  to  try  and  substantiate  this  erroneous 
ruling  of  the  Court.  Nor  is  any  hint  given  in  the  Court's 
opinion.  We  are  left  completely  in  the  dark  on  the  sub- 
ject. 

It  is  axiomatic  that  if  a  broad  claim  is  not  infringed 
by  an  accused  structure,  then  narrozver  versions  of  that 
claim  cannot  possibly  be  infringed. 

This  elementary  rule  of  patent  law  was  finally  recog- 
nized by  the  trial  court  when  after  having  first  found 
broad  claim  6  not  infringed  but  its  dependent  claims  7  and 
8  infringed,  the  Court  reversed  itself  and  conceded  that 
claims  7  and  8  also  were  not  infringed.  This  ruling  is 
found  on  pages  288  and  289  of  the  Record  as  follows: 

"Mr.  Fulwider:  In  view  of  the  fact  that  claims  7 
and  8  depend  directly  on  6,  is  it  your  Honor's  inten- 
tion to  hold  them  infringed,  whereas  the  broader 
claims  would  not  infringe? 

The  Court :     Only  to  that  extent. 

Mr.  Fulwider:  My  thought  was  if  claim  6,  the 
broad  claim,  is  not  infringed,  then  claims  7  and  8, 
the  narrow  claims,  could  not  be  infringed.     .     .     . 

The  Court  (to  Mr.  Huebner) :  What  is  your  view 
about  that?  I  think  they  probably  fell  with  it.  I 
think  Mr.  Fulwider  is  right. 

Mr.  Huebner:  I  think  the  point  he  makes  is  cor- 
rect, so  far  as  the  application  of  the  rules  go. 

The  Court:  I  will  eliminate  7  and  8,  because  they 
are  dependent  on  6." 

Even  a  cursory  reading  of  claim  9  shows  that  it,  like 
claim  7,  is  merely  a  narrow  version  of  claim  6.  This 
fact  was  ignored  by  the  trial  court  and  evaded  by  counsel 
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for  Plaintiff  as  appears  on  page  289  of  the  Record  as 
follows : 

"Mr.  Fulwider:  May  I  ask  a  question  of  Mr. 
Huebner  along  that  line:  Isn't  it  true  also,  Mr, 
Huebner  that  9  and  10,  although  written  indepen- 
dently are  narrower  than  claim  6,  and  are  directed  to 
the  same  subject  matter? 

Mr.  Huebner:     I  decline  to  answer  that. 

The  Court:  I  think  we  will  let  them  stand.  The 
chief  claim  we  are  interested  in  is  claim  3." 

Since  there  are  no  Findings  to  substantiate  the  trial 
court's  ruling  that  the  new  Fawn  game  infringed  claims  9 
and  10  we  must  refer  to  the  Court's  discussion  with  Plain- 
tiff's counsel  during  his  final  argument  and  the  Court's 
opinion  to  try  and  find  the  answer  to  this  anomaly. 

As  is  apparent  from  said  discussion  and  the  Court's 
opinion,  the  Court  held  that  the  Defendant  by  changing 
the  old  Fawn  game  to  a  non-competitive  game  removed 
the  game  from  the  scope  of  claim  6.  See  R.  262,  where 
the  Court  stated  with  respect  to  the  nezu  Fawn  game  as 
follows : 

'The  Court  (to  Mr.  Huebner)  :  *  *  *  ^^^t  is 
the  fundamental  distinction,  that  while  there  is  a  pos- 
sibility that  several  persons  may  win,  and  also  the 
possibility  that  no  one  might  win  in  his  (Faulkner's) 
game,  while  your  game  goes  on  until  somebody  wins. 
So  here  are  two  differences  in  result.  His  games  stop 
automatically  after  a  minute  and  a  half.  Your  game 
goes  on  until  somebody  wins." 

This  thought  was  further  stated  by  the  trial  court  at  R. 
267  as  follows: 

"The  Court:  *  *  *  Therefore  the  second  ele- 
ments of  claim  6  are  not  in  the  altered  Fawn  game." 
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In  the  Court's  opinion  we  find  a  further  statement  to 
the  same  effect  at  R.  287  as  follows : 

"The  Court:  *  *  *  'pj^^  (new)  Fawn  game  is 
played  for  a  definite  time, — a  minute  and  a  half,  mak- 
ing it  possible  for  two  persons  to  win  during  the 
course  of  the  game,  one  after  the  other.     *     *     * 

The  result  is  that  under  the  (new)  Fawn  game 
there  can  be  any  number  of  winners,  and  it  is  pos- 
sible that  no  one  should  win,  during  that  time,  while 
under  the  Gibbs  game  only  one  player  may  win  and 
there  is  always  a  winner,  because  the  game  does  not 
stop  until  one  person  has  won.  In  the  other  game,  as 
I  have  already  stated,  the  time  clock  automatically 
stops  all  games,     *     *     * 

*  *  *  /  rfo  not  think  that  claim  6  is  infringed, 
and  I  think  if  you  read  them  the  way  counsel  desires 
me  to  read  them,  they  would  fall  under  the  interdict 
of  the  recent  decision  of  the  Supreme  Court  in  Halli- 
burton V.  Walker." 

The  foregoing  and  like  rulings  by  the  Court  were  em- 
bodied in  Alternate  Findings  XIX,  XX  and  XXIV  pro- 
posed by  Defendant  [R.  27,  28,  39]  but  for  some  reason 
were  not  adopted  by  the  Court,  although  the  Decree  of 
course  in  eft"ect  finds  no  infringement  of  claims  6,  7 
and  8. 

The  elements  of  claim  6  which  the  Court  referred  to 
as  being  absent  in  the  new  Fawn  game  are  those  set  forth 
as  element  (e)  in  the  analysis  of  claim  6  outlined  earlier 
in  this  Brief.    Element  (e)  reads  as  follows: 
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(e)  "'nieans  whereby  when  all  of  the  indicators  in  any 
group  of  any  one  of  said  units  have  been  operated 
to  complete  a  winning  play 

(1)  the  indicators  on  all  of  the  units  except  the 
winning  unit  will  be  de-energized 

(2)  while  the  indicators  at  the  winning  unit  will 
remain  energized  for  the  purpose  described". 

Element  (e)  of  claim  6  obviously  refers  to  the  relays 
R2  and  R3  in  the  Gibbs  structure  which,  as  soon  as  a 
winning  piay  has  been  made,  disconnect  the  competing 
games  while  effecting  a  power  transfer  to  an  auxiliary 
circuit  in  the  winning  game  so  that  its  lights  will  remain 
energized.  The  ^mn  circuit  of  which  R3  is  a  part  also 
energizes  an  independent  supplementary  signal,  to-wit,  the 
win  lamp  on  top  of  the  winning  game,  which  is  what 
claim  7  adds  to  its  parent  claim  6. 

Referring  to  claim  9,  we  see  that  this  same  structure, 
to-wit,  the  win  circuit  and  relay  R3  is  described  in  ele- 
ments d,  e,  f  and  g  as  follows : 

(d)  a  supplementary  signal  circuit  on  each  of  said 
units 

(e)  and  means  for  holding  said  signal  circuit  open  until 
all  of  the  indicators  on  any  group  on  each  of  said 
units  have  been  energized 

(f)  and  for  closing  said  signal  circuit  when  all  of  the 
indicators  of  any  unit  have  been  energized 

(g)  and  means  controlled  by  the  closing  of  the  signal 
circuit  of  the  winning  unit  for  discontinuing  the 
signals  and  opening  the  circuit  of  the  indicators  on 
all  other  units. 
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The  "supplementary  signal  circuit"  of  element  (d)  is 
obviously  the  circuit  for  the  win  lamp  L,  but  in  order  to 
have  the  rest  of  the  claim  make  any  sense  it  must  be  as- 
sumed that  Gibbs  means  to  also  include  in  his  "supple- 
mentary signal  circuit"  his  win  circuit  and  relay  R3 
which  are  in  parallel  with  the  win  lamp  circuit.  With 
this  interpretation  given  to  element  (d),  element  (g) 
makes   sense.    Otherwise,  it   is  unintelligible. 

Element  (g)  of  claim  9  covers  exactly  the  same  subject 
matter  as  set  forth  in  dement  (e-1)  of  claim  6.  i.e.,  that 
when  a  win  is  accoroiplished  the  lights  of  the  non-winning 
games  will  be  disconnected.  This  is  the  element  in  claim 
6  that  the  trial  court  found  lacking  in  the  new  Fawn 
game.  It  follows  as  a  matter  of  course  therefore  under 
the  trial  court's  own  reasoning  and  ruling  that  claim  9  is 
not  infringed  for  the  same  reasons  that  claim  6  is  not 
infringed.  The  lower  court  was  clearly  in  error  in  not  so 
holding. 

Since  claim  10  is  dependent  upon  claim  9.  and  since 
claim  9  is  not  infringed,  therefore,  claim  10  cannot  pos- 
sibly be  infringed. 

Additionally,  claim  10  is  obviously  not  infringed  be- 
cause there  is  no  ''amdible  signal  comnwnly  collected 
zvith  all  of  said  units"  to  be  found  in  the  new  Fawn  game. 
The  evidence  on  this  point  is  uncontroverted. 

It  is  therefore  seen  that  claims  9  and  10  by  a  simple 
reading  thereof  and  compai-ison  with  claim  6  cannot  be 
infringed,  since  claim  6  was  held  by  the  lower  court  not 
to  be  infringed. 
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2.      Claim  3  Is  Not  Infringed  by  the  New  Fawn 
Game  : 

Here  again  the  trial  court  apparently  ignored  the  plain 
wording  of  the  claim  in  ruling  that  claim  3  was  infringed 
by  the  new  Fawn  game.  There  is  nothing  in  the  Court's 
opinion  or  in  the  Findings  of  Fact  to  indicate  why  the 
Court  made  this  ruling  so  we  can  only  guess  as  to  the 
Court's  reasons  therefor.  The  lack  of  Findings  is  of 
course  understandable  since  Plaintiff  could  not  frame  a 
finding  which  would  back  up  the  Court's  ruling. 

The  only  reference  in  the  Findings  to  the  construction 
and  operation  of  the  new  Fawn  game  appears  in  the  lat- 
ter portion  of  Finding  No.  12  [R.  37]  which  compares 
the  new  Fawn  game  to  the  old  game  and  states  that  the 
new  game  is  illustrated  in  Exhibit  9.  Nowhere  in  this 
or  any  other  finding  is  there  any  foundation  for  the 
Court's  ruling  that  the  new  Fawn  game  infringed  claim  3. 

On  the  contrary,  Finding  No.  12  [R.  37]  in  the  sen- 
tence commencing  with  the  last  word  in  line  20  lays  a 
foundation  for  a  ruling  that  the  new  Fawn  game  does  not 
infringe  claim  3.     In  this  sentence  it  is  stated  that: 

"certain  electric  globes  at  the  top  of  each  unit  of  said 
game  were  removed." 

What  the  Finding  neglected  to  say,  however,  and  which 
of  course  it  could  not  say  since  it  was  supposed  to  support 
the  Decree,  was  that  these  ^'certain  electric  globes"  which 
were  removed  were  the  win  lights  22  of  the  old  Fawn 
game.  Finding  No.  12  shovld  have  said  directly  what  it 
evasively  said  by  inference,  to-wit,  that  the  new  Fawn 
game  has  no  zviii  lamp  or  other  means  for  signalling  a 
zuin,  as  required  by  the  last  element  of  claim  3. 
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It  should  not  be  necessary  to  elaborate  on  the  above 
self-evident  fact,  but  since  the  Plaintiff  may  pursue  on 
this  Api^eal  some  of  the  tenuous  theories  advanced  by 
him  at  the  trial,  we  will  take  a  few  moments  to  thor- 
oughly document  our  position  that  element  (h)  is  totally 
lacking  in  the  new  Fawn  game.  For  this  purpose  claim 
3  is  here  reproduced  with  elements  g  and  h  separately  set 
forth  as  follows: 

Claim  3: 

A  game  apparatus  comprising  a  board,  a  plurality 
of  contact  devices  thereon  adapted  to  be  engaged  by 
an  object  moved  over  the  board  by  a  player,  a  plu- 
rality of  indicators,  means  for  electrically  connecting 
said  indicators  with  a  source  of  electric  current  and 
with  said  contact  devices,  said  indicators  and  said 
contact  devices  corresponding  in  number  and  arrange- 
ment and  sub-divided  into  corresponding  groups, 
means  for  energizing  said  indicators  as  the  associ- 
ated contact  devices  are  operated, 

(g)  an  electrical  circuit  common  to  all  of  said 
groups  and  open  until  all  of  the  indicators  in 
one  of  said  groups  have  been  energized 

(h)  and  supplementary  means  for  indicating  a  win- 
ning play  when  all  of  the  indicators  in  one  of 
said  groups  have  been  energized. 

There  is  no  ijuestion  but  that  in  the  Gibbs  game  the 
electrical  circuit  referred  to  in  element  (g)  above  is  the 
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win  circuit  which  includes  the  holding  relay  R3,  and  that 
the  "supplementary  means  for  indicating  a  winning  play" 
of  element  (h)  is  either  the  win  light  L  or  the  bell  69. 
This  was  not  disputed  by  the  Plaintiff  at  the  trial.  That 
it  could  not  have  been  disputed  is  shown  by  reference  to 
the  Gibbs  specification  wherein  we  find  element  (h)  of 
claim  3,  to-wit,  "supplementary  means  for  indicating  a 
winning  play"  (win  lamp  L  or  bell  69)  mentioned  several 
times  as  follows: 

"additional    signal    for    such 

winning  play"  p.  1,  line  9      [R.  303] 

"supplementary  audible  and 
visible  signal  will  indicate 
the  winning  play"  p.  1,  line  68    [R.  303] 

"a  supplementary  indicator 
lamp  L  which  is  adapted  to 
be  energized  only  when  the 
circuit  of  any  one  of  the 
groups  of  contacts  S  has 
been  closed"  p.  2,  line  78    [R.  304] 

"the  master  indicator  L  on 
each  unit  *  *  *  will  glow  to 
indicate  a  winning  play"  p.  4,  line  54    [R.  306] 

"thus  the  bell  will  ring, 
signalling  the  house  oper- 
ator who  will  locate  the  win- 
ning play  by  its  glowing 
lamp  L"  p.  4,  line  125  [R.  306] 
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The  win  lamp  L  and  signal  bell  69  of  Gibbs  arc  de- 
scribed in  the  claims  with  varying  terminology  as  fol- 
lows: 

Claim  2  refers  to  a  "master  signal" 

Claim  3  refers  to  "supplementary  means  for  indicating 
a  winning  play" 

Claim  5  recites  "a  signal" 

Claims  7  and  8  recite  "independent  supplementary  sig- 
nal" 

Claim  9  recites  a  "supplementary  signal" 

Claim  10  has  both  "supplementary  signal"  and  an  "audi- 
ble signal." 

It  is  clearly  apparent  therefore  that  the  "supplementary 
means  for  indicating  a  winning  play"  called  for  by  the 
last  element  of  claim  3  must  be  the  full  equivalent  in 
structure  and  function  of  the  win  lamp  or  win  bell  of 
Gibbs,  and  in  addition  must  be  supplementary  to  the  other 
structure  of  the  claim. 

In  the  new  Fawn  game  there  is  no  win  light,  win  bell, 
or  any  other  supplementary  means  for  indicating  a  win- 
ning play.  Therefore,  it  follows  as  a  matter  of  law. 
applying  the  well-known  doctrine  that  omission  of  an  ele- 
ment avoids  infringement,  that  the  new  Fawn  game  can- 
not possibly  infringe  claim  3. 

In  addition  to  the  reasons  above  set  forth  for  the  non- 
infringement of  claim  3  by  the  new  Fawn  game,  it  is 
submitted  that  the  new  Fawn  game  further  avoids  in- 
fringement of  claim  3  because  it  omits  elements  (f)  and 
(g)  thereof.  However,  since  the  structure  alleged  by 
Plaintiff  to  meet  elements  (f)  and  (g)  of  claim  3  is  the 
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same  in  both  the  old  and  the  new  Fawn  games  and  since 
the  omission  from  the  new  game  of  the  win  signal  (ele- 
ment h)  so  clearly  avoids  infringement  of  claim  3,  a 
discussion  of  this  additional  defense  will  be  deferred  until 
the  issue  raised  by  the  old  Fawn  game  is  treated. 

We  will  first  examine  the  theories  advanced  at  the  trial 
by  the  Plaintiff  concerning  the  win  signal  which  appar- 
ently were  sufficiently  successful  in  confusing  the  issue 
to  cause  the  trial  court  to  commit  error. 

3.      Plaintiff's  Theories  of  Infringement  by  the 
New  Game: 

It  will  be  remembered  that  the  new  Fawn  game  is  in 
this  case  solely  at  the  insistence  of  Defendant  who  was 
forced  to  file  Interrogatories  [R.  5]  (to  which  Plaintiff 
objected)  and  a  Counterclaim  for  declaratory  relief  [R. 
12,  13]  in  order  to  get  the  new  Fawn  game  before  the 
trial  court. 

The  Defendant's  position  then  was,  and  still  is,  that 
since  he  had  never  employed  a  ''win  bell,"  and  had  elimi- 
nated his  former  "win  lamp"  that  now-infringement  of 
claim  3  by  his  new  game  was  so  apparent  as  to  make 
the  entry  of  a  decree  to  this  effect  merely  a  routine  mat- 
ter. Obviously  he  no  longer  had  anything  in  his  Fawn 
game  which  responded  to  the  wording: 

"supplementary  means  for  indicating  a  winning  play 
when  all  of  the  indicators  in  one  of  said  groups  have 
been  energized."    (found  in  element  h  of  claim  3) 

However,  Defendant  underestimated  the  tenacity  of 
Plaintiff,  who  instead  of  admitting  that  "white  is  white" 
came  up  with  two  separate  theories  to  prove  that  "white  is 
black." 


Each  of  Plaintiff's  theories  was  based  on  the  old  ex- 
l)cdient  of  trying  to  use  the  same  piece  of  structure  sev- 
eral times  to  thereby  meet  a  number  of  elements  of  the 
claim.  This  practice  is  a  customary  expedient  of  despera- 
tion and  has  been  consistently  condemned  by  the  courts. 
However,  even  with  this  false  premise,  the  Plaintiff  was 
not  able  to  build  a  theory  of  infringement  that  meets  the 
plain  terms  of  the  claim. 

The  Plaintiff  in  casting  about  for  something  in  the 
new  Fawn  game  which  might  somehow  be  said  to  be  an 
equivalent  of  the  win  lamp  or  bell  of  element  (h)  the- 
orized that  since  the  annunciator  lamps  in  the  new  Fawn 
game  remained  illuminated  after  the  timer  had  shut  down 
the  game,  that  the  circuit  which  accomplished  this  could 
be  called  the  "supplementary  means  for  indicating  a 
winning  play." 

This  argiunent  is  obviously  fallacious  on  its  face.  In 
the  first  place  the  circuit  that  keeps  the  annunciator  lamps 
lit  does  not  "indicate"  anything,  and  secondly  it  is  not  a 
"supplementary"  means,  since  it  is  the  self-same  circuit 
alleged  by  Plaintiff  earlier  in  the  claim  to  meet  the  terms 
of  element  (g).  The  Plaintiff  has  not  as  yet  off'ered  to 
explain  just  how  this  circuit  of  element  (g)  can  be  "sup- 
plementary" to  itself  so  as  to  also  satisfy  element  Ch). 
To  say  that  this  circuit  is  the  equivalent  to  the  Gibbs 
signal  lamp  and  bell  is  to  ignore  the  plain  and  simple 
wording  of  the  claim. 

The  second  novel  theory  propounded  by  Plaintiff  was 
that  because  the  relay  which  transferred  the  power  circuit 
in  the  winning  game  made  a  slight  click  and  caused  a 
momentary  flicker  of  the  indicator  lights  it  should  be 
called  the  supplementary  signal  means  of  claim  3.     This 
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argument  is  of  course  equally  fallacious  since  the  click 
of  the  relay  and  the  flicker  of  the  lights  is  merely  an  in- 
cident of  using  cheap  relays,  as  admitted  by  Plaintiff's 
expert  [R.  141-142].  In  the  first  place,  the  click  and 
flicker  do  not  ''indicate"  anything  to  anyone  but  the  in- 
dividual player,  and  to  him  only  if  he  is  listening  care- 
fully, has  been  informed  that  he  may  expect  a  click,  and 
is  looking  at  his  annunciator  at  the  exact  instant  he  makes 
a  win.  Secondly,  the  relay  that  is  euiltv  of  the  click  has 
no  function  of  indicating  a  win,  and  if  it  weren't  a  cheap 
Variety  would  not  make  a  click  or  cause  a  flicker.  Thirdly, 
even  if  the  click  and  flicker  could  be  said  to  be  the  equiva- 
lent of  the  Gibbs  win  lamp  and  bell,  the  relay  causing 
them  is  not  "supplementary"  to  the  circuit  previously 
claimed,  since  the  relay  is  the  essential  part  of  the  circuit 
previously  alleged  by  plaintiff  to  meet  the  terms  of  ele- 
ment (g). 

During  the  course  of  the  trial  the  Plaintiff  seemed  to 
amalgamate  these  theories  and  by  the  time  the  trial  was 
over  was  urging  that  he  found  the  equivalent  of  the  Gibbs 
win  lamp  and  bell  of  element  (h)  in  the  transfer  relay  of 
the  new  Fawn  game  because  (1)  it  was  instrumental  in 
keeping  the  indicator  lamps  lit  as  claimed  in  element 
(g) ;  (2)  because  it  made  a  click,  and  (3)  because  it 
caused  a  momentary  flicker  in  the  indicator  lamps  when 
their  circuit  was  transferred.  Whether  or  not  Plaintiff 
contends  that  it  takes  one  or  two  or  all  of  these  factors 
to  make  the  relay  circuit  alleged  by  Plaintiff  to  meet  ele- 
ment (g)  become  the  win  lamp  and  bell  of  element  (h)  is 
not  apparent. 

In  any  event,  it  is  submitted  that  it  was  clearly  error 
on  the  part  of  the  trial  court  to  follow  these  theories  of 
Plaintiff,  if  they  were  followed.  It  is  not  believed  that 
this  court  will  be  similarly  misled  by  such  evasive  tactics. 
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D.     The  Old  Fawn   Game   Does  Not   Infringe. 

Briefly  reviewing  the  construction  of  the  old  Fawn 
game  it  will  be  remembered  that  it  comprised  a  number 
of  game  units,  each  unit  comprising  a  board  over  which 
the  player  repeatedly  projected  a  ball  with  a  catapult. 
The  game  board  had  24  holes  through  which  the  ball  could 
pass,  the  holes  being  arranged  in  two  transverse  rows 
of  12  holes  each.  The  ball  in  passing  through  any  of 
the  holes  operated  a  paddle,  one  of  which  was  located 
beneath  each  hole.  Each  paddle  was  part  of  a  switch  in 
an  electrical  circuit  to  an  indicator  light  on  an  annuncia- 
tor panel  for  that  unit  which  had  25  lamps  arranged  in 
vertical  and  horizontal  rows.  The  construction  of  the  old 
Fawn  game  playing  board  and  annunciator  is  best  seen 
by  the  photographs  [R.  325,  327  and  329]. 

Each  of  the  paddles  when  depressed  by  the  passage  of  a 
ball  through  its  aperture  released  a  pin  on  one  of  a  series 
of  wheels  beneath  the  game  board  and  stayed  depressed. 
Win  bars  were  provided  so  that  when  all  of  the  paddles 
corresponding  to  any  horizontal,  vertical  or  diagonal  group 
of  indicator  lamps  had  been  depressed,  the  appropriate 
w^in  bar  would  be  moved  by  the  wheels,  thereby  tipping 
a  mercury  switch  to  complete  a  win  circuit  which  was  not 
connected,  /.  c,  not  common,  to  the  lamp  circuits.  The 
paddles  and  other  mechanical  features  of  the  Fawn  game 
are  best  seen  in  the  photographs  [R.  331-337]  and  De- 
fendant's colored  drawing  [R.  ^27]. 


The  closing  of  the  separate  win  circuit  by  mechanically 
tilting  the  mercury  switch  energized  a  win  relay  which 
performed  the  following  functions: 

(a)  energized  a  supplementary  signal  lamp  on  top  of 
the  annunciator  panel; 

(b)  disconnected   the  normal  power  circuit  to  the   in- 
dicator lamps  of  the  winning  unit; 

(c)  closed  an  auxiliary  power  circuit  to  the  indicator 
lamps  on  the  winning  unit,  and 

(d)  opened  the  main  power  switch  to  disconnect  all  of 
the  other  units,  thus  stopping  the  game. 

The  game  was  re-started  by  a  re-start  lever  common  to 
all  of  the  units  which  lifted  all  of  the  paddles  back  to 
their  pin-engaging  position  and  opened  the  indicator  lamp 
circuits  which  had  been  closed  by  the  depressed  paddles. 
This  action  also  opened  the  mercury  switch,  de-energiz- 
ing the  win  relay  and  allowed  the  main  power  switch  to 
re-close. 

The  old  Fawn  game  had  no  audible  signal  correspond- 
ing to  the  Gibbs  bell  69.  Likewise,  it  did  not  have  any 
relays  R  for  maintaining  the  lamps  energized.  The  wir- 
ing of  the  old  game  is  best  seen  in  the  wiring  diagram 
[R.  341]. 

1.     Claim  3  Is  Not  Infringed  ry  the  Old  Game. 

The  first  and  most  obvious  difference  between  the  old 
Fawn  game  and  the  Gibbs  game  as  defined  in  claim  3 
is  the  fact  that  the  Fawn  game  does  not  include  element 
(f)   which  recites: 

"means   for  energizing  said   indicators   as  the  asso- 
ciated contact  devices  arc  operated." 


In  the  game  disclosed  in  the  Gibbs  specification  and 
described  by  claim  3  the  structure  corresponding  to  the 
parts  of  the  above  element  (f)  are  as  follows: 

(1)  The  "means  for  energizing"  are  the  relays  R  and 
their  armature  R'. 

(2)  "said  indicators"  are  the  lamps  1-25,  inc. 

(3)  The  "associated  contact  devices"  are  the  switches 
S  comprising  resilient  contacts  53  and  54. 

In  the  Gibbs  game  when  the  contacts  53,  54  are  momen- 
tarily closed  by  a  ball  passing  through  the  aperture,  they 
energize  the  relay  R  which  pulls  down  its  armature  R' 
which  in  turn  sets  up  a  holding  circuit  to  keep  relay  R 
energized  to  thereby  maintain  illumination  of  the  lamps 
1-25.  Since  the  contacts,  53,  54  are  only  closed  momen- 
tarily, it  is  of  course  necessary  for  Gibbs  to  provide 
additional  means,  to-wit,  the  relay  R,  for  maintaining 
his   indicator   lamp  energized. 

In  games  of  this  type  there  are  essentially  two  ways 
of  maintaining  the  indicator  lamps  energized.  The  first 
and  most  obvious  way  is  that  taugiit  by  Xakashima  and 
others  in  the  prior  art  who  keep  their  contact  devices 
closed  throughout  the  play.  No  separate  or  additional 
means  is  thus  needed  to  maintain  energization  of  the  an- 
nunciator lamps. 

Another  and  more  complicated  way  of  keeping  the  an- 
nunciator lamps  illuminated  is  to  use  a  switch  that  only 
closes  momentarily  and  then  to  provide  separate  holding 
means  in  the  lamp  circuit  to  maintain  the  lamps  energized. 

Element  (f)  above  (luoted  accurately  describes  the 
momentarily    closed    switch    and    relay    method    used    by 
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Gibbs  for  energizing  his  annunciator  lamps  and  keeping 
them  energized. 

From  an  examination  of  the  Fawn  game  structure  it  is 
seen  that  the  Defendant  has  adopted  the  system  of  Naka- 
shima  for  energizing  his  lamps  rather  than  the  system 
of  Gibbs.  In  other  words,  in  Defendant's  Fawn  game 
the  contacts  51  and  58  remain  closed  throughout  the 
play,  thus  obviating  the  need  for  additional  holding  means 
such  as  the  Gibbs  relays  R  described  by  element  (f)  in 
claim  3.  The  Defendant  has  improved  the  Nakashima 
system  by  balancing  his  paddles  51  so  that  when  they 
are  depressed  they  will  stay  depressed  by  their  own  weight, 
thus  permitting  either  the  use  of  a  single  ball  or  a 
plurality  of  balls  in  playing  the  game. 

The  futility  of  the  Plaintiff's  position  in  attempting 
to  bring  the  old  Fawn  game  within  claim  3  is  clearly 
apparent  from  the  fact  that  in  order  to  try  and  read 
element  (f)  of  claim  3  on  the  Fawn  game  he  has  been 
forced  to  again  use  the  contact  devices  51,  58  of  Faulk- 
ner to  satisfy  the  "means"  of  element  (f).  However,  the 
contact  devices  51,  58  which  Plaintiff  now  says  con- 
stitute the  "means"  of  element  (f)  are  the  same  contact 
devices  recited  in  element  (d)  and  again  recited  in  ele- 
ment (f).  In  other  words,  if  we  analyze  Plaintiff's  posi- 
tion with  respect  to  element  (f)  we  find  that  in  attempt- 
ing to  read  this  element  on  the  Defendant's  game  he  has 
reconstructed  it  to  read  as  follows: 

"means  for  energizing  (contacts  51,  58)  said  indi- 
cators as  the  associated  contact  devices  (51,  58)  are 
operated." 
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It  is  obvious,  therefore,  that  the  Plaintiff  has  argued  him- 
self into  the  absurdity  of  contending  that  the  means  which 
operate  as  the  associated  contact  devices  are  operated, 
are  the  contact  devices  themselves. 

It  is  therefore  apparent  that  clement  (f)  of  claim  3 
is  broad  enough  to  read  on  Nakashima  as  previously  dis- 
cussed in  the  section  dealing  with  invalidity,  but  still  is 
not  broad  enough  to  include  the  Defendant's  balanced 
switch  which  stays  closed  throughout  the  play  and  there- 
fore obviates  the  necessity  of  having  separate  energizing 
means  such  as  Gibbs  relays  R. 

If,  therefore,  claim  3  is  construed  broadly  enough  to 
read  on  Defendant's  switch,  then  of  necessity  it  must  be 
invalid  as  likewise  and  more  clearly  reading  on  the  Naka- 
shima patent. 

Additionally,  it  is  seen  that  the  old  Fawn  game  omits 
element  (g)  of  claim  3  which  reads  as  follows : 

an  electric  circuit  couuiion  to  all  of  said  groups  and 
open  until  all  of  the  indicators  in  one  of  said  groups 
have  been  energized. 

Referring  to  Exhibit  B  [R.  371]  it  is  clearly  seen  that 
in  the  Gibbs  game  the  electrical  circuit  referred  to  in 
element  (g)  is  the  win  circuit  comprising  relay  R3,  lead 
114'  and  lead  98,  all  of  which  are  colored  in  red.  which 
win  circuit  is  electrically  connected  to  all  of  the  segmental 
circuits  which  are  made  up  by  closure  of  the  various 
armatures  R'.  In  Exhibit  B  three  of  these  segmental 
circuits  are  shown  in  colors,  a  typical  horizontal  circuit 
being  shown  in  red  at  the  top  of  the  diagram,  a  typical 
vertical  light  circuit  shown  in  blue  and  a  diagonal  circuit 
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shown  in  yellow.  It  will  be  seen  that  all  of  these  seg- 
mental circuits,  red,  blue  and  yellow,  are  electrically  con- 
nected at  their  right  end  to  lead  98  of  the  win  circuit 
and  at  their  left  side  to  power  lead  86.  The  win  circuit 
is  therefore  clearly  common  to  all  of  the  group  circuits 
and  is  held  open  until  one  of  these  group  circuits  has  been 
completed  and  all  of  the  indicators  of  that  group  are 
energized. 

An  electrical  circuit  can  only  be  common  to  another 
electrical  circuit,  of  course,  when  it  is  connected  to  or  con- 
nectable  therewith.  Consequently,  the  phraseology  in  claim 
3,  a  "circuit  common  to  all  of  said  groups"  which  was 
suggested  by  the  Examiner,  can  only  refer  to  a  situation 
such  as  shown  in  Gibbs  where  the  win  circuit  is  electrically 
connected  to  a  plurality  of  other  circuits. 

By  reference  to  Defendant's  Exhibit  I  [R.  533]  it  will 
be  seen  that  in  the  Fawn  games  there  are  no  segmental 
group  circuits  as  in  the  Gibbs  game.  It  will  be  further 
seen  that  the  Fawn  win  circuit  shown  in  red  in  Exhibit 
I  [R.  533]  is  separate  and  distinct  from  any  circuit  asso- 
ciated with  the  indicator  lamps  and  is  operated  by  mechan- 
ical movement  of  the  mercoid  switch  M.  It  is  submitted, 
therefore,  that  element  (g)  of  claim  3  is  totally  lacking 
in  both  the  old  and  new  Fawn  games. 

In  summary,  we  find  that  neither  the  old  nor  the  new 
Fawn  games  contain  structure  or  circuits  which  meet  ele- 
ments (f)  or  (g)  of  claim  3,  and  that  for  these  reasons 
neither  the  old  nor  the  new  Fawn  games  infringe  claim  3. 
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2.     Claim  6  Is  Not  Infringed  by  the  Old  Game: 

As  previously  mentioned,  claim  6  covers  the  intercon- 
nection of  a  group  of  the  Gihbs  ^ame  units  defined  by 
claim  3.  Since  as  pointed  out  in  the  preceding  section 
the  old  Fawn  game  does  not  infringe  claim  3,  a  group  of 
the  old  Fawn  games  hooked  together  in  the  manner  taught 
by  Chester  or  any  of  the  other  prior  competitive  games 
cannot  therefore  infringe  claim  6  which  merely  recites  a 
group  of  the  claim  3  units. 

There  are  of  course  various  specific  ways  in  which  a 
group  of  game  units  can  be  electrically  interconnected, 
as  demonstrated  by  the  fact  that  each  of  the  circuits  of 
the  prior  art  patents  is  slightly  diflferent  from  the  other 
and  has  a  few  features  specific  to  it  alone. 

A  comparison  of  the  simplified  Gibbs  circuit  shown  in 
Exhibit  G  [R.  529]  with  the  simplified  Chester  circuit 
shown  in  Exhibit  H  [R.  531]  shows  the  close  similarity 
and  minor  differences  between  these  two  circuits. 

In  both  of  these  diagrams  the  win  circuit  has  been 
colored  red,  the  auxiliary  circuit  which  keeps  the  win- 
ning game  illuminated  is  colored  purple,  and  in  green  is 
shown  the  transfer  circuit  which  de-energizes  all  of  the 
non-winning  units.  It  will  be  noted  that  the  red,  green 
and  purple  circuits  of  Gibbs  and  Chester  are  substantially 
identical  with  the  one  exception  that  the  red  win  circuit 
of  Chester  is  closed  by  the  mechanical  operation  of  win 
switch  30,  51  whereas  Gibbs'  red  win  circuit  is  closed 
by  the  consecutive  closing  of  the  relay  armatures  R'.  In 
other  words,  while  the  Gibbs  and  Chester  circuits  accom- 
plish substantially  the  same  purpose,  they  do  so  in  a 
slightly  different  manner. 
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Now  comparing  the  Chester  wiring  diagram  Exhibit 
H  [R.  531]  with  the  old  Fawn  game  wiring  diagram 
Exhibit  I  [R.  533]  it  will  be  seen  that  the  Fawn  game 
circuit  is  practically  identical  with  Chester  and  much  closer 
thereto  than  it  is  to  the  Gibbs  circuit.  In  both  Chester 
and  Faulkner  we  have  the  red  win  circuit  mechanically 
closed  by  the  operation  of  a  mechanically  operated  win 
switch.  In  Chester  it  is  the  win  switch  51  while  in  Faulk- 
ner it  is  the  mercoid  switch  M.  In  each  case  the  opera- 
tion of  the  win  switch  energizes  a  coil  which  in  Chester 
is  represented  by  numeral  53  and  in  Faulkner  by  numeral 
98.  In  Chester  there  are  three  contacts  or  switch  blades 
operated  by  this  coil  whereas  in  Faulkner  there  are  only 
two,  but  the  over-all  function  of  these  swatches  is  exactly 
the  same. 

By  the  closing  of  his  triple  blade  switch  Chester  first 
energizes  his  coil  R2  through  the  left-hand  switch  blade 
which  sets  up  a  self-holding  circuit  from  main  power  line 
C  up  through  the  left-hand  switch  blade  to  coil  52  and 
thence  back  through  purple  horizontal  leads  to  by-pass 
coil  62  which  connects  with  main  power  line  61.  In  Faulk- 
ner this  same  operation  is  accomplished  by  the  switch 
blade  84  moving  over  to  close  its  purple  circuit  which 
by-passes  the  main  power  shut  off  and  keeps  the  win- 
ning game  energized. 

Movement  of  the  middle  switch  blade  of  Chester  to  the 
left  energizes  the  blue  win  lamp  circuit  which  connects 
through  the  purple  circuit  back  to  main  61.  The  same 
is  true  in  Faulkner  where  the  win  lamp  22  is  energized 
by  current  flowing  through  lamp  22,  switch  blade  84  and 
the  purple  transfer  circuit. 
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The  third  function  performed  by  the  relays  53  and 
52  of  Chester  is  to  set  up  a  separate  green  circuit  which 
energizes  main  Hne  solenoid  62  which  opens  the  main 
switch,  thus  kilHng  main  h'ne  A  and  all  competing  games. 

Similarly,  in  the  Fawn  game,  the  left-hand  switch  blade 
sets  up  the  green  transfer  circuit  which  energizes  coil 
106,  opens  switch  112,  thereby  breaking  the  circuit  in 
main  solenoid  111  and  opening  main  switch  110  to  kill 
main  line  78  and  all  of  the  competing  units. 

It  is  thus  clearly  seen  that  the  Defendant  Faulkner 
instead  of  appropriating  the  Gibbs  circuit  as  alleged  by 
Plaintifif  merely  adapted  the  Chester  circuit  to  his  particu- 
lar apparatus,  i.  e.,  he  interconnected  a  number  of  his  in- 
dividual game  units  of  the  Nakashima  type  in  exactly 
the  same  manner  as  taught  by  Chester. 

Consequently  since  the  individual  units  of  Faulkner  do 
not  infringe  claim  3,  a  bank  of  them  connected  as  taught 
by  Chester  cannot  infringe  claim  6  which  recites  a  plur- 
ality of  the  claim  3  units. 

3.     Claims  7  and  8  Are  Not  Infringed  by  tue  Old 
Game: 

Since,  as  we  have  just  seen,  claim  6  is  not  infringed  by 
the  old  Fawn  game,  its  dependent  claims  7  and  8  of  course 
are  not  infringed  for  the  same  reasons. 

Claim  8  is  additionally  not  infringed  because  its  element 
(g)   calls  for 

"means  under  the  control  of  an  operator  for  oi^ening 
and  closing  the  circuits  of  all  of  said  units  simul- 
taneously at  will." 
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This  of  course  refers  to  the  main  line  switch  68  in  the 
Gibbs  patent  which  is  entirely  different  from  the  struc- 
ture in  the  Fawn  game,  for  in  the  Fawn  game  the  main 
power  switch  is  not  manually  operated. 

4.    Claims  9  and  10  Are  Not  Infringed  by  the  Old 
Game: 

Claim  9. 

As  previously  shown,  claim  9  is  void  for  failing  to 
define  the  invention  described  in  the  Gibbs  specification. 
The  wording  that  creates  this  situation  is  doubly  unfor- 
tunate for  Gibbs  in  that  it  not  only  renders  the  claim 
void  but  also  renders  it  clearly  not  infringed  by  De- 
fendant. 

Referring  again  to  our  claim  analysis  of  claim  9  [R. 
368,  369,  270],  we  find  that  elements  (e)  and  (f)  state 
as  follows: 

(e)  means  for  holding  said  signal  circuit  open  until 
all  of  the  indicators  of  any  group  on  each  of  said 
units  have  been  energized,  and 

(f)  for  closing  said  signal  circuit  when  all  of  the  in- 
dicators of  any  unit  have  been  energized. 

Obviously,  these  elements  of  claim  9  do  not  read  upon  the 
old  Fawn  game  since  in  the  old  Fawn  game  the  win  cir- 
cuit is  operated  when  only  a  portion,  i.  e.,  a  group,  of  the 
indicators  of  any  unit  have  been  energized. 

Mr.  Gibbs  in  his  desire  to  cover  the  whole  field  of  au- 
tomatic Bingo  games  evidently  relied  on  claims  6,  7  and 
8  to  cover  the  game  which  he  disclosed  in  his  patent,  and 
wrote  claims  9  and  10  to  cover  another  class  of  games. 
In  so  extending  the  scope  of  his  patent  by  directing  claim 
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9  to  a  type  of  game  where  the  signal  circuit  is  closed 
in  response  to  energization  of  all  the  indicators  on  the 
winning  unit,  Gibbs  used  wording  which  fails  to  cover 
either  his  own  game  or  the  old  Fawn  game.  It  is  axioma- 
tic that  each  claim  in  a  patent  must  stand  on  its  own  feet 
for  the  general  public  is  entitled  to  take  each  claim  at  its 
face  value.  All  members  of  the  public  are  entitled  to  read 
claim  9  of  the  Gibbs  patent  or  any  other  claim  in  an 
issued  patent  and  to  rely  on  what  it  says.  In  this  case, 
the  claim  clearly  states  that  it  covers  only  an  apparatus 
which  has 

"means   for  closing  said  signal  circuit  when  all  of 
the  indicators  of  any  unit  have  been  energized." 

The  general  public,  including  this  Defendant,  is  entitled, 
therefore,  insofar  as  this  claim  is  concerned,  to  make 
an  apparatus  having  a  signal  circuit  which  is  closed  when 
only  a  portion  of  the  lamps  in  a  winning  game  are  en- 
ergized. 

^  The  Plaintiff  will  andoubtedly  urge  that  this  claim 
should  be  judicially  reconstructed  to  cover  a  plurality  of 
his  individual  game  units  as  defined  in  claim  3.  However, 
this  contention  can  avail  Plaintiff  nothing  since  if  the 
Court  should  so  construe  claim  9,  then  it  is  nevertheless 
avoided  by  the  old  Fawn  game  since,  as  has  been  pointed 
out,  the  old  Fawn  game  does  not  infringe  claim  3. 

Claim  10. 

Claim  10,  being  dependent  upon  claim  9.  is  not  in- 
fringed for  the  same  reasons  that  claim  9  is  not  in- 
fringed. 

Additionally,  claim  10  is  clearly  not  infringed  by  either 
of  the  Fawn  games  since  there  is  no  ''audible  signal"  in 


either  of  the  Fawn  games  whatsoever.  Claim  10  adds  to 
claim  9  the  following: 

"an  audible  signal  commonly  connected  with  all  of 
said  units  and  adapted  to  be  operated  upon  the  clos- 
ing of  the  supplementary  signal  circuit  of  any  of 
said  units." 

It  is  therefore  clearly  apparent  that  no  matter  what  con- 
struction is  placed  upon  claim  9  that  claim  10  cannot  pos- 
sibly be  infringed  by  either  of  the  Fawn  games. 

E.     THE    MATTER    OF    DERIVATION. 

It  is  fundamental  patent  law  that  a  patentee's  inven- 
tion is  measured  by  the  scope  of  his  claims.  He  is  en- 
titled to  that  which  he  claims  and  in  some  instances  me- 
chanical equivalents  thereof,  but  nothing  more.  The  only 
reason  for  having  claims  in  a  patent  is  to  inform  the 
patentee  and  the  public  of  the  extent  of  the  monopoly 
granted  so  that  the  members  of  the  public  may  be  guided 
thereby  in  making  further  advances  in  the  art  without 
infringing  upon  the  patentee's  monopoly. 

As  a  matter  of  law,  therefore,  any  member  of  the 
public  may,  and  should  upon  entering  an  art,  read  the 
claims  of  all  patents  in  that  art  so  that  he  will  know 
what  he  can  and  cannot  do  in  utilizing  the  fund  of  com- 
mon knowledge  in  said  art. 

To  say  therefore  that  a  person  who  has  built  a  device 
which  is  outside  of  the  claims  of  a  patent,  is  nevertheless 
guilty  of  infringing  that  patent,  merely  because  he  read 
the  patent  or  happened  to  see  one  of  the  patentees  de- 
vices on  the  open  market  prior  to  building  his  own 
machine,  is  to  do  violence  to  the  fundamental  statutory 
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and  decisional  law  pertaining  to  patents.  Yet  this  is  ex- 
actly what  the  trial  court  ruled  in  this  case.  This  ruling 
is  supposedly  supported  by  Finding  of  Fact  No.  13  fR. 
38]  which  however  is  directly  contrary  to  the  evidence 
brought  forth  at  the  trial. 

It  is  appellant's  position  herein  that  the  question  of 
derivation  has  no  part  in  the  issue  of  infringement.  If 
it  involves  the  use  of  information  obtained  by  the  Defend- 
ant as  the  result  of  his  employment  by  the  patentee  or 
other  confidential  relationship,  it  may  be  relevant  to  the 
issue  of  damages  only. 

In  this  case  of  Gihbs  i'.  Faulkner  there  is  no  showing 
whatsoever  that  the  Defendant  or  any  of  his  agents  or 
employees  had  any  connection  whatsoever  with  the  Plain- 
tiff or  Plaintiff's  games,  or  were  even  aware  of  the  Plain- 
tiff, his  games  or  his  patent  prior  to  the  start  of  this 
suit.  The  actual  facts  as  shown  by  the  testimony  are  as 
set  forth  in  Appellant's  proposed  Alternate  Finding  No. 
13  [R.  23]. 

Defendant  objected  [R.  81]  to  the  introduction  of  any 
evidence  relative  to  the  LoofT  game,  but  the  objection 
was  overruled  and  Mr.  Wiser,  one  of  the  Defendants  in 
the  case  of  Gibbs  v.  Looff  et  al.,  was  permitted  to  tes- 
tify concerning  the  Looff  game.  It  will  be  remembered  of 
course  that  the  Gibbs  v.  Looff  case  was  settled  by  giving 
Gibbs  a  consent  decree  for  which  Gibbs  gave  to  LooflF 
and  Wiser  the  license  for  the  City  of  Long  Beach. 
Therefore,  the  Defendant  herein  is  a  competitor  of 
Messrs.  Looff  and  Wiser,  and  the  testimony  of  Mr.  Wiser 
is  obviously  biased. 

However,  by  Mr.  Wiser's  own  testimony  there  was  no 
copying  either  by  him  or  Mr.  Looff  or  this  Defendant  of 
the  Gibbs  apparatus.    (See  Appendix,  p.  14.) 
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It  is  apparent  from  Mr.  Wiser's  testimony  as  follows: 

(1)  He  saw  a  Gibbs  game  in  1937  and  became  familiar 
with  the  method  of  play  but  did  not  see  inside  of 
the  game. 

(2)  In  1940  three  years  later  Mr.  Wiser  constructed  a 
game  for  himself  and  Mr.  Looff. 

(3)  Six  years  'ater  in  February,  1946,  Mr.  Wiser  and 
Mr.  Looff  were  sued  by  Gibbs  for  alleged  infringe- 
ment of  the  Gibbs  patent. 

(4)  In  February,  1946,  for  the  first  time  Mr.  Wiser 
examined  a  copy  of  the  Gibbs  patent  and  became 
familiar  with  the  circuits  therein  disclosed. 

(5)  Mr.  Wiser  has  an  indirect  interest  in  this  present 
suit  in  that  he  and  Mr.  Looff  are  the  licensees  of 
Gibbs  for  the  City  of  Long  Beach  and  this  De- 
fendant is. their  only  competitor. 

There  is  not  one  shred  of  evidence  in  the  record  to  in- 
dicate that  the  Fawn  game  bears  the  slightest  resemblance 
to  the  Looff  game  except  in  outward  appearance  and  the 
method  of  play.  There  is  nothing  in  the  record  as  to  how 
the  Looff'  game  is  constructed  or  how  the  circuits  are 
arranged  therein.  There  is  nothing  in  the  record  to  show 
that  there  is  any  similarity  between  the  Looff  game  and 
the  Gibbs  game  or  any  infringement  of  the  Gibbs  patent 
by  the  Looff  game.  The  Plaintiff  seeks  to  draw  an  infer- 
ence of  infringement  by  the  bare  fact  that  Looff  and 
Wiser  settled  their  suit  with  Gibbs  by  giving  a  consent 
decree  and  taking  a  license  for  the  City  of  Long  Beach. 

Obviously,  this  inference  can  have  no  weight  since 
there  is  nothing  in  the  record  to  indicate  but  that  it  was 
materially  to  Looff's  advantage  to  pay  Gibbs  a  nominal 
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amount  for  an  exclusive  license,  provided  Mr.  Gibbs 
started  suit  against  Mr.  Faidhier  and  closed  up  his  busi- 
ness. The  logic  of  such  an  arrangement  is  well  shown 
bv  the  fact  that  within  a  very  short  time  after  the  Gibbs- 
Looff  case  was  settled,  Mr.  Gibbs  filed  suit  against  the 
only  two  competitors  of  Mr.  Looff,  to-wit,  Mr.  Hicks, 
et  al.,  and  Mr.  Faulkner.  As  mentioned,  Mr.  Hicks 
capitulated  without  a  fight, — Mr.  Faulkner  is  still  fighting. 

ni. 

Conclusion. 

It  is  submitted  that  the  Decree  of  the  lower  court  should 
be  reversed  on  all  points  and  in  particular,  that  the  Gibbs 
patent  be  held  invalid  as  to  all  of  the  claims  in  suit  and 
not  infringed  by  either  of  the  Fawn  games.  It  is  be- 
lieved that  the  Defendant-Appellant  has  successfully 
demonstrated  that: 

1.  Claim  3  of  the  Gibbs  patent  is  anticipated  by  the 
prior  patent  to  Nakashima  and  is  therefore  invalid 
for  lack  of  novelty. 

2.  Claims  6,  7,  and  8  are  anticipated  by  the  prior  pat- 
ent to  Prina  and  are  therefore  invalid  for  lack  of 
novelty. 

3.  Claims  9  and  10  of  the  Gibbs  patent  are  invalid  for 
claiming  an  invention  other  than  the  one  disclosed 
in  said  patent. 

4.  All  of  the  claims  in  suit  are  invalid  for  lack  of 
invention. 

5.  The  new  Fawn  game  does  not  infringe  claims  3, 
9  or  10  of  the  patent  in  suit. 

6.  The  old  Fawn  game  does  not  infringe  claims  3, 
6,  7,  8,  9  or  10  of  the  patent  in  suit. 


This  case  should  therefore  be  remanded  to  the  lower 
court  with  instructions  to  dismiss  the  Complaint  herein 
and  award  judgment  to  Defendant  on  his  Counterclaim 
on  the  grounds  of  invalidity  of  the  patent  in  suit  and  non- 
infringement thereof,  and  that  Defendant- Appellant  be 
awarded  his  costs  of  suit  and  attorneys'  fees  incurred  in 
the  lower  court  and  his  costs  and  attorneys'  fees  in- 
curred in  this  appeal. 

Respectfully  submitted, 

Robert  W.  Fulwider, 
Gerald  Desmond, 

Attorneys  for  Appellant. 
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APPENDIX. 
Construction  and  Operation  of  Gibbs  Game. 

As  previously  mentioned,  the  Gibbs  patent  discloses  an 
electrified  Bingo  game  comprising  a  plurality  of  game 
units  electrically  connected  together.  Referring  to  the 
drawings  of  the  Gibbs  patent  [R.  295-301],  it  is  seen  that 
each  of  said  game  units  includes  a  table  T  having  a  hori- 
zontal game  board  C  provided  with  a  plurality  of  aper- 
tures or  pockets  26-50  through  which  a  ball  B  is  adapted 
to  drop  when  it  is  rolled  across  the  board  C.  At  the  rear 
of  the  game  board  C  is  an  annunciator  panel  A  having 
a  plurality  of  indicator  lights  numbered  1-25  thereon.  The 
indicator  lights  and  the  apertures  are  arranged  in  the 
same  order,  to-wit,  five  rows  of  five  each,  and  each  indi- 
cator lamp  is  connected  to  a  switch  S  comprising  resilient 
contacts  54  and  55  disposed  beneath  its  corresponding 
aperture.  This  general  organization  is  seen  best  in  Figs. 
1-4,  inclusive,  of  the  patent. 

As  seen  diagrammatically  in  Figure  6  of  the  patent  but 
best  in  Exhibit  B  [R.  371]  each  of  the  switches  S  has 
associated  therewith  a  relay  R  having  an  armature  R' 
provided  with  a  plurality  of  pairs  of  contacts  one  of  which 
is  numbered  99  and  the  other  113.  The  wiring  of  the 
game  is  such  that  when  a  ball  is  dropped  through  one  of 
the  apertures  1-25,  as  for  example  aperture  No.  1  which 
is  illustrated  in  the  upper  left-hand  corner  of  Fig.  6.  the 
switch  S  underneath  this  aperture  is  momentarily  closed, 
completing  a  circuit  through  its  relay  R.  Energization 
of  the  relay  R  pulls  its  armature  R'  down  so  that  all  of 
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its  contacts  engage  the  stationary  contacts  immediately 
therebelow.  In  particular  the  armature  contacts  99  bridge 
stationary  contacts  88  and  88'  and  armature  contacts  113 
bridge  stationary  contacts  112  and  112'.  This  action  is 
also  seen  in  Figure  7  of  the  Gibbs  patent. 

Since  the  switches  S  are  only  closed  momentarily  when 
the  ball  B  passes  thereover,  it  is  necessary  to  provide  ad- 
ditional means  to  keep  the  indicator  lamps  energized  so 
that  the  player  will  at  all  times  know  the  progress  he  is 
making  in  the  game.  This  function  is  performed  by  the 
relay  R  since  when  the  armature  R'  bridges  the  contacts 
112  and  112'  it  completes  a  holding  circuit  through  the 
terminal  104  to  keep  the  relay  R  and  its  associated  indi- 
cator lamp  energized  after  the  switch  S  opens. 

In  a  competitive  game  it  is  of  course  desirable  to  im- 
mediately indicate  the  fact  of  a  win  to  the  players  and 
operator.  It  is  also  desirable,  and  was  well  known  at 
the  time  Gibbs  entered  the  field,  that  immediately  upon 
one  player  making  a  win,  the  other  game  units  should  be 
disconnected  to  prevent  further  play  by  the  other  players. 
This  purpose  is  accomplished  in  the  Gibbs  game  by  having 
the  armatures  R'  complete  portions  of  separate  potential 
win  circuits,  horizontal,  vertical  or  diagonal  so  that  when 
the  fifth  indicator  in  a  line  has  been  energized  the  win 
circuit  will  be  complete. 

For  example,  when  the  contacts  99  of  indicator  No.  1 
bridge  contacts  88  and  88'  the  circuit  is  completed  from 
main  lead  87  over  to  fixed  contact  90  of  indicator  No.  2. 
If  then  a  ball  drops  through  the  aperture  corresponding 
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to  indicator  No.  2  its  armature  R'  is  pulled  down  by  its 
relay  R,  causing  its  contacts  99  to  bridge  fixed  contacts 
90  and  90',  thus  setting  up  the  second  portion  of  the  top 
horizontal  win  circuit  over  to  fixed  contact  92.  When 
armature  contacts  99  of  indicators,  3,  4  and  5  bridge  their 
respective  fixed  contacts  the  horizontal  win  circuit  is 
completed  through  fixed  contact  96'  to  the  other  main 
lead  98. 

This  system  of  sequentially  completing  progressive  seg- 
ments of  a  master  circuit  has  of  course  long  been  known 
in  the  art,  as  shown  in  the  McGregor  patent  [R.  411-421] 
issued  in  1918. 

It  is  seen  that  when  the  top  series  of  five  indicator  have 
been  energized  by  their  respective  relays  R  the  win  cir- 
cuit show^n  in  red  in  Exhibit  B  [R.  371  j  is  made.  This 
red  win  circuit  passes  through  a  holding  relay  R3  and 
also  energizes  a  win  lamp  L  disposed  on  top  of  the  an- 
unciator  panel  A  of  the  winning  game  unit.  Current 
passing  through  relay  coil  R3  causes  its  armature  R5 
to  move  downwardly  into  engagement  with  its  three  sets 
of  fixed  contacts  119,  121  and  112,  thus  establishing  the 
auxiliary  circuit  shown  in  green  in  Exhibit  B  which  ener- 
gizes the  coil  of  feed  relay  R2  and  transfers  power  to  the 
previously  dead  line  60.  This  rings  the  wnn  bell  69  and 
energizes  the  feed  relays  R2  in  all  the  other  game  units. 

Whenever  feed  relay  R2  is  energized,  its  armature  R4 
is  pulled  down,  thus  breaking  the  main  circuit  for  that 
game  unit  shown  generally  by  brown  lines  in  Exhibit  B. 


— 4— 

An  auxiliary  circuit  is  provided  in  the  winning  game 
unit  only,  between  fixed  contact  119  of  holding  relay  R3 
and  line  86,  as  shown  by  the  purple  lines  in  Exhibit  B. 
In  other  words,  holding  relay  R3  when  energized  not  only 
transfers  power  to  the  previously  dead  line  60  to  energize 
all  of  the  feed  relays  R2  and  disconnect  all  of  the  units 
except  the  winning  unit,  but  it  also  transfers  power  to  an 
auxiliary  circuit  in  the  winning  game  unit  so  that  its 
lights  will  stay  lit  until  the  operator  pulls  the  main  switch 
to  disconnect  all  units. 

It  will  be  seen,  therefore,  that  whenever  a  win  circuit 
is  completed,  for  example,  a  horizontal  line  of  five  as  il- 
lustrated in  red  in  Exhibit  B,  or  a  vertical  line  of  five  as 
illustrated  in  blue,  or  a  diagonal  line  of  five  as  illustrated 
in  yellow  in  said  exhibit,  the  holding  relay  R3  of  that 
winning  unit  is  energized,  with  the  result  that  the  win 
light  L  on  that  unit  is  illuminated,  bell  69  is  caused  to 
ring,  and  the  feed  relay  R2  on  each  of  the  competing  units 
is  energized,  thus  disconnecting  all  of  the  competing  units 
and  preventing  further  play  thereon. 


— 5— 

Construction  and  Operation  of  Old  Fawn  Game. 

The  Defendant's  old  Fawn  g-ame  is  illustrated  and 
described  in  detail  in  Exhibit  2  \R.  309-341].  A  less 
detailed  but  more  graphic  description  of  the  old  Fawn 
game  is  found  in  the  testimony  of  Defendant's  expert, 
Mr.  Harold  Mattingly,  commencing  at  R.  180.  Mr. 
Mattingly's  discussion  refers  to  the  photos  and  diagram 
of  Exhibit  2,  physical  Exhibit  E  comprising  a  mechanical 
mechanism  taken  from  one  of  Defendant's  Fawn  games, 
and  Exhibit  F  comprising  two  colored  schematic  drawings 
[R.  527]  of  the  mechanism  Exhibit  E.  Reference  is  made 
to  said  exhibits  and  Mr.  Mattingly's  testimony  for  a  de- 
tailed treatment  of  Defendant's  old  Fawn  game,  the  essen- 
tial features  of  which  will  be  described  here  for  con- 
venience. The  numerals  used  in  the  following  description 
refer  to  the  photographs  and  wiring  diagram  in  Exhibit  2 
[R.  325-341,  incl.]. 

Each  of  the  old  Fawn  game  units  comprises  an  inclined 
playing  board  25  provided  with  a  plunger  26  designed  to 
propel  a  metal  ball  27  across  the  board  and  into  one  of  a 
plurality  of  holes  31,  32  arranged  in  two  transverse  rows 
across  the  board  instead  of  in  five  rows  of  five  as  in  the 
Gibbs  patent. 

At  the  rear  of  the  board  2S  is  an  annunciator  panel  21 
having  25  indicator  lights  thereon,  each  of  the  lights  cor- 
responding to  one  of  the  holes  in  the  playing  board.  The 
lights  on  the  annunciator  panel  21  correspond  in  number 
but  not  in  arrangement  with  the  holes  upon  the  playing 
board  and  are  energized  when  the  ball  27  passes  through 
the  appropriate  hole. 

Tmniediately  below  each  of  the  holes  in  the  playing  board 
is  a  switch  mechanism  comprising  a  paddle  51  and  a  pair 


of  spring-  contacts  58  engaged  by  the  paddle  when  it  is 
depressed.  The  paddles  51  are  mounted  so  as  to  tilt 
downwardly  when  the  ball  27  is  dropped  upon  the  paddle 
after  falling  through  the  hole.  Once  the  paddles  are 
depressed  they  stay  depressed  by  virtue  of  their  own 
weight  and  slight  friction  from  their  engagement  between 
the  pair  of  switch  contacts  58,  thereby  maintaining  their 
respective  lamps  illuminated. 

At  the  rear  of  the  mechanism  Exhibit  E  and  as  illus- 
trated in  Exhibit  F,  there  is  a  series  of  small  wheels  61 
mounted  on  a  common  shaft,  each  one  of  which  has  a  pin 
64  extending  radially  upwardly  to  normally  engage  behind 
the  rear  end  of  a  corresponding  paddle  51.  Consequently, 
when  the  forward  end  of  the  paddle  is  depressed  by  the 
ball  dropping  thereon  the  rear  end  of  the  paddle  is  raised, 
releasing  the  pin  64  and  its  wheel  61.  As  the  ball  is 
dropped  through  other  holes  on  the  playing  board,  addi- 
tional paddles  willhave  their  rear  ends  raised  to  permit 
release  of  their  corresponding  wheels  to  eventually  set  up 
a  mechanical  win  mechanism.  When  the  ball  is  dropped 
through  the  fifth  hole  of  a  series  corresponding  to  a  line 
of  five  lights  on  the  annunciator,  a  win  bar  is  pulled  for- 
ward by  a  spring  causing  mercury  switch  M  to  close. 

Referring  particularly  to  Exhibit  F  [R.  527],  the  upper 
figure  illustrates  the  position  of  the  various  mechanical 
parts  of  the  Fawn  game  prior  to  the  operation  of  any  of 
the  paddles.  The  paddles  51  are  colored  yellow  and  it 
will  be  seen  that  their  rear  ends  act  as  stops  against  which 
the  pins  64  of  the  wheels  61  (both  colored  red)  bear,  and 
as  long  as  the  paddles  remain  with  their  rear  ends  down, 
the  wheels  are  prevented  from  rotation  [R.  184]. 

Extending  across  in  front  of  all  of  the  wheel  pins  is  a 
win  bar  colored  green,  the  lower  end  of  which  carries  the 
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small  glass-enclosed  mercury  switch  M.  As  the  forward 
ends  (the  far  ends  in  Exhibit  F)  of  the  paddles  are  moved 
downwardly,  their  rear  ends  will  assume  the  position 
shown  in  the  lower  figure  in  Exhibit  F  [R.  527]  where 
it  will  be  seen  that  the  rear  ends  of  the  first  five  of  the 
paddles  have  been  raised  and  have  released  the  wheel  pins 
previously  held  by  them.  Release  of  the  fifth  red  pin 
permits  a  spring-operated  cross  bar  colored  blue  to  be 
pulled  forwardly  to  move  all  of  the  vertical  red  pins 
against  the  green  win  bar  which  is  thereby  rocked  for- 
wardly sufficient  to  close  the  mercury  switch  M. 

It  will  be  understood  that  the  blue  win  bar  cooperates 
only  with  the  five  wheels  which  correspond  to  the  row  of 
five  lights  across  the  top  of  the  annunciator,  this  being 
used  for  illustrative  purposes.  Since  twelve  win  light 
combinations  are  possible,  twelve  cross-bars  are  provided, 
one  for  each  possible  combination  of  five  wheels  and  lights. 
Selector  pins  are  also  provided  which  need  not  be  de- 
scribed here. 

One  of  these  additional  cross-bars,  shown  in  brown  in 
Exhibit  F,  is  for  producing  one  of  the  possible  vertical 
combinations  and  extends  across  the  machine  to  engage 
the  pins  on  the  wheels  which  correspond  to  these  vertical 
lights.  When  the  paddles  for  this  vertical  line  of  lights 
have  released  their  pins  the  brown  bar  will  swing  forward 
and  in  so  doing  will  move  its  five  pins  on  the  wheels  cor- 
responding to  its  particular  line  of  vertical  lights  into 
engagement  with  the  green  win  bar  to  swing  the  same 
forward  and  close  the  mercury  switch  M. 

A  third  cross-bar  which  has  been  colored  purple  extends 
across  all  of  the  wheels  and  engages  pins  that  will  be  on 
those  wheels  which  are  associated  with  a  diagonal  line  of 
lights  so  that  when  those  wheels  are  released  by  operation 
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of  their  paddles  the  purple  cross-bar  will  swing  forward 
to  move  the  green  win  bar  forward  to  close  the  mercury 
switch. 

As  illustrated  in  the  wiring  diagram  Fig.  9  [R.  341] 
and  as  better  seen  in  Exhibit  I  [R.  533]  the  normal  main 
line  feed  circuits  are  numbered  77  and  78.  Each  of  the 
annunciator  lights  is  connected  to  these  mains  through  its 
respective  switch  58  so  that  as  the  switches  58  are  closed 
a  circuit  is  made  through  the  lines  colored  brown  in  Ex- 
hibit I,  to-wit,  from  main  77  through  leads  92,  91,  90,  a 
switch  58  up  to  the  annunciator  light,  back  down  through 
leads  85,  switch  arm  84  and  lead  83  to  main  78.  A  similar 
circuit  is  made  for  each  of  the  annunciator  lights  as  its 
switch  58  is  closed. 

When  the  fifth  annunciator  light  in  a  row  has  been 
illuminated  by  the  closing  of  its  switch  58  the  wheels  of 
the  five  illuminated  lights  are  rotated  and  permit  rotation 
of  the  win  bar  as  previously  described  to  tilt  the  mercury 
switch  M  thus  energizing  the  circuit  outlined  in  red  in 
Exhibit  I.  This  circuit  extends  from  line  92  through  lead 
93,  the  switch  M,  leads  99  and  121,  relay  coil  98,  leads 
122  and  100,  through  switch  arm  84  and  lead  83  to  the 
main  line  78.  Energization  of  the  relay  coil  98  by  com- 
pletion of  the  red  win  circuit  pulls  both  blades  of  the 
switch  S  over  to  the  left,  causing  the  right  blade  84 
which  previously  was  connected  with  lead  83  to  be  trans- 
ferred to  terminal  84'  which  completes  the  purple  circuit 
down  through  leads  101,  103,  104  and  114  back  to  main 
line  78.  This  purple  circuit  acts  as  a  transfer  circuit  to 
maintain  power  to  the  annunciator  board  of  the  winning 
game. 

Movement  of  the  left-hand  blade  109  of  switch  S  over 
to  the  upper  end  of  lead  108  sets  up  the  green  circuit 
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comprising-  leads  108,  107,  relay  coil  106  and  lead  114 
back  to  main  line  78.  Energization  of  this  green  circuit 
and  consequently  relay  coil  106  pulls  armature  112  to  the 
right,  opening  the  yellow  circuit  of  which  relay  111  is  a 
part.  Interruption  of  the  yellow  circuit  and  consequent 
de-energization  of  the  coil  1 1 1  permits  main  switch  1 10 
to  be  pulled  to  the  left  by  a  spring  (not  shown)  thereby 
breaking  the  circuit  to  main  power  line  78,  and  cutting 
off  current  to  all  of  the  non-winning  game  units.  How- 
ever, since  the  purple  transfer  circuit  has  been  completed 
which  by-passes  main  line  7S  beyond  its  switch  110,  the 
lights  on  the  winning  board  stay  illuminated. 

When  the  red  win  circuit  on  the  old  Fawn  game  was 
completed  by  movement  of  the  mercury  switch  M,  a  signal 
light  22  (not  present  in  the  new  Fawn  game)  at  the  top 
of  the  annunciator  of  the  winning  game  unit  was  illumi- 
nated to  indicate  a  win  on  that  unit.  The  red  win  circuit, 
being  fed  through  the  purple  transfer  circuit,  the  win 
light  remained  on  until  the  operator  by  movement  of  the 
main  control  handle  moved  the  switch  S  back  to  its  original 
position,  thus  breaking  the  purple  circuit,  re-energizing 
the  main  feed  relay  111  and  closing  the  main  line  switch 
110,  restoring  all  connections  to  their  original  form. 
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Construction  and  Operation  of  New  Fawn  Game. 

The  playing  board,  annunciator  panel  and  mechanical 
parts  of  the  new  Fawn  game  are  the  same  as  in  the  old 
Fawn  game,  utilizing  the  same  paddles,  wheels  and  win 
bars  to  operate  a  mercury  switch  M  when  a  win  has  been 
accomplished. 

However,  the  electrical  circuits  and  methods  of  play 
are  entirely  different  in  the  new  Fawn  games. 

The  old  Fawn  game  (like  the  Gibbs  game)  was  com- 
petitive since  the  players  played  against  each  other  and 
when  a  player  had  effected  a  win  on  his  game  unit  the 
game  units  of  all  the  other  players  were  immediately  dis- 
connected, thereby  stopping  the  game.  The  new  Fawn 
game,  on  the  other  hand,  is  provided  with  a  timing  clock 
so  that  all  players  play  for  the  same  length  of  time  and 
all  may  win  if  they  are  sufficiently  skillful.  Even  though 
one  player  makes  a  win,  none  of  the  other  games  is  dis- 
connected until  the  allotted  time  has  elapsed.  In  other 
words,  the  new  Fawn  game  is  non-competitive  in  that 
each  player  is  individually  playing  against  the  clock  in- 
stead of  against  the  other  players. 

The  timing  mechanism  of  the  new  Fawn  game  and  the 
circuits  connecting  it  to  the  game  units  are  shown  in 
Exhibit  J  [R.  535]  in  which  the  upper  portion  of  the 
diagram  is  a  reproduction  of  two  of  the  game  boards 
illustrated  in  the  wiring  diagram  [R.  341  of  Exhibit  2] 
the  circuits  above  the  main  power  line  77  being  the  same 
as  before  except  that  a  single  bladed  switch  84  has  been 
substituted  for  the  two  bladed  switch  S  of  the  old  game. 
The  single  blade  of  switch  84  functions  the  same  as  the 
blade  84  of  the  old  switch  S  and  sets  up  a  purple  transfer 
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circuit,  but  the  auxiliary  green  circuit  of  the  old  game 
shown  in  Fig.  9   |  R.  533],  is  omitted. 

The  lower  portion  of  the  diagrani  Exhibit  J  [R.  535] 
shows  the  wiring  for  the  timer  and  how  it  cooperates 
with  the  individual  game  units  to  shut  down  the  game 
only  when  the  pre-determined  time  has  elapsed. 

It  will  also  be  seen  that  there  are  no  ivin  lights  on  the 
annunciator  panels  as  in  the  old  game. 

It  should  also  be  noted  that  there  is  one  error  in  Ex- 
hibit J,  to-wit,  the  main  line  switch  110  is  shown  in  its 
closed  position,  whereas,  with  the  timing  mechanism  in 
the  position  shown,  the  switch  110  would  be  open. 

In  the  old  Fawn  game  the  main  line  switch  110  was 
controlled  by  the  operation  of  the  relay  lOO  which  was 
energized  immediately  upon  the  making  of  a  winning 
combination  on  any  of  the  game  units  to  thereby  de- 
energize  relay  111  which  normally  holds  the  main  switch 

110  closed.     In  the  new  Fawn  game,  however,  the  relay 

111  is  under  the  control  of  an  auxiliary  relay  151  which 
is  in  turn  controlled  by  the  time  clock  mechanism  which  is 
shown  at  200  on  Exhibit  J. 

Another  distinctive  feature  of  the  new  Fawn  game  cir- 
cuit is  the  addition  to  the  re-set  bar  or  handle  207  of 
switch  208  which  is  momentarily  closed  when  the  re-set 
bar  is  operated  to  re-set  all  of  the  switch  arms  of  the 
game  units  at  the  end  of  a  game. 

As  in  the  old  Fawn  game,  the  operation  of  the  mercury 
switch  M  in  response  to  movement  of  the  wheels  and  win 
bars  underneath  the  playing  board  energizes  the  relay  98 
which  ]nills  the  switch  arm  84  over  from  its  normal  con- 
tact with  lead  83  to  terminal  84'.  thus  shifting  the  power 
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circuits  on  the  winning  board  away  from  the  power  line 
78  and  onto  a  subsidiary  power  hne  78'  which  extends 
from  the  source  of  power  on  the  far  side  of  the  power 
switch  110.  This  transfer  circuit  colored  in  purple  which 
is  operated  in  response  to  the  completion  of  the  red  win 
circuit  merely  insures  that  each  game  unit  on  which 
there  is  a  winner  before  the  time  clock  shuts  down  the 
play  will  have  its  annunciator  board  remain  illuminated 
at  the  close  of  the  play. 

In  operation,  the  new  Fawn  game  is  started  by  the 
operator  moving  the  re-set  handle  207  downwardly  to 
mechanically  restore  all  of  the  switch  blades  and  all  of 
the  paddles  on  all  of  the  machines  to  operative  position 
and  at  the  same  time  close  the  switch  208  which  ener- 
gizes relays  161  and  151.  Relay  151  then  closes  its  con- 
tacts 150  to  thereby  establish  a  circuit  which  energizes 
the  main  relay  111  to  pull  the  main  switch  110  into  the 
closed  position  shown  in  Exhibit  J. 

Relay  161  is  likewise  energized  by  the  closing  of  the 
switch  208  so  that  its  contacts  162  are  closed  and  in  that 
way  supplies  current  around  the  switch  208  to  keep  the 
relays  161  and  151  energized  even  though  the  re-set 
handle  is  allowed  to  return  to  its  normal  position. 

The  timer  itself  consists  of  a  box  in  which  is  mounted 
a  disc  in  the  form  of  a  cam  identified  by  the  reference 
numeral  201,  the  cam  having  a  notch  203  at  one  point  in 
its  periphery  in  which  rides  a  finger  204  pivotally  mounted 
and  having  a  mercury  switch  205  operable  thereby. 

As  the  timer  cam  201  is  rotated  by  the  motor  200  the 
notch  in  the  cam  is  moved  from  under  the  finger  204  which 
is  thereby  lifted  to  close  switch  205  which  continues  the 
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energization  of  the  main  power  switch  HI  for  the  time 
period  required  for  the  cam  to  make  one  complete  revolu- 
tion and  re-align  the  notch  203  under  the  end  204a  of  the 
linger  204.  The  switch  205  is  thereby  re-opened  and  the 
circuits  to  relays  151  and  161  arc  opened  to  de-energize 
the  main  power  switch  coil  111. 

The  timing  motor  is  connected  to  the  cam  by  means  of 
a  friction  drive  so  that  by  operating  a  handle  107  the 
friction  disc  202  can  be  moved  toward  the  center  of  the 
cam  201  or  away  from  it,  thereby  changing  the  timing 
period  by  changing  the  speed  at  which  the  cam  201  is  ro- 
tated. 

During  the  play  a  win  may  be  made  on  any  of  the  game 
units  and  the  making  of  a  win  does  not  affect  the  operation 
of  the  rest  of  the  games  which  continue  to  operate  during 
the  allotted  time.  Consequently,  there  may  be  two,  three 
or  more  winners  during  one  game  period. 

The  re-set  handle  207  is  on  a  long  shaft  that  extends 
underneath  all  of  the  games  in  a  bank,  which  shaft  is  con- 
nected at  each  game  unit  to  a  re-set  lever  on  the  mechani- 
cal mechanism  of  that  game  unit  so  that  when  the  re-set 
shaft  is  rotated  the  individual  game  re-set  levers  are  pulled 
back,  thus  forcing  all  of  the  paddles  back  to  their  original 
positions  and  pulling  the  win  bars  back  to  their  original 
positions  behind  all  of  the  radial  pins  on  tlie  little  wheels. 

As  previously  mentioned,  the  new  Fawn  game  has  no 
win  lights  at  the  top  of  the  annunciator  board  nor  any 
other  "supplementary  means"  for  indicating  a  win. 

Furthermore,  the  new  Fawn  game  is  not  a  competitive 
game,  and  the  trial  court  so  held. 
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Testimony  Re  Derivation. 

The  following  testimony  [R.  85]  is  illuminating  on  the 
subject  of  what  if  any  copying  Mr.  Wiser  did  of  the 
Gibbs  game  at  Santa  Monica: 

''Q.  When  you  went  over  to  Santa  Monica  to 
see  the  Fascination  Game  did  you  play  the  game?  A, 
Yes. 

Q.  Did  you  examine  it  inside,  the  wiring  dia- 
grams ?     A.     No. 

Q.     You  did  not  see  inside  of  it?     A.     No. 

Q.  What  you  set  out  to  do  was  to  copy  the 
method  of  play  of  that  game?     A.     Yes. 

Q.  Was  that  game  your  original  construction  as 
to  the  circuits  involved  in  the  inside?     A.     Yes. 

Q.  You  designed  all  the  circuits,  did  you?  A. 
Well,  not  myself;  myself  and  the  men  that  worked 
with  me. 

Q.  Was  your  playing  board  similar  to  the  playing 
board  of  Mr.  Gibbs'  machine  in  Ocean  Park?  A. 
Only  in  the  respect  that  it  had  the  25  holes,  num- 
bered holes. 

Q.  I  see.  A.  That  were  correspondingly  indi- 
cated on  the  annunciator  board. 

Q.  When  did  you  first  become  familiar  with  the 
circuit  in  the  Gibbs  patent?  A.  When  I  found  his 
patent  in  the — let's  see — when  I  went  down  to  the 
library  and  looked  his  patent  up  in  the  records. 

Q.  When  was  that?  A.  That  was  in  February, 
1946. 

Q.  What  was  the  occasion  of  your  interest  in  the 
Gibbs  patent?    A.     Being  associated  with  Mr.  Looff 
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in  the  operation  of  the  Litc-A-Linc  ^ames  it  was  to 
my  interest  to  investigate  iMr    Gibbs'  Patent. 

Q.     That  was  when  he  sued  you  and  Mr.  Looff, 
was  it  not?     A.     Yes. 

Q.     Were  you  a  party  defendant  in  that  action? 
A.     Yes. 


Q.  By  Mr.  Fulwider:  Are  you  still  in  partner- 
ship or  associated  with  Mr.  Looff  in  the  operation  of 
the  Lite-A-Line  Game  in  Long  Beach?     A.     Yes. 

Q.  Do  you  have  a  financial  interest  in  the  out- 
come of  this  litigation?     A.     No. 

Q.  You  do  have  an  interest  in  this,  that  you  are 
interested  in  minimizing  competition  in  Long  Beach, 
are  you  not?     A.     Yes. 

Q.  If  this  Defendant  were  enjoined  that  would 
inure  to  the  benefit  of  your  business,  I  assume?  A. 
Yes." 


—16— 
POINTS  AND  AUTHORITIES. 

Law  Point  1. 

The  Claims  Measure  the  Invention. 

(a)  ".  .  .  the  claims  measure  the  invention.  They 
may  be  explained  and  illustrated  by  the  description. 
They  cannot  be  enlarged  by  it." 

Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.,  210  U.  S.  405,  419. 

(b)  ''The  scope  of  every  patent  is  limited  to  the  invention 
described  in  the  claims  contained  in  it,  read  in  the 
light  of  the  specification.  These  so  mark  where  the 
progress  claimed  by  the  patent  begins  and  where  it 
ends  that  they  have  been  aptly  likened  to  the  descrip- 
tion in  a  deed,  which  sets  the  bounds  to  the  grant 
which  it  contains.  It  is  to  the  claims  of  every  patent, 
therefore,  that  we  must  turn  when  we  are  seeking  to 
determine  what  the  invention  is,  the  exclusive  use  of 
which  is  given  to  the  inventor  by  the  grant  provided 
for  by  the  statute." 

Motion    Picture    Patents    Co.    v.    Universal    Film 
Mfg.  Co.,  243  U.  S.  502,  510. 

(c)  "In  view  of  the  statute,  the  practice  of  the  Patent 
Office,  and  the  decisions  of  this  Court,  we  think  that 
the  scope  of  Letters  Patent  should  be  limited  to  the 
invention  covered  by  the  claim,  and  that  though  the 
claim  may  be  illustrated,  it  cannot  be  enlarged  by 
the  language  used  in  other  parts  of  the  specifica- 
tion." 

Railroad  Co.  v.  Mellon,  104  U.  S.  112,  118. 
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(d)  "The  claim  is  the  measure  of  his  right  to  rehef,  and 
while  the  specification  may  be  referred  to  to  limit  the 
claim,  it  can  never  be  made  available  to  expand  it." 

McClain  v.  Ortmayer,  141  U.  S.  419,  432.  quoted 
with  approval  in  Rip  Van  Winkle  Wall  Bed  Co. 
V.  Murphy  Wall  Bed  Co.,  1  F.  (2dj  573.  679 
(C  C.  A.  9). 

Law  Point  2. 

The  Claims  Must  Be  Definite,  Unambiguous  and 
Read  on  the  Patentee's  Own  Structure. 

(a)  "The  claim  is  a  statutory  requirement,  prescribed 
for  the  very  purpose  of  making  the  patentee  define 
precisely  what  his  invention  is;  and  it  is  unjust  to 
the  public,  as  well  as  an  evasion  of  the  law,  to  con- 
strue it  in  a  manner  diflferent  from  the  plain  import 
of  its  terms." 

White  V.  Dunbar,  119  U.  S.  47,  51-52. 

(b)  "The  developed  and  improved  condition  of  the  pat- 
ent law,  and  of  the  principles  which  govern  the  ex- 
clusive rights  conferred  by  it  leaves  no  excuse  for 
ambii^uous  language  or  vague  descriptions.  The 
public  should  not  be  deprived  of  rights  supposed  to 
belong  to  it,  without  being  clearly  told  what  it  is 
that  limits  these  rights.  The  genius  of  the  inventor 
should  not  be  restrained  by  vague  and  indefinite  de- 
scriptions of  claims  in  existing  patents,  from  the 
salutary  and  necessary  right  of  improving  on  that 
which  has  already  been  invented.  It  seems  to  us 
that  nothing  can  be  more  just  and  fair,  both  to  the 
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patentee   and   to    the   public,    than    that    the    former 
should  understand,  and  correctly  describe,  just  what 
he  has  invented,  and  for  what  he  claims  a  patent." 
Merrill  v.  Ycomans,  94  U.  S.  568,  573-74. 

(c)  "All  claims  are  required  to  be  definite  so  that  the 
public  may  know  what  they  are  prohibited  from  do- 
ing during-  the  term  of  the  patent,  and  what  they 
are  to  have  at  the  end  of  the  term,  as  a  consideration 
for  the  grant.  Brooks  v.  Fiske,  15  How.  (56  U.  S.) 

-      212,214-15;" 

Walker  on  Pats.,  Deller's  Ed.  1233,  4. 

(d)  "The  statutory  requirements  relevant  to  particular- 
ity in  the  descriptions  and  claims  of  Letters  Patent 
are  conditions  precedent  to  the  authority  of  the 
Commissioner  of  Patents  to  issue  such  documents, 
and  if  such  document  is  issued,  the  description  or 
claims  in  which  do  not  conform  to  these  requirements, 
then  that  document  is  void." 

Walker  on  Pats.,  Deller's  Ed.  1273. 

(e)  "The  object  of  the  patent  law  in  requiring  the  pat- 
entee to  'particularly  point  out  and  distinctly  claim 
the  part,  improvement  or  combination  which  he 
claims  as  his  invention  or  discovery,'  is  not  only  to 
secure  to  him  all  to  which  he  is  entitled,  but  to  ap- 
prise the  public  of  what  is  still  open  to  them." 

Rip  Van   Winkle  Wall  Bed  Co.  v.  Murphy  Wall 
Bed  Co.,  1  F.  (2d)  673,  679  (C.  C.  A.  9). 

quoting  with  approval  from: 

McClain  v.  Ortmayer,  141  U.  S.  419,  423. 
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Law  Point  3. 
What  Is  Not  Claimed  Is  Dedicated  to  the  Public. 

(a)  ''It  is  a  well-known  rule  of  patent  law  that  anything 
disclosed  but  not  claimed  is  dedicated  to  the  public. 
This  principle  .  .  .  may  be  deemed  to  be  ele- 
mentary." 

Rip   Van   Winkle  Bed  Co.  v.   Murphy  Wall  Bed 
Co.,  1  F.  (2d)  673,  679  (C.  C.  A.  9). 

(b)  "Of  course,  what  is  not  claimed  is  public  property." 

Malm  V.  Hatwood,  112  U.  S.  354,  361. 

(c)  "The  patentee  by  claiming  what  he  regards  as  new, 
disclaims  or  dedicates  to  the  public  the  remaining 
parts.  The  Corn-Planter  Patent,  23  Wall.  (90  U.  S.) 
181,  182;  Roivell  v.  Lindsay,  133  U.  S.  97.  101. '* 

Stedman  on  Patents  294. 

Law  Point  4. 

The  Patentee  Is  Bound  by  His  Claims. 

(a)  "As  patents  are  procured  ex  parte,  the  public  is  not 
bound  by  them,  but  the  patentees  are.  And  the  lat- 
ter cannot  show  that  their  invention  is  broader  than 
the  terms  of  their  claim;  or,  if  broader,  they  must 
be  held  to  have  surrendered  the  surplus  to  the  public." 

Keystone  Bridge  Co.  v.  Iron  Co.,  95  U.  S.  274. 
279. 
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(b)  "Since  the  inventor  must  particularly  specify  and 
point  out  the  part,  improvement  or  combination 
which  he  claims  as  his  own  invention  or  discovery, 
the  specification  and  drawings  are  usually  looked  at 
only  for  the  purpose  of  better  understanding  the 
meaning  of  the  claim,  and  certainly  not  for  the  pur- 
pose of  changing  it  and  making  it  different  from 
what  it  is." 

Howe  Mach.  Co.  v.  National  Needle  Co.,  134  U. 
S.  388,  394. 

(c)  "Where  a  patentee  has  narrowed  his  claim,  in  order 
to  escape  rejection,  he  may  not  'by  resort  to  the  doc- 
trine of  equivalents,  give  the  claim  the  larger  scope 
which  it  might  have  had  without  the  amendments, 
which  amount  to  disclaimer." 

Smith  V.  Magic  City  Kennel  Club,  282  U.  S.  784. 

Law  Point  5. 

Omission  of  an  Element  Avoids  Infringement. 

(a)  "A  defendant  who  omits  one  of  the  material  ele- 
ments of  the  combination  does  not  infringe." 

Dunkley  v.   Central  Calif.   Canneries,   7  F.    (2d) 
972,  975   (C  C  A.  9), 

quoted  with  approval  in  Magnavox  Co.  v.  Hart  & 
Reno,  72>  F.  (2d)  433,  444  (C.  C.  A.  9). 

(b)  "Omission  of  one  element  or  ingredient  of  a  combi- 
nation covered  by  any  claim  of  a  patent,  averts  any 
charge  of  infringement  based  on  that  claim." 

Walker  on  Pats.,  Deller's  Ed.  1695, 
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(c)  "If  the  defendant  omits  one  or  more  of  the  material 
elements  which  make  up  the  combination,  he  no 
longer  uses  the  combination;  and  it  is  no  answer  to 
say  that  the  omitted  elements  are  not  essential,  and 
that  the  combination  operates  as  well  without  them 
as  with  them." 

Magnavox  Co.  v.  Hart  &  Reno,  73  F.   (2d)  433, 
444;  23  U.  S.  P.  Q.  211,  222  (C.  C.  A.  9), 

quoting  with  approval  from  the  C.  C.  A.  9  case  of 
Wilson  &  Willard  Mfg.  Co.  v.  Union  Tool  Co.,  249 
Fed.  729,  731. 

(d)  "A  combination  is  an  entirety.  If  one  of  its  elements 
is  omitted,  the  thing  claimed  disappears.  Every  part 
of  the  combination  claimed  is  conclusively  presumed 
to  be  material  to  the  combination,  and  no  evidence  to 
the  contrary  is  admissible  in  any  case  of  alleged  in- 
fringement. Vance  v.  Campbell,  1  Black  (66  U.  S.) 
427,  430;  Yale  Lock  Co.  v.  Sargent,  117  U.  S.  i7Z 
(1886);" 

Walker  on  Pats.,  Deller's  Ed.  1697. 

Lavr  Point  6. 

All  Elements  Specified  in  a  Claim  Are  Material. 

(a)  ''And  where  a  claim  for  a  combination  specifies  a 
certain  element  as  entering  into  it.  such  element  is 
thereby  made  material  and  the  court  cannot  declare 
it  immaterial." 

Walker  on  Pats.,  Deller's  Ed.  1234. 
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(b)  "The  claims  of  the  patents  sued  on  in  this  case  are 
claims  for  combinations.  In  such  a  claim,  if  the  pat- 
entee specifies  any  element  as  entering  into  the  com- 
bination, either  directly  by  the  language  of  the  claim, 
or  by  such  reference  to  the  descriptive  part  of  the 
specification  as  carried  such  element  into  the  claim, 
he  makes  such  element  material  to  the  combination, 
and  the  court  cannot  declare  it  to  be  immaterial.  It 
is  his  province  to  make  his  own  claim  and  his  privi- 
lege to  restrict  it.     It  is  be  a  claim  to  a  combination, 

'  and  be  restricted  to  specified  elements,  all  must  be 
regarded  as  material,  leaving  open  only  the  question 
whether  an  omitted  part  is  supplied  by  an  equivalent 
device  or  instrumentaHty." 

Fay  V.  Cordesman,  109  U.  S.  408; 

Shepard  v.  Carrigan,  116  U.  S.  593,  597. 

(c)  "A  part  which  is  made  an  essential  element  of  a 
combination  claim  by  the  patentee  must  be  given  ef- 
fect as  a  limitation,  although  unimportant  in  actual 
use.  Firestone  Tire  &  Rubber  Co.  v.  Seiberling,  257 
Fed.  74,  C.  C.  A.  6." 

Walker  on  Patents,  Deller's  Ed.  1259. 

(d)  "The  patentee  makes  all  the  parts  of  a  combination 
material,  when  he  claims  them  in  combination  and 
not  separately.  Water-Meter  Co.  v.  Desper,  101  U. 
S.  332,  (1880);  Brouni  v.  Davis,  116  U.  S.  237 
(1886)." 

Walker  on  Pats.,  Deller's  Ed.  1697. 
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Law  Point  7. 

To  Be  Equivalent,  a  Device  Must  Perform  the  Same 
Function  in  Substantially  the  Same  Way. 

(a)  "One  thing,  to  be  the  equivalent  of  another,  must 
perform  the  same  function  as  that  other.  Machine 
Co.  V.  Murphy,  97  U.  S.  120,  125  (1878);  Rowell 
V.  Lindsay,  113  U.  S.  97,  103  (1885);  Roller  Mill 
Patent,  156  U.  S.  261  (1895)." 

Walker  on  Pats.,  Deller's  Ed.  1704. 

(b)  "The  fact  that  one  thing  performs  the  same  function 
as  another,  though  necessary,  is  not  sufficient  to  make 
it  an  equivalent  thereof.  Eanies  v.  Godfrey,  1  Wal- 
lace (68  U.  S.)  78  (1864);  Westinghouse  v.  Boy- 
den  Power-Brake  Co.,  170  U.  S.  537,  569  (1898)." 

Walker  on  Pats.,  Deller's  Ed.  1706. 

(c)  "Function  must  be  performed  in  substantially  the 
same  way  by  an  alleged  equivalent,  as  by  the  thing 
of  which  it  is  alleged  to  be  an  equivalent,  in  order 
to  constitute  it  such.  Burr  v.  Duryee,  1  Wall.  (68 
U.  S.)  531,  573;  Fomcrook  v.  Root,  127  U.  S.  176, 
181  (1888)." 

Walker  on  Pats.,  Deller's  Ed.  1706. 

(d)  "But,  after  all,  even  if  the  patent  for  a  machine  be 
a  pioneer,  the  alleged  infringer  must  have  done  some- 
thing more  than  reach  the  same  result.  He  must 
have  reached  it  by  substantially  the  same  or  similar 
means,  or  the  rule  that  the  function  of  a  machine 
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cannot  be  patented  is  of  no  practical  value.  .  .  . 
'That  two  machines  produce  the  same  effect  will  not 
justify  the  assertion  that  they  are  substantially  the 
same,  or  that  the  devices  used  by  one  are  therefore 
mere  equivalents  for  those  of  the  other.'  " 

Boy  den  Power-Brake   Co.   v.    Westinghoiise,    170 
U.  S.  537,  568,  569. 

(e)  "If  an  invention  is  only  a  trifling  step  forward  and 
the  claims  speak  plainly,  they  preclude  resort  to  the 
doctrine  of  equivalents  as  regards  alleged  infringe- 
ment. Deitel  v.  Unique  Specialty  Corporation,  54 
F.  (2d)  359,  C.  C.  A.  2  (1931)." 

Walker  on  Pats.,  Deller's  Ed.  1240. 


Law  Point  8. 

The  Matter  of  Derivation  Is  Not  Material  to  the 
Issue  of  Infringement. 

(a)  "Where  a  machine,  article,  or  apparatus  does  not 
infringe,  infringement  cannot  be  predicated  upon 
an  intent  to  infringe,  and  it  is  immaterial  whether 
the  lack  of  infringement  results  from  accident  or 
deliberation." 

48  Corpus  Juris  294. 

(b)  "Purpose  and  intent  of  an  infringer  are  immaterial 
in  determining  the  question  of  infringement.  Kan- 
sas City  Southern  Ry.  Co.  v.  Silica  Products  Co.,  48 
F.  (2d)  503,  508,  C.  C.  A.  8  (1931),  cert.  den. 
284  U.  S.  626." 

Walker  on  Pats..  Deller's  Ed.  1681. 
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Law  Point  9. 
Unless  Invention  Is  Present  the  Patent  Is  Invalid. 

(a)  ''Under  the  statute,  (R.  S.  4886)  the  device  must 
not  only  be  'new  and  useful/  it  must  also  be  an 
'invention'  or  'discovery.'  " 

Cuno  Eny.  Corp.  v.  Automatic  Devices  Corp., 
314  U.  S.  84,  90;  51  U.  S.  P.  Q.  272,  27S. 

(b)  "Since  Hotclikiss  v.  Greenwood,  11  How.  248,  267, 
decided  in  1851,  it  has  been  recog^nized  that  if  an 
improvement  is  to  obtain  the  privileged  position  of 
a  patent,  more  ingenuity  must  be  involved  than  the 
work  of  a  mechanic  skilled  in  the  art." 

R.  G.  LeTotirneau,  Inc.  v.  Gar  Wood  Industries, 
Inc.,  151  F.  (2d)  432;  67  U.  S.  P.  Q.  165 
(C.  C.  A.  9). 

(c)  "In  Smith  v.  Nichols,  88  U.  S.  112,  119,  the  Court 
said: 

'But  a  mere  carrying  forward  or  new  and  more 
extended  application  of  the  original  thought,  a 
change  only  in  form,  proportions,  or  degree,  the 
substitution  of  equivalents  doing  substantially 
the  same  thing  in  the  same  way  by  substantially 
the  same  means  with  better  results,  is  not  such 
invention  as  will  sustain  a  patent.' 

Accordingly,   the   flared   construction    is   not 
such  invention  as  will  sustain  a  patent.'' 

Wilson-lVcstcrn  Sporting  Goods  Co.  v.  Barnhart, 
81  F.  (2d)  108;  28  U.  S.  P.  Q.  125  (C  C. 
A.  9). 


—26— 

(d)  ''In  the  case  of  Klein  v.   City  of  Seattle,  77  Fed. 
200,  204,  this  Court  said: 

'A  patent  must  combine  utility,  novelty,  and  in- 
vention. It  may  in  fact  embrace  utility  and 
novelty  in  a  high  degree,  and  still  be  only  the 
result  of  mechanical  skill  as  distinguished  from 
invention.  .  .  .  It  is  not  enough  that  a  thing 
shall  be  new  .  .  .  and  that  it  shall  be  use- 
ful, but  it  must  under  the  Constitution  and  stat- 
ute, amount  to  an  invention  or  discovery.' 

The  principles  stated  in  these  decisions  are  well  set- 
tled and  require  no  further  discussion." 

KesBthelyi  v.  Doheny  Stone  Drill  Co.,  59  F.  (2d) 
3;  13  U.  S.  P.  Q.  427  (C.  C.  A.  9). 

(e)  "In  Grinnel  Machine  Co.  v.  Johnson  Co.,  247  U.  S. 
426,  432,  the  Supreme  Court  stated: 

'No  one  by  bringing  together  several  old  de- 
vices without  producing  a  new  and  useful  result, 
the  joint  product  of  the  elements  of  the  combi- 
nation and  something  more  than  an  aggregate  of 
old  results,  can  acquire  a  right  to  prevent  others 
from  using  the  same  devices  singly  or  in  com- 
bination.' 

All  of  the  elements  of  the  patent  in  suit  were  present 
in  the  prior  art  and  combining  these  elements  to 
make  the  patented  device  did  not  involve  invention." 

Eagle,  et  al.  v.  P.  &  C.  Hand  Forged  Tool  Co.,  74 
F.  (2d)  918;  24  U.  S.  P.  Q.  181  (C.  C.  A.  9). 
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BRIEF  FOR  APPELLEE. 


Statement  of  the  Case. 

Appellant's  statement  of  the  case  in  his  brief  is  for  the 
most  part  correct. 

We  dispute,  however,  his  inference  that  the  subject  of 
the  Gibbs  patent  is  merely  an  electrified  version  of  Bingo 


We  feel  impelled  to  make  a  parenthetical  statement  directed  to 
appellant's  comments  in  his  brief  to  the  elTect  that  there  are  only 
two  forms  of  accused  Fawn  games :  the  original  or  old  game,  and 
the  altered  "new"  game.  Since  this  appeal  was  taken,  appellee 
learned  for  the  first  time  that  a  third  form  existed  prior  to  the  trial. 
We  do  not  believe  Faulkner's  counsel  knew  of  it  at  the  time  he 
wrote  the  appellant's  brief.  The  full  details  of  this  third  game, 
which  chronologically  was  the  very  first  Fawn  game  built  and  oper- 
ated, are  not  yet  known  to  us,  and  what  procedure  should  be  fol- 
lowed in  bringing  this  third  game  before  the  trial  court  or  this 
court,  we  have  not  determined.  We  make  this  statement  to  inform 
this  court  that  while  the  representation  by  appellant's  counsel  that 
only  two  forms  of  game  are  here  involved,  is  correct  so  far  as  the 
record  on  a])i>eal  reveals,  there  is  now  known  to  be  a  third  form, 
the  construction  and  operation  of  which  was  concealed  from  appel- 
lee through  the  trial,  and  which,  by  appropriate  means,  ap[)ellee 
may  take  steps  to  bring  into  the  case. 
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(Keeno  or  Tango).  The  suggestion  is  probably  thrown 
in  to  minimize,  at  the  outset,  the  Gibbs  invention.  Bingo 
was  a  lottery.  The  arrangement  of  numbers  on  the  cards 
of  the  different  players  was  varied.  One  player  tossed 
for  or  otherwise  selected  by  chance  each  number  in  turn 
which  bound  all  the  players.    [Tr.  69,  100.] 

The  Gibbs  game  is  competitive.  Each  player  operates 
his  own  unit,  the  numbers  to  be  lighted  are  identically 
arranged  on  all  units,  the  holes  for  the  ball  to  drop 
through  are  identically  arranged,  and  each  player  throws 
or  rolls  his  own  ball.  The  numbers  for  the  holes  on  the 
playing  table  of  each  unit  are  for  the  guidance  of  the 
player.  The  game  is  one  in  which  skill  plays  a  part. 
Obstacles  are  present  on  the  board,  which  introduce  ele- 
ments of  chance  which  are  incidental  and  test  the  players' 
accuracy  and  skill,  in  a  fashion  similar  to  sand  traps, 
water  hazards  and  trees  on  a  golf  course.  A  player  can 
avoid  them  but  frequently  does  not,  and  when  he  does 
not,  what  happens  cannot  be  prophesied. 

As  long  as  a  large  segment  of  the  American  public 
desires  to  patronize  such  games  at  resorts  and  amusement 
parks,  the  Gibbs  game,  called  "Fascination"  in  most  places, 
will  be  popular,  because  it  is  competitive  and  does  depend 
upon  skill — though  obstacles  or  hazards  may  interpose 
themselves — because  it  moves  rapidly,  is  readily  under- 
stood, involves  electric  lights,  and  nobody  can  cheat. 

We  also  challenge  the  statement  in  appellant's  brief, 
page  5,   that  about  the  time  the  preliminary   injunction 
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was  granted,  the  defendant  (apix^llant)  chang-ed  the  "con- 
struction" and  "method  of  play"  of  the  Fawn  game,  mak- 
ing it  a  "non-competitive"  game — the  one  referred  to  as 
the  altered  or  "new"  Fawn  game. 

The  physical  elements  of  playing  board,  annunciator 
light  panel,  playing  balls,  and  arrangement,  remained 
identical.  The  electrical  circuits  remained  the  same  with 
these  exceptions  which  are  immaterial;  certain  light  bulbs 
were  unscrewed  from  their  sockets,  one  wire  connection 
was  shifted,  and  an  electric  time  switch  was  added  as 
an  accessory.  The  method  of  play  was  the  same  as  be- 
fore: each  player  sat  before  his  unit  playing  board,  and 
rolled  a  ball  into  the  holes,  endeavoring  by  repeated  roll- 
ing of  the  ball  to  light  up  five  lights  in  a  row  and  there- 
by become  a  winner.  All  the  time  switch  did  was  to  limit 
the  period  in  which  a  game  could  be  played.  That  was 
purely  an  addition  to,  not  an  omission  from,  the  primary 
claimed  features  of  the  Gibbs  patent.  Its  merits  or  de- 
merits are,  therefore,  inconsequential  here. 

We  cannot  overlook  one  other  error  in  appellant's  state- 
ment of  facts,  brief,  page  7.  He  says,  that  the  ''most 
glaring  of  the  trial  court's  many  errors"  was  in  "holding 
narrow  claims  9  and  10  infringed  by  the  new  Fawn  game 
when  broad  claim  6  directed  to  exactly  the  same  subject 
matter  was  held  not  infringed  by  the  new  game."  This 
statement  of  fact  is  argumentative,  but  less  silence  on  our 
part  be  construed  as  acquiescence,  we  here  traverse  coun- 
sel's conclusion.  He  was  obsessed  with  this  same  mis- 
conception during  the  trial. 


In  the  first  place,  claim  6  is  not  directed  to  exactly  the 
same  subject  matter  as  claims  9  and  10.  In  the  second 
place,  claim  6  is  more  limited  than  claims  9  and  10  as  to 
one  element  which  the  trial  court  found  in  the  altered 
Fawn  game  in  the  broader  sense  of  claims  9  and  10 
but  not  in  the  limited  sense  of  claim  6. 

Appellant  further  transgressed  the  rules  by  arguing  in 
the  statement  of  the  case,  page  7,  that  an  "equally  basic 
error  was  made  by  the  trial  court  in  holding  claim  3  in- 
fringed by  the  new  Fawn  game  when  obviously  one  of 
the  essential  elements  of  claim  3  is  totally  lacking  in  said 
game."  Suffice  it  to  say,  at  this  point,  that  counsel  is 
wrong  in  assigning  error  and  in  brashly  declaring  that 
an  essential  element  was  lacking  in  the  accused  game. 
The  "new"  Fawn  game  added  an  electric  time  switch;  it 
did  not  omit  anything  except  that  the  signal  light  bulbs 
were  unscrewed,  and  claim  3  does  not  include  signal  light 
bulbs  as  an  element. 
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Summary  of  Argument. 
I. 

Validity  of  the  patent  is  reinforced  by 

(1)  Decision  in  Gibbs  v.  T.  Z.  R.  Amusement  Cor- 
poration, et  al.,  D.  C.  E.  D.,  N.  Y.,  Findings  of  Fact 
and  Conclusions  of  Law.  [Tr.  Vol.  II,  p.  346;  Pltf.  Ex. 
No.  3.]   Opinion  reported  in  14  Fed.  Supp.  957  (1936). 

(2)  Consent  judgments  in  several  infringement 
suits,  brought  variously  in  the  Eastern  District  of 
New  York,  the  District  of  Connecticut,  and  the 
Southern  District  of  California. 

(3)  Numerous  licensed  operations  on  royalty  con- 
sideration, located  variously  in  New  York,  Massa- 
chusetts, Connecticut,  New  Jersey,  Ohio,  California, 
and  England.    [Tr.  66.] 

(4)  Lack  of  anticipatory  art.  A  certain  Nakashima 
patent  No.  1,678,573  [Tr.  Vol.  II,  p.  376]  which  was 
a  file  wrapper  reference,  was  named  by  appellant 
Faulkner's  expert,  Mr.  Harold  W.  Mattingly,  a  patent 
lawyer,  as  one  of  the  closest  prior  art.  [Tr.  214,  219- 
20.]  It  had  been  considered  by  the  Court  in  Gibbs  v. 
T.  R.  Z.  Amusement  Corporation,  et  al.,  supra,  and 
the  Gibbs  patent  distinguished.  It  and  the  remaining 
prior  art  patents  were  properly  rejected  by  the  Dis- 
trict Court  here. 

(5)  The  law. 

II. 

The  Gibbs  patent  is  infringed,  as  to  claims  3.  and 
6-10  by  the  "old"  Fawn  game,  and  claims  3,  9  and  10 
by  the  "new"  Fawn  game. 


(a)  The  essence  of  the  Gibbs  invention  is  present 
in  both  Fawn  games. 

(b)  Faulkner  deliberately  imitated  and  appropri- 
ated the  principles  of  the  Gibbs  invention. 

(c)  The  law  on  infringement. 

Having  summarized  our  points,  we  will  next  pro- 
ceed to  develop  them. 

ARGUMENT. 

1. 

Validity  of  the  Gibbs  Patent  No.  1,906,260  Is  Re- 
inforced by  the  Decision  of  the  District  Court 
for  the  Eastern  District  of  New  York  in  Gibbs  v. 
T.  Z.  R.  Amusement  Corporation,  14  Fed.  Supp. 
957. 

The  Findings  of  Fact  and  Conclusions  of  Law  in  that 
case  are  reproduced  as  Plaintiff's  Exhibit  No.  3.  [Tr. 
Vol.  II,  p.  346.] 

The  Court's  opinion  in  that  case  points  out  that  the 
Gibbs  patented  game  came  into  commercial  success  by 
its  introduction  and  operation  in  amusement  parks  dur- 
ing the  years  1931  to  1935,  inclusive,  that  much  of  the 
testimony  had  to  do  with  the  nature  of  the  defendants' 
conduct  in  putting  their  game  into  operation  after  they 
had  been  afforded  an  opportunity  to  examine  the  Gibbs 
game  in  the  concession  operated  by  the  corporate  licen- 
see at  Coney  Island  during  the  month  of  June,   1935. 

In  the  present  case  the  defendant  Faulkner  put  his 
game  into  operation  after  he  had  been  afforded  an  op- 
portunity to  examine  a  copy  of  the  plaintiff's  game  in 
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the  concession  operated  by  Loof.  vvhc;  became  a  Gibbs 
licensee,  on  the  pike  at  Lon;^  Beach,  Cahfornia. 

The  Court  further  ])ointed  out  thai  the  defendant's  de- 
vice is  so  like  the  plaintiff's  that  little  or  no  contention 
is  made  on  the  subject  of  infringement ;  that  such  argu- 
ment as  the  defendants  make  goes  to  the  system  of  wiring 
only  and  as  that  does  not  form  an  element  of  any  of 
the  claims  an  exit  from  the  litigation  is  not  thus  ren- 
dered available  to  the  defendants. 

In  the  case  at  bar  the  original  Fawn  game  was  so  like 
the  plaintiff's  that  no  contention  was  made  on  the  sub- 
ject of  infringement  when  the  plaintiff  Gibbs  brought  his 
motion  for  a  preliminary  injunction;  and  even  though 
with  the  advice  of  an  attorney  or  technical  man  Faulk- 
ner went  through  the  motions  of  unscrewing  some  lamp 
bulbs,  adding  an  electric  time  switch,  and  changing  one 
wire  connection,  to  evolve  what  he  terms  the  "new" 
Fawn  game,  his  defense  of  asserted  non-infringement  is 
feeble  indeed,  and,  as  did  the  defendants  in  Gibbs  v.  T, 
Z.  R.  Ainuseuicnf  Corporation,  he  leans  heavily  on  as- 
serted anticipation  or  want  of  invention. 

But  in  doing  so  he  is  squarely  confronted  with  a  full 
and  careful  analysis  by  the  District  Court  in  the  reported 
case  wherein  the  court,  after  a  description  of  Nakashima 
No.  1,678,573,  concluded  that  allowance  of  the  Gibbs 
patent  over  the  Nakashima  reference  by  the  Patent  Of- 
fice was  quite  justified.  This  is  the  same  Nakashima 
patent,  a  file  wrapper  reference,  which  was  offered  in  evi- 
dence by  the  defendant  Faulkner  and  which  his  expert 
witness,  a  well  known  local  patent  lawyer,  selected  as 
one  of  the  closest  references   in  the  present  case. 

The  Court  in  Gibbs  r.  T.  Z.  R.  Amusement  Corpora- 
tion referred  to  another  of  Faulkner's  prior  art  patents, 


namely,  Esmarian  No.  1,612,912,  and  held  that  the  Es- 
marian  patent  is  even  more  remote  than  Nakashima. 
The  Court  also  went  to  some  length  to  explain  Irsch  No. 
1,433,888  and  to  distinguish  Gibbs  over  that  reference, 
as  well  as  others  generally  referred  to  without  being 
identified. 

A  reading  of  the  opinion  in  Gibbs  v.  T.  Z.  R.  shows 
clearly  that  that  case  was  vigorously  defended,  and  while 
it  was  not  appealed  so  far  as  the  records  show,  that 
does  not  detract  from  its  persuasiveness.  Moreover,  it  is 
entitled  to  consideration  by  this  Court  of  Appeals  because 
of  the  soundness  of  the  reasoning  in  the  opinion. 

2. 

The  Validity  of  the  Gibbs  Patent  in  Suit  Is  Reinforced 
by  Consent  Judgments  in  Several  Infringement 
Suits  Brought  Variously  in  the  Eastern  District 
of  New  York,  the  District  of  Connecticut,  and  the 
Southern  District  of  California. 

The  testimony  and  stipulation  concerning  these  suits  in 
other  jurisdictions  are  found  at  Tr.  70-71,  the  offer  of 
the  consent  judgment  in  the  two  cases  in  this  district  is 
made  Tr.  61-62  and  such  consent  judgments.  Plaintiff's 
Exhibits  No.  4  and  No.  5,  are  found  in  the  Book  of  Ex- 
hibits at  pages  355  and  358,  respectively.  By  inad- 
vertence of  appellee's  counsel  only  six  of  the  seven  con- 
sent judgments  are  enumerated  in  the  Findings  of  Fact, 
[Tr.  34-35],  but  the  record  shows  seven,  a  fact  which 
is  not  contested  by  Gibbs,  and  whether  six  or  seven, 
clearly  demonstrates  that  infringers  when  put  to  the 
test  by  action  being  filed  invariably  capitulated,  recog- 
nizing the  Gibbs  patent  to  be  valid  and  that  they  had 
infringed  the  patent. 
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At  the  time  of  this  trial  the  plaintiff  Gibbs  had  no 
knowledge  of  any  operations  which  he  alleged  to  infringe 
other  than  the  game  operated  by  Faulkner,  the  defendant 
(appellant),  known  as  the  h\iwn  game.  [Tr.  69.  |  In- 
asmuch as  there  were  approximately  1500  units  then  in 
use  located  at  amusement  ])arks  all  over  the  United  States 
and  at  one  location  in  England,  being  operated  under 
authority  of  Gibbs  and  utilizing  the  Gibbs  patent,  the 
capitulation  of  the  defendants  in  the  suits  where  consent 
judgments  were  obtained  is  strong  evidence  of  what  those 
defendants  thought  of  the  validity  of  the  patent  in  suit, 
and  should  be  persuasive  upon  this  Court. 


The  Validity  of  the  Gibbs  Patent  in  Suit  Is  Rein- 
forced by  Numerous  Licensed  Operations  on 
Royalty  Consideration  Located  Variously  in  New 
York,  Massachusetts,  Connecticut,  New  Jersey, 
Ohio,  California,  and  England. 

The  specific  locations  are  referred  to  at  Tr.  66.  Gibbs 
installed  one  of  the  games  in  Long  Beach,  California,  in 
December  of  1930  |Tr.  66]  and  the  fact  that  licensed 
games  are  operating  on  the  pike  at  Long  Beach  today 
[Tr.  67]  further  testifies  as  to  the  popularity  of  the 
game. 

Prior  to  the  grant  of  the  patent  Gibbs  made  two  out- 
right sales  of  the  game  and  except  for  those  two,  royal- 
ties are  paid  on  all  of  the  licensed  games.     [Tr.  68.] 

Commercial  success  of  this  character  is  always  to  the 
credit  side  of  patent  validity,  and  if  there  be  any  doubt 
as  to  validity  should  tip  the  scales  in  favor  of  sustaining 
the  patent. 
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4. 

The  Validity  of  the  Gibbs  Patent  in  Suit  Is  Reinforced 
by  Lack  of  Anticipatory  Art. 

A  certain  Nakashima  patent  No.  1,678,573  [Tr.  Vol. 
II,  p.  376],  which  was  a  file  wrapper  reference,  was 
named  by  appellant  Faulkner's  expert,  Mr.  Harold  W. 
Mattingly,^  as  one  of  the  closest  prior  patents.  [Tr.  214, 
219-20.]  It  was  considered  by  the  Court  in  Gibbs  v.  T. 
R.  Z.  Amusement  Corporation,  et  al.,  supra,  and  the 
Gibbs  patent  distinguished.  The  present  case  was  tried 
on  the  defense  theory  that  Nakashima  was  the  only  prior 
art  patent  which  could  be  urged  as  an  anticipation  of 
Gibbs  claim  3.  Appellant  now  shifts  ground  in  his  ap- 
peal brief  and  urges  that  additional  patents  are  anticipa- 
tory, which  fundamental  rules  of  procedure  on  appeal 
forbids;^  but  if  this  Court  considers  that  as  a  guardian 
of  the  public  interest  it  should  consider  these  additional 
patents,  we  say  that  they  are  less  pertinent  than  Naka- 
shima, are  advanced  as  an  eleventh  hour  attempt  to  sal- 
vage a  hopeless  defense,  and  do  nothing  to  disturb  Gibbs' 
patent. 

We  are  dealing  here  with  game  devices,  and  the  game 
as  a  combination  is  to  be  regarded. 

All  that  Nakashima  discloses  for  the  present  purpose 
is  a  game  which  involves  rolling  balls  into  one  or  more 


^Mr.  Mattingly,  a  Los  Angeles  patent  lawyer,  was  attorney 
for  the  defendants  in  one  of  the  consent  judgment  cases,  Gibbs  v. 
Hicks  et  al.  [Tr.  358-60]. 

-When  defendant's  expert  selects  a  patent  or  patents  of  the  prior 
art  as  most  like  the  j^atent  in  suit,  the  Circuit  Court  of  Appeals 
confines  its  consideration  to  those  patents. 

Campbell  et  al.  v.  Mueller  et  al,  159  F.  (2d)  803.  72  U.  S.  P.  O. 
295,  301  (C.  C.  A.  6),  decided  February  3,  1947,  holding  the  patent 
there  referred  to  valid  and  infringed. 
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holes  and  a  visible  si^^nal  or  sij^^nals  in  an  annunciator. 
The  Nakashinia  amusement  device  is  a  sing-le  unit  in 
which  a  player  has  three  balls  to  roll.  When  a  ball  en- 
ters a  hole  it  lodges  there,  is  not  returnable  to  the  player, 
and  may  or  may  not  encounter  a  switch  in  a  live  circuit. 
The  ball  must  remain  in  the  pocket  to  hold  the  switch 
closed,  and  if  the  player  rolls  the  three  balls  and  none 
of  them  happen  to  enter  a  live  circuit  pocket  no  lights  are 
illuminated.  In  the  Gibbs  ^anie  a  single  ball  is  used  which 
having  entered  a  hole  and  having  actuated  an  electric 
switch  returns  to  the  player  for  a  replay.  A  switch  once 
actuated  remains  to  the  credit  of  the  player  by  the  cor- 
responding lamp  remaining  energized,  and  a  player  may 
continue  successive  rolls  of  the  ball,  observe  the  progress 
of  the  annunciator  by  the  lighting  up  of  the  electric  lamps 
and  thus  endeavor  by  proi:)er  propulsion  and  direction  of 
the  ball  to  achieve  a  winning  row  either  horizontal,  ver- 
tical or  diagonal.  He  continues  this  effort  in  competition 
with  other  players  operating  on  identical  units,  all  of  the 
units  being  electrically  interconnected. 

Hyashi  No.  1,614,471  [Tr.  Vol.  II,  p.  383]  discloses 
what  is  called  a  Japanese  Peanut  Ping  Pong  Game  in 
which  the  playing  board  is  inclined  downwardly  away 
from  the  player  instead  of  upwardly  from,  as  in  Gibbs, 
so  that  the  objects  played  with  are  not  returnable  to  the 
player.  He  is  provided  with  three  objects  in  the  form  of 
peanuts  which  are  weighted  so  that,  as  the  patentee  says, 
instead  of  rolling  in  a  direct  path  they  will  zig  zag  not 
only  down  the  board  but  also  partly  across  the  same  and 
never  take  the  same  course  twice  in  succession.  (Patent 
page  1,  lines  53-56.)  When  the  three  peanuts  or  whatever 
number  may  be  allotted  to  the  player  have  been  projected 
the  game  is  over  and  the  player  is  credited  by  adding 


—12— 

up  the  values  attributed  to  the  particular  lights  which  have 
been  illuminated.  The  weighted  peanuts  have  to  remain 
in  the  pockets  in  order  to  keep  the  lights  lighted. 

Esmarian  No.  1,612,912  [Tr.  391]  which  was  sum- 
marily disposed  of  by  the  Court  in  Gibbs  v.  T.  Z.  R. 
Amusement  Corporation,  supra,  as  being  even  more  re- 
mote from  Gibbs  than  Nakashima,  makes  provision  for 
a  plurality  of  balls  to  roll  over  a  tally  board  to  register 
a  score.  Any  ball  which  falls  into  a  pocket  must  remain 
there  to  maintain  the  electric  switch  closed,  and  the  only 
balls  which  are  returned  to  the  player  for  re-rolling  are 
those  which  have  not  entered  a  pocket.  It  further  lacks 
Gibbs'  features  in  that  it  is  shown  as  a  single  unit  and 
no  suggestion  is  made  of  electrically  interconnecting  a 
plurality  of  units  for  competitive  purposes,  and  it  does 
not  have  an  annunciator  panel  and  arrangement  of  the 
Gibbs  character  wherein  horizontal,  vertical  or  diagonal 
lines  of  lights  are  energized  to  create  a  winner. 

Mader  No.  1,622,330  [Tr.  397]  adds  nothing  to  the 
prior  patents  already  discussed.  This  conclusion  is  con- 
firmed by  reference  to  appellant's  brief,  page  27,  where 
counsel  says  regarding  Mader  that  it  "likewise  shows  a 
game  board,"  etc.,  and  his  description  points  up  nothing 
in  Mader  not  shown  in  Haysahi  or  Esmarian. 

Schneider,  et  al,  No.  1,788,336  [Tr.  408]  shows  an 
electric  ski  ball  game,  its  principal  contribution,  as  pointed 
out  by  appellant  in  his  brief  at  page  27,  apparently  being 
the  fact  that  a  single  ball  is  used  which  returns  to  the 
player  after  it  has  actuated  a  switch  located  below  one 
of  the  rings  which  are  arranged  in  the  conventional  ski 
ball  pattern. 

McGregor  No.  1,260,691  [Tr.  412]  illustrates  a  target 
apparatus  wherein  each  of  a  plurality  of  targets  is  nor- 
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mally  illuminated,  and  bullet  impact  on  the  target  operates 
an  electric  switch  to  deenergize  the  lamp  of  that  par- 
ticular target.  We  do  not  find  McGregor  referred  to  in 
appellant's  brief  and  therefor  assume  that  he  no  longer 
considers  it  pertinent  as  prior  art. 

Chester  No.  1,598,711  |Tr.  424]  is  not  a  ball  rolling 
game  but  is  said  to  be  in  the  nature  of  a  test  of  the  play- 
er's sense  of  timing  by  his  operation  of  a  hand-wheel 
which  he  endeavors  to  synchronize  with  the  beat  of  a 
musical  composition  played  by  a  mechanical  piano  or 
organ. 

Wallace  No.  1,697,701  [Tr.  436]  illustrates  a  plurality 
of  race  tracks  over  which  pigs  are  chased  by  farmers. 

Higuchi  No.  1,454,968  [Tr.  449]  substitutes  rabbits 
for  pigs. 

Prina,  ct  ai,  No.  1,518,754  [Tr.  469]  shows  a  series 
of  lamps,  the  last  lamp  of  the  series  being  the  goal,  and 
the  mechanism  is  so  arranged  that  in  order  to  reach  the 
goal  and  win  a  game  the  winning  player  must  operate  a 
crank  with  a  gradual  acceleration  up  to  about  the  time 
that  the  last  lamp  is  mechanically  reached  and  thereafter 
he  must  maintain  for  a  predetermined  length  of  time  a 
uniform  s^^eed  in  order  to  cause  his  winning  lamp  to  be 
lighted.    (Patent  page  1,  lines  31-40.) 

Irsch,  ct  a/..  No.  1,458,884  [Tr.  486]  is  not  the  same 
Irsch  patent  referred  to  in  Gibbs  z'.  T.  Z.  R.  Amusement 
Corporation,  sitpra.  The  present  Irsch  patent  is  char- 
acterized by  ducks  on  wheels  mounted  on  tracks  which 
are  propelled  under  efforts  of  the  players,  the  winner 
being  the  one  who  causes  his  duck  to  travel  the  full 
length  of  a  track  and  causes  the  egg  on  the  duck  to  be 
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discharged  into  a  nest  or  cup  which  actuates  an  electric 
switch. 

Chester,  Wallace,  Higuchi,  Prina,  and  Irsch  are  appar- 
ently relied  upon  by  appellant  on  the  proposition  that  each 
of  these  patents  provides  an  electric  circuit  open  until  a 
win  has  been  made  and  that  when  there  is  a  winner  a  light 
lights  or  a  bell  rings.  (App.  Br.  pp.  28-29.)  What  ap- 
pellant, of  course,  fails  to  acknowledge  or  bring  to  the 
Court's  attention  is  the  fact  that  every  one  of  these  dis- 
closes a  game  apparatus  entirely  different  from  that  of 
Gibbs. 

The  appellant's  contention  that  it  was  not  invention  at 
the  time  Gibbs  entered  the  field  to  add  the  win  signal 
circuits  of  the  multi-unit  games  above  discussed  to  the 
board  and  ball  game  units  of  Nakashima,  Hayashi,  Mader, 
and  Esmarian,  or  the  converse,  is  defective  in  two  re- 
spects: (1)  The  Nakashima  type  of  patent  game  is  not 
the  Gibbs  type  of  patent  game,  nor  is  the  Chester  type 
of  game  the  Gibbs  type  of  game,  and  the  combination  of 
these  two  types  is  neither  obvious,  nor  suggested,  nor 
feasible.  The  players  of  the  Gibbs  type  game  compete 
for  a  result  which  is  achieved  through  the  exercise  of  skill 
in  successively  illuminating  five  annunciator  lights  in  a 
row,  horizontal,  vertical,  or  diagonal,  and  when  this  has 
been  accomplished  a  signal  light  or  supplemental  signaling 
means  marks  the  winning  annunciator  panel  and  there- 
after maintains  the  illumination  of  the  winning  annuncia- 
tor panel  while  the  non-winning  panels  are  cut  off  either 
simultaneously  or  at  the  termination  of  a  playing  period 
as  determined  by  an  electric  time  switch  (as  in  the  "new" 
Fawn  game) ;  and  since  such  a  combination  is  neither 
suggested,  nor  obvious,   nor   feasible,   when   taking  into 
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consideration  all   of   the   prior   art  ^ames   the  contention 
of  the  appellant  must  fall  of  its  own  weight. 

Steinmetz  No.  1,630,869  |Tr.  500]  illustrates  an  elec- 
trical baseball  game. 

Blackmore  No.  1,280,136  |  Tr.  515]  is  a  patent  for  a 
rain  signal,  wherein  drops  of  rain  fall  into  a  spoon  and 
close  a  switch  to  ring  a  bell,  and  Lynch  No.  1,685,329 
illustrates  an  electric  alarm  mechanism.  Why  these 
patents  are  in  the  record  we  do  not  learn  from  an  ex- 
amination of  appellant's  brief  and  we  will  not  take  the 
time  of  this  Court  to  further  discuss  them. 

The  foregoing  constitutes  all  of  the  prior  art  in  the 
record  on  appeal.  An  examination  of  such  art  furnishes 
ample  support  for  Finding  of  Fact  No.  X  in  this  case 
[Tr.  36]  that  none  of  the  aforesaid  prior  art  patents  or 
the  catalog  (the  latter  is  not  included  in  the  record  on 
appeal)  disclose  or  anticipate  or  suggest  either  singly 
or  collectively  the  subject  matter  of  the  Gibbs  patent  No. 
1,906,260  and  furnish  no  basis  for  any  finding  or  con- 
clusion that  the  Gibbs  patent  lacks  invention. 

5. 
The  Law  in  Support  of  Validity. 

Findings  of  Fact  provide  a  complete  foundation  for 
points  1  to  4  concerning  validity.  Finding  \''I  [Tr.  34] 
deals  with  the  prior  adjudication  and  consent  judgments, 
and  Finding  VII  [Tr.  35]  recites  public  acquiescence. 
Finding  V  [Tr.  34]  relates  to  licensed  operations.  Find- 
ing X  [Tr.  36]  enumerates  the  prior  art  and  recites  that 
"None  of  the  aforesaid  prior  art  patents  or  the  catalogue 
disclose,  or  anticipate,  or  suggest  either  singly  or  collec- 
tively the  subject  matter  of  the  Gibbs  Letters  Patent  No. 
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1,906,260,  and  furnish  no  basis  for  any  finding-  or  con- 
clusion that  the  said  Gibbs  patent  lacks  invention." 

Substantial  evidence  fully  supports  the  findings. 

Circuit  Courts  of  Appeal  have  recognized  the  doctrine 
that  in  patent  cases  the  findings  of  fact  of  the  trial  court, 
if  supported  by  substantial  evidence,  should  not  be  set 
aside  unless  clearly  erroneous. 

O'Leary  et  al.  v.  The  Liggett  Drug  Company,  150 
F.  (2d)  656,  66  USPQ  198  (C.  C  A.  6), 
certiorari  denied  67  USPQ  360,  326  U.  S.  773, 
90  L.  Ed.  467; 

Gasifier  Mfg.  Co.  v.  General  Motors  Corporation, 
138  F.  (2d)  197,  199,  59  USPQ  259,  261-262 
(C  C.  A.  8); 

Antonsen  v.  Hedrick,  89  F.  (2d)  149,  151,  33 
USPQ  180,  182,  (C.  C.  A.  9); 

Ruth  V.  Climax  Molybdenum  Co.,  93  F.  (2d)  699, 
702,  36  USPQ  128,  131-132  (C.  C.  A.  10). 

The  law  of  this  circuit  applicable  here  is  stated  in  the 
opinion  of  Judge  Wilbur  in  Crowell  v.  Baker  Oil  Tools, 
Inc.,  153  F.  (2d)  972,  68  USPQ  385  (C.  C.  A.  9)  de- 
cided February  28,  1946,  as  follows : 

"The  question  whether  or  not  a  new  and  useful 
combination  is  the  result  of  mere  mechanical  skill 
or  of  inventive  faculty  is  one  of  fact."  Citing 
Thompson  Spot  Welder  Co.  v.  Ford  Motor  Co.,  265 
U.  S.  448,  449;  R.  G.  LeTourneau,  Inc.  v.  Gar  Wood 
Industries,  Inc.,  151  F.  2d  432  [67  USPQ  165] 
(C.  C.  A.  9);  Ralph  N.  Brodie  Co.  v.  Hydraulic 
Press  Mfg.   Co.,    151    F.   2d   91    [66   USPQ   396] 
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(C.  C  A.  9);  Walker  on  Patents,  Deller  Ed.,  Sec- 
tion 25,  pp.  112,  115. 

******** 

"The  findinp^  of  the  trial  court  can  only  be  reviewed 
by  an  appellate  court  when  there  is  error  manifest  in 
the  finding." 

The  fact  that  appellee's  counsel  prepared  and  submitted 
findings  of  fact  for  the  consideration  of  the  trial  judge, 
and  that  such  findings  of  fact  were  adopted  by  the  trial 
judge  as  his  findings,  in  no  way  detracts  from  their  legal 
force  or  effect.  Simons  v.  Davidson  Brick  Company, 
et  al,  105  F.  (2d)  518,  43  USPQ  297  (C.  C.  A.  9). 

When  adopted,  such  findings  become  the  findings  of  the 
court  and  are  entitled  to  the  same  respect  as  if  the  Judge 
himself  had  drafted  them.  O'Leary  v.  Liggett,  supra, 
citing  Simons  v.  Davidson,  supra. 

In  Page  v.  Myers,  155  F.  (2d)  S7,  69  USPQ  63  (C. 
C.  A.  9),  decided  March  27,  1946,  by  Judges  Garrecht, 
Healy  and  Bone,  opinion  by  Judge  Garrecht,  this  Court 
held  valid  and  infringed  a  patent  on  a  logging  trailer. 
In  that  case  the  patent  claims  had  been  declared  valid 
in  an  earlier  case  by  the  District  Court.  In  the  case  in 
which  the  opinion  of  the  Court  of  Appeals  was  rendered, 
the  District  Court  made  findings  which  the  Court  of 
Appeals  declared  had  support  m  the  evidence,  that  the 
art  prior  to  the  patent  in  suit  did  not  cover  the  combina- 
tion defined  in  the  patent  claims  in  suit.  This  Court 
reviewed  some  of  the  landmarks  of  the  patent  law.  One 
of  the  cases  discussed  was  The  Loom  Company  v.  Hig- 
gins,   105  U.  S.   580,  which  set  forth  the  test  for  dis- 
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tingnishing  patentable  combination  and  mere  aggregation. 
This  Court  also  referred  to  another  decision  of  its  own/ 
wherein  a  patent  was  upheld,  and  applying  the  doctrine  of 
the  Webster  Loom  case  announced  its  conviction  that  the 
lower  court  correctly  found  invention.  Judge  Garrecht 
commented : 

"It  is  well  settled  that  what  constitutes  invention 
as  distinguished  from  a  mere  aggregation  is  a  ques- 
tion of  fact,  and  since  there  is  evidence  to  support 
the  lower  court's  finding  that  there  was  a  nev/  result 
attained  and  therefore  a  patentable  combination,  we 
affirm  that  judgment." 

Cusano  v.  Kotler,  159  F.  (2d)  159,  72  USPQ  62,  (C. 
C.  A.  3),  decided  January  7,  1947,  is  a  well  documented 
opinion  sustaining  the  validity  and  finding  infringement 
of  a  patent  on  a  game  board. 

This  case  is  pertinent  in  reflecting  the  attitude  of  a 
Circuit  Court  of  Appeals  on  a  game  patent. 

The  subject  matter  of  the  plaintiff's  patent  was  a  game 
table  for  playing  a  game  somewhat  like  shuffleboard.  He 
combined  some  of  the  features  of  shuffleboard  with  some 
of  those  of  the  billiard  table  and  produced  a  game  board 
which  was  short  enough  to  go  into  a  fair  sized  room. 
One  end  of  the  playing  surface  was  enclosed  by  cushions 
on  three  sides,  which  cushions  operated  as  a  rebounding 
medium,  the  same  way  as  the  cushions  on  a  billiard  table 
operate.  The  opposite  end,  which  could  be  called  the 
playing  end,  was  surrounded  by  gutters  in  the  same 
fashion  as  a  shuffleboard.  The  scoring  space  was  at  this 
playing  end.     The  game  was  played  in  the  similar  fashion 


HVirc   Tie  Machine  Co.  v.   Pacific  Box   Corporation    (C.    C.   A. 
9),  102  F.  (2d)  543,  552;  41  U.  S.  P.  Q.  66,  74-75. 
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to  shuffleboard  except  that  the  disc  gets  into  the  scoring 
area  by  rebound  from  the  cushions  instead  of  by  direct 
application  of  force  from  the  player. 

In  that  case  the  defendant  cited  prior  patents  showing 
games  with  various  features  which  the  defendant  insisted 
could  be  assembled  into  the  plaintiff's  game  without 
requiring  invention. 

In  rejecting  the  defendant's  arguments  the  Court  of 
Appeals  recognized  in  passing  that  invention  is  supposed 
to  be  a  question  of  fact,  though  the  fact  finding  by  the 
Patent  Office  and  the  trial  court  is  seemingly  not  taken 
with  compelling  seriousness  by  appellate  courts  in  con- 
sidering patent  cases.  The  Court  of  Appeals  proceeded  to 
its  own  analysis,  recognizing  initially  that  shuffleboards 
and  billiard  tables  are  in  the  public  domain,  and  restating 
the  defendant's  argument  that  all  the  patentee  had  done 
was  to  take  a  piece  of  each  of  these  old  contrivances  and 
put  them  together.  In  commenting  on  this  argument, 
the  Court  said: 

"The  argument  has  its  elements  of  persuasive- 
ness, but  we  do  not  think  it  is  to  be  applied  here. 
We  think  the  plaintift"'s  table  has  offered  a  contribu- 
tion to  the  game  playing  art,  and  it  is  an  art,  that  is 
new  and  different.  The  facilities  offered  by  this 
table  are  not  a  form  of  billiards  and  certainly,  if 
shuffleboard,  a  highly  modified  form  of  shuffleboard. 
We  cannot  ask  anyone  to  produce  an  entirely  new 
kind  of  game  for  we  think  a  few  basic  ideas  under- 
lie most  of  them.  But  the  plaintiff's  invention  did 
provide  for  playing  something  different  from  what 
existed  before  and,  therefore,  he  can  properly  be 
found  to  have  invented  something." 
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We  have  an  analogous  situation  in  the  case  at  bar  where 
the  appellant  argues  that  because  the  Gibbs  patent  game 
borrows  something  from  "Bingo,"  electrifies  it,  and  uti- 
lizes a  ball  to  be  rolled  into  holes  over  a  playing  surface 
which  can  be  found  in  general  in  other  patents,  that  Gibbs 
created  nothing  new. 

Paraphrasing  the  language  of  the  Third  Circuit  Court 
of  Appeals  we  may  say  that  the  facilities  offered  by  the 
Gibbs  game  are  not  a  form  of  the  electrified  ball  rolling 
games  of  the  prior  patents  and  certainly,  if  "Bingo,"  a 
highly  modified  form  of  "Bingo."  The  Gibbs  invention 
did  provide  for  playing  something  dififerent  from  what 
existed  before  and,  therefore,  he  can  properly  be  found 
to  have  invented  something. 

The  Court  further  commented  in  a  footnote  on  the 
commercial  success  of  the  plaintiff's  patented  game,  re- 
ferring to  the  testimony  of  the  plaintiff  as  to  the  sales 
of  his  game  tables  and  concluding: 

"These  factors  of  commercial  success  may  be  used 
as  evidence  of  invention  when  other  relevant  factors 
leave  the  question  of  invention  in  doubt.  Smith  v. 
Goodyear  Dental  Vulcanite  Company,  93  U.  S.  486 
(1876);  1  Walker  on  Patents  (Deller's  ed.  1937) 
234-239." 

These  decisions  constitute  authority  for  the  conclusion 
that  in  the  case  at  bar  the  "alternate  findings"  proposed 
by  Faulkner's  attorney  have  no  place  in  the  record,  the 
findings  which  the  trial  judge  adopted  should  be  given 
full  legal  effect,  substantial  evidence  supports  them,  and 
they  should  not  be  set  aside;  that  a  patent  on  a  game  is 
entitled  to  favorable  consideration;  and  that  a  new  com- 
bination as  defined  in  the  Gibbs  patent  displays  patentable 
invention  and  should  be  sustained. 
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Appellant  urges  (Br.  j)]).  X  and  46)  that  claims  9  and 
10  are  ambiguous.  The  i)atent  examiner  did  not  find 
them  so,  the  District  Court  in  Cibbs  v.  T.  Z.  R.,  sitpra, 
did  not  find  them  so,  and  Judge  Yankwich  rejected  ap- 
pellant's argument.    [Finding  VIH,  Tr.  35.] 

INFRINGEMENT. 
1. 

Infringement  Occurred  as  to  Claims  3  and  6-10  by 
Manufacture  and  Use  of  the  "Old"  Fawn  Game, 
and  as  to  Claims  3,  9  and  10  by  Manufacture  and 
Use  of  the  "New"  Fawn  Game. 

(a)     The  Essence  of  the  Gibbs  Invention  Is  Present  in  the 

Fawn  Games. 

This  essence  comprises  a  game  board  with  holes  ar- 
ranged in  a  pattern  similar  to  the  pattern  of  electric  lights 
on  an  annunciator  panel,  a  single  ball  for  the  player  to 
throw  or  roll  over  the  board  and  which  when  dropping 
through  a  hole  will  actuate  an  electric  switch,  dropping 
past  it  and  returning  to  the  player  for  a  successive  roll, 
electrical  circuits  whereby  a  lamp  is  energized  when  the 
corresponding  switch  is  closed,  and  means  such  as  a  relay 
to  maintain  the  circuit  closed,  (an  overbalanced  switch 
or  a  switch  of  a  releasable  spring  clamp  type  will  per- 
form the  same  function  and  is  equivalent),  the  circuits 
being  grouped  so  that  when  a  line  of  lights  is  energized 
a  win  circuit  is  established,  a  signal  of  some  sort  results, 
and  the  winner  or  winners  of  a  plurality  of  these  game 
units  which  are  electrically  interconnected,  remain  lighted 
after  the  non-winners  are  de-energized.  In  one  form  of 
the  Fawn  game  the  win  circuit  itself  operates  a  relay 
switch  to  cut  off  the  non-win  circuits,  but  in  the  variation 
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introduced  by  the  "new"  Fawn  game,  the  non-winners  are 
cut  off  by  a  time  switch  while  the  win  circuit  or  circuits, 
conditioned  or  controlled  by  other  means,  are  maintained. 
The  two  are  equivalent. 

This  essence  of  invention  is  clearly  defined  in  the  claims 
when  read  in  the  light  of  the  description  and  drawings; 
and  not  only  is  the  same  invention  present  in  both  Fawn 
games  but  the  claims  read  directly  on  them. 

The  Gibbs  claims  in  suit  were  not  narrowed  in  the  face 
of  any  rejections,  and  no  file  wrapper  estoppel  can  be  in- 
voked to  restrict  them,  as  suggested  in  appellee's  brief, 
page  31. 

Claim  3  was  originally  numbered  9;  it  was  rejected 
only  for  a  technical  defect,  the  examiner  saying  (file 
wrapper,  page  26)  that  in  line  10  the  circuit  mentioned  is 
but  indirectly  introduced.  A  slight  correction  resulted 
in  allowance. 

Claims  6  (original  12),  7  (original  13),  8  (original 
15),  9  (original  16),  and  10  (original  17)  were  allowed 
as  originally  filed. 

Appellant  devotes  pages  65  to  70  of  his  brief  to  argu- 
ment that  claim  3  is  not  infringed  by  the  "old"  Fawn 
game,  and  pages  58  to  64  to  argmnent  that  claim  3  is  not 
infringed  by  the  "new"  Fawn  game. 

By  silence  he  concedes  that  all  the  elements  of  the  claim 
are  found  in  the  old  Fawn  game  except  two,  namely 
"means  for  energizing  said  indicators  as  the  associated 
contract  devices  are  operated,"  and  "an  electric  circuit 
common  to  all  of  said  groups  and  open  until  all  of  the 
indicators  in  one  of  said  groups  have  been  energized." 

His  point  is  that  the  "means"  referred  to  is  an  electric- 
al relay  and  that  because  the  Fawn  game  substitutes  an 
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overbalanced  switch  there  is  no  ccjuivalent.  He  argues 
that  the  claim  calls  for  two  separate  elements,  (a)  a 
switch  which  closes  momentarily  under  droi)ping  action  of 
a  ball,  and  (b)  a  relay  actuated  upon  momentary  closing 
of  the  switch  to  enerj^ize  (keep  illuminated)  the  lights — 
whereas,  he  says,  the  Fawn  switch  and  holding  means 
are  one. 

He  overloops  several  things :  First,  that  making  in 
one  part  what  the  claim  describes  as  two  parts  does  not 
avoid  invention. 

''Neither  the  joinder  of  two  elements  of  a  patented 
combination  into  one  integral  part,  accomplishing  the 
purpose  of  both,  nor  the  separation  of  one  integral 
part  into  two,  which  together  accomplish  substantial- 
ly what  was  done  by  the  single  element,  will  avoid  a 
charge  of  infringment."    (Citing  cases.) 

Pcdcrsen  v.  Dundon,  220  Fed.  309,  311  (C.  C.  A. 
9). 

Second,  that  the  switch  in  the  Fawn  game  may  be 
considered  the  metallic  contact  member,  and  the  extension 
of  the  fingers  to  overbalance  them  and  hold  them  down 
when  once  depressed  can  be  considered  as  a  second  mem- 
ber. 

Third,  the  word  "means"  in  claim  3  must  be  construed 
more  broadly  than  the  corresponding  word  "relays"  in 
claim  1  (not  in  issue)  and  such  word  "means"  compre- 
hends an  overbalanced  or  self-weighted  switch  as  an 
equivalent. 

Foreseeing  this  analysis,  appellant  argiies  that  such  a 
construction  of  the  claim  to  make  it  cover  the  Fawn  game 
brings  it  into  the  prohibited  area  of  the  Nakashima  refer- 
ence because  Nakashima  holds  his  switches  down  to  keep 
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the  lamps  energized.  Aside  from  the  fact  that  the  Naka- 
shima  game  is  entirely  different,  as  already  described,  and 
therefore  does  not  compel  Gibbs'  "means"  to  be  regarded 
as  the  crux  of  his  invention,  appellant's  argument  falls 
of  its  own  weight  when  attention  is  called  to  the  fol- 
lowing fact:  Nakashima  causes  the  balls  to  lodge  in  the 
pockets  on  his  switches  and  the  balls  hold  them  down, 
whereas  in  the  Fawn  game,  as  in  Gibbs',  only  one  ball  is 
played  over  and  over,  and  the  fingers  on  the  switches  by 
the  weight  of  their  overbalanced  condition  when  once  de- 
pressed hold  the  Fawn  switches  down. 

The  Gibbs  element  defined  as  "means"  is  thus  seen  to 
be  absent  from  Nakashima,  and  present  in  Fawn. 

The  second  element  of  claim  3  which  appellant  argues 
is  absent  from  Fawn  is  the  "electric  circuit  common  to  all 
of  said  groups"  and  open  until  all  of  the  indicators  in  one 
of  the  [win]  groups  have  been  energized.  We  fail  to 
follow  this  argument.  The  Fawn  game  has  a  win  circuit 
comprehensive  of  and  therefore  common  to  all  of  the 
[win]  groups  and  this  circuit  is  open  until  all  of  the 
indicators  in  one  of  the  [win]  groups  have  been  energized. 
Exactly  the  same  result  is  achieved  in  both  games,  the 
winning  unit  remains  lighted,  a  signal  lamp  flashes  on, 
and  the  non-winners  are  cut  off. 

The  use  of  a  pin  and  bar  arrangement  in  the  Fawn 
games  to  trip  a  mercury  switch  which  sets  up  or  condi- 
tions the  win  circuit,  instead  of  using  a  relay  for  the 
purpose  as  illustrated  in  the  Gibbs  patent,  does  not  avoid 
infringement  of  the  claims  in  suit. 

In  Mills  Novelty  v.  Monarch  Tool,  76  F.  (2d)  653,  25 
USPQ  225  (C.  C.  A.  6),  the  defendant  had  infringed 
a  patent  on  a  circuit-controller  for  automatic  musical  in- 
struments.   The   defendant   then   modified   its    device   to 
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eliminate  a  mechanical  coin-actuated  control,  and  emi)loyed 
an  electrically  (magnet)  actuated  control.  The  Court  held 
this  to  be  efjuivalent,  saying: 

"The  claims  of  the  patent  in  suit  are  not  limited 
to  a  circuit-controller  mechanically  operated.  It  is 
quite  true  that  the  specification  recites  mechanical 
operation  as  one  of  the  objects  of  the  invention,  and 
the  use  of  electric  current  as  a  disadvantage  to  be 
avoided.  This,  however,  is  not  its  sole  object.  While 
the  claims  are  to  be  read  in  the  light  of  the  specifica- 
tion, to  ascertain  their  true  meaning,  they  are  not 
thereby  to  be  expanded  or  limited.  Permutit  Co.  v. 
Graver,  284  U.  S.  52;  Chicago  Forging  &  Mfg.  Co. 
v.  Bade-Cummins  Mfg.  Co.,  63  Fed.  (2d)  928  (C. 
C.  A.  6).  There  is  no  limitation  in  any  of  the  claims 
of  the  patent  in  suit  with  respect  to  the  means  by 
which  the  escapement  mechanism  may  be  actuated  or 
the  tripping  lever  pivoted.  We  may  not  read  limita- 
tion in  them.  Nor  is  infringement  avoided  merely 
because  all  of  the  objectives  of  the  patent  are  not 
achieved.  Telescope  Cot  Bed  Co.  v.  Gold  Medal 
Camp  Furniture  Mfg.  Co.,  229  Fed.  1002  (C.  C. 
A.  2)." 

When  we  come  to  the  "new"  Fawn  game,  we  find  iden- 
tical comparative  elements  as  discussed  above.  They  have 
not  been  changed  in  any  way. 

Hov/ever,  appellant  discovers  another  element  to  be 
missing,  namely,  "supplemental  means  for  indicating  a 
winning  play  when  all  of  the  indicators  in  one  of  said 
[win]  groups  have  been  energized.  He  admits  that  his 
signal  lamjxs  c^'  the  original  game  fulfilled  this  definition, 
but  because  he  altered  tlie  game  by  unscrewing  the  bulbs 
says  that  he  now  has  no  supplemental  means. 
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He  ignores  the  rule  pointed  out  above,  that  the  claims 
of  a  patent  are  to  be  distinguished.  Applying  this  rule, 
we  call  the  Court's  attention  to  the  corresponding  feature 
closely  defined  in  claim  2  (not  in  issue)  as  "a  master 
signal."  It  is  obvious  upon  inspection  that  "supplementary 
m.eans  for  indicating"  is  a  broader  term.  No  such  things 
as  a  master  signal  lamp  or  bell  are  required.  The  appel- 
lant employes  a  relay  which  makes  an  audible  click- 
ing sound  and  flickers  the  lights  in  the  winning  unit. 
His  excuse  that  this  occurs  because  he  uses  cheap  relays 
•is  feeble  indeed.  It  is  what  elements  are  present,  and 
how  they  operate,  that  controls,  not  the  reasons  why  he 
does  not  employ  something  which  would  not  infringe. 

The  fact  that  the  relay  which  makes  the  noise  and 
flickers  the  lights  is  located  in  the  circuit  common  to  all 
of  the  groups  referred  to  above,  does  not  avoid  infringe- 
ment. The  same  relay  is,  and  has  to  be,  also  located  in 
another  circuit  from  which  it  derives  its  actuating  energ>^ 
The  presence  of  the  relay,  and  its  operation  when  ener- 
gized by  the  completion  of  a  win  group,  constitutes  a 
supplementary  means  for  indicating  a  winning  play.  In 
showing  one  to  be  equivalent  to  the  other,  it  is  not  neces- 
sary that  the  infringing  elements,  especially  if  they  are 
electrical  circuits,  can  be  matched  by  superimposing  a  dia- 
gram of  one  over  the  other  and  finding  no  deviation.  Such 
would  hardly  ever  be  possible.  It  is  sufficient  that  the 
purpose,  result  and  means  are  similar. 

Claim  6  is  said  by  appellant  (Brief  p.  71)  to  cover 
the  interconnection  of  a  group  of  the  Gibbs  game  units 
defined  by  claim  3.  In  a  general  w^ay  this  is  true,  but 
claim  6  is  more  specific  than  a  mere  grouping  of  such 
units  in  that  it  calls  for  "means  whereby  when  all  of 
the  indicators  in  any  group  of  any  one  of  said  units  have 
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been  oi)ercitcd  to  C()mi)lctc  a  vvinninp^  play.  the  indicators 
on  all  of  the  units  except  the  winning'  unit  will  be  deener- 
i^ized,  wliilc  the  indicators  at  the  winninj^  unit  will  remain 
energized,  for  the  pnrpose  described." 

This  element  is  primarily  the  circuit  which  is  established 
upon  a  win  combination,  a  relay  in  which  cuts  off  the  non- 
winninp;-  enunciator  light  circuits  and  maintains  the  win 
unit  enunciator  lights  energized. 

The  identical  element  is  i)resent  in  the  old  Fawn  game. 

Claim  7  adds  to  claim  6  an  independent  supplementary 
signal  at  each  of  the  units  for  signalling  a  winning  play 
to  the  players. 

This  signal  may  be  identified  as  the  signal  lamp  on  top 
of  each  unit,  which  is  present  in  the  patent  game,  and 
was  also  present  in  the  old  Fawn  game. 

Claim  8  builds  upon  claim  7  means  under  the  control 
of  an  operator  for  opening  and  closing  the  circuits  of 
all  of  the  units  simultaneously  at  will. 

This  means  is  a  master  switch,  present  in  both  the  pat- 
ent and  in  the  old  Fawn  game. 

Claim  9  has  some  of  the  principal  elements  of  claim  6 
in  that  it  defines  a  plurality  of  electrically  connected  units 
(of  the  order  of  claim  3),  but  is  broader  than  claim  6 
in  the  final  element  "means  controlled  by  [emphasis 
added!  the  closing  of  the  signal  circuit  of  the  winning 
unit  for  discontinuing  the  signals  and  opening  the  circuits 
of  the  indicators  on  all  other  units." 

Thus,  referring  back  to  claim  6,  the  transfer  circuit 
functions  by  reason  of  or  by  action  of  the  completion  of 
a  win  circuit,  and  is  constituted  to  perform  Pii'O  functions: 
i.e.,  (1)  to  deenergize  the  non-winners,  and  (2)  to  main- 
tain the  win  unit  energized.     In  claim  9,  the  same  general 
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circuit  is  described  more  broadly,  and  functions  not  by 
reason  of  or  by  action  of  the  completion  of  a  win  circuit, 
but  is  merely  controlled  by  a  win  circuit,  and  need  be 
constituted  to  perform  only  one  function,  i.  e.,  to  control 
or  condition  the  opening  of  the  non-winner  circuits.  The 
same  meaning  as  "controlled  by"  would  be  properly  ex- 
pressed as  conditioned  by.  It  controls  to  the  extent  of 
severing  the  circuits  and  thus  conditioning  the  win  circuit 
to  remain  energized,  the  others  to  be  deenergized  when  the 
time  switch  is  thrown. 

Thus,  claim  9  is  infringed  not  only  by  the  old  Fawn 
game,  which  it  obviously  comprehends  in  view  of  the 
discussion  of  claim  6,  but  is  also  infringed  by  the  new 
Fawn  game. 

In  this  new  Fawn  game,  the  circuit  which  opens  the 
non-winner  circuits  is  prepared  or  conditioned  by,  and 
consequently  controlled  by,  the  win  circuit  or  circuits. 
The  time  switch,  which  is  merely  an  accessory,  may  delay 
the  action,  but  when  a  pre-determined  time  elapses,  the 
cut-off  circuit  functions  under  the  control  of  the  win 
circuit  or  circuits.  Claim  9  is  thus  clearly  infringed  by 
the  new  Fawn  game. 

Claim  10  adds  to  claim  9  the  audible  signal,  present  in 
both  Fawn  games,  and  thus  is  infringed  by  both. 

(b)  Appellant    Faulkner    Deliberately    Imitated    and    Appro- 
priated the  Principles  of  the  Gibbs  Inventions. 

Faulkner  set  out  to  build  a  game  similar  to  Loof's, 
which  was  on  the  pike  at  Long  Beach  [Tr.  93].  Loof 
was  a  deliberate  infringer  as  admitted  by  his  associate 
Wiser  [Tr.  80],  and  the  consent  judgment  in  Gibbs  v. 
Loof  [Tr.  355-357],  and  Faulkner  set  out  to  copy  Loof. 
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Api^ellant  concedes  in  his  brief,  ])a^e  16,  that  testimony 
to  this  ])oint  was  admitted  hy  the  Court  but  says  that  it 
fell  short  of  proving  Gibbs'  contentions.  But  there  is  am- 
])le  testimony,  witness  Douglas  Wiser  [Tr.  80  et  scq.], 
witness  (a])pellant)  Todd  C.  Faulkner  [Tr.  93],  stipula- 
tion of  appellant's  counsel  [Tr.  93],  and  the  trial  court's 
comment  [Tr,  201].   There  is  no  evidence  to  the  contrary. 

(c)  The  Law  Supports  Appellee's  Contention  That  Appellant 

Has  Infringed. 

The  trial  court  made  a  finding  that  claims  3,  and  6  to 
10  are  infringed  by  the  *'old"  Fawn  game,  and  that  claims 
3,  9  and  10  are  infringed  by  the  "new"  Fawn  game,  Find- 
ing XIV  [Tr.  38].  The  Court's  finding  as  to  Faulkner's 
derivation  of  the  game  from  the  Gibbs  patent  is  Finding 
XIII  [Tr.  38]. 

These  findings  are  supported  by  substantial  evidence, 
and  should  not  be  disturbed. 

The  Gibbs  patented  game  is  not  physically  before  this 
Court,  and  only  a  portion  of  the  Fawn  game  is  physically 
present.  While  some  of  the  evidence  revolves  around  the 
copying  of  the  Gibbs  game  by  Faulkner,  much  of  it  has 
to  do  with  technical  interpretations  of  electrical  circuits, 
explanations  of  their  ©iteration,  the  efifect  of  changing  a 
terminal  connection  of  a  wire,  and  the  effect  of  adding  an 
electric  time  switch  as  an  accessory. 

Under  such  circumstances  the  findings  of  the  District 
Court  should  be  accorded  much  weight.  This  rule,  and 
other  pertinent  points  are  discussed  at  length  in  Sttiart 
Oxygen  Company  Ltd.  :'.  Josephian,  162  F.  (2d)  857, 
74  USPQ  117  (C.  C.  A.  9),  decided  June  18,  1947,  by 
Judges  Stephens,  Healy  and  Bone,  opinion  by  Judge  Bone. 


—so- 
Concerning  the  rule  as  to  the  weight  of  findings  of  the 
trial  court  to  be  accorded  by  the  Circuit  Court  of  Appeals, 
the  opinion  discusses  this  point  as  follows : 

"The  material  and  decisive  question  presented  and 
argued  before  this  court  is  whether  appellant's  device 
infringed  appellee's  patent.  Appellee  relies  upon 
Ralph  N.  Brodie  Co.  v.  Hydraulic  Press  Mfg.  Co., 
9-Cir.,  151  F.  2d  91,  95  [66  USPQ  396,  400],  and 
urges  upon  us  the  rule  there  expressed  that  questions 
of  infringement  are  questions  of  fact,  and  therefore 
in  accordance  with  the  Federal  Rules  of  Civil  Proce- 
dure, Rule  52  (a),  this  court  will  not  set  aside  the 
determination  of  the  trial  court  unless  it  is  'clearly 
erroneous.'  However,  an  examination  of  the  Brodie 
case  and  the  cases  therein  cited  discloses  that  Judge 
Mathews  made  an  application  in  the  Brodie  case  of 
the  correct  rule  earlier  enunciated  in  Nicholl,  Inc. 
v.  Schick  Dry  Shaver,  98  F.  2d  511  [38  USPQ  510] 
(referred  to  in  the  Brodie  case)  where  he  set  forth 
the  rule  and  exception  in  the  following  terms  [38 
USPQ  at  512] : 

'The  question  of  infringement  was  in  this 
case,  as  it  usually  is  a  question  of  fact.  Rein- 
harts  v.  Caterpillar  Tractor  Co.,  9  Cir.,  85  F. 
2d  628,  630  [31  USPQ  264  at  266].  The  case 
does  not,  as  claimed  by  appellant,  fall  within  the 
rule  that,  where  the  facts  are  undisputed,  and 
the  case  can  be  determined  by  a  mere  comparison 
of  structures,  and  extrinsic  evidence  is  not 
needed  for  purposes  of  explanation  or  to  resolve 
questions  of  the  application  of  descriptions  to 
subject-matter,  the  question  of  infringement  may 
be  determined  as  a  question  of  law.  United 
States  V.  Esnault-Pelterie,  303  U.  S.  26,  30  \36 
USPQ  212,  214].'    (Emphasis  supplied.) 
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"(1)  The  testimony  before  the  trial  judp:c  re- 
volved around  the  exhibits  (full  size  commercial 
units)  and  embraced  a  discussion  of  the  meaning  of 
the  term  'stability'  as  used  in  the  claims  in  the 
patent,  the  absence  or  presence  of  prior  art,  and  ap- 
pellee's charge  that  appellant  deliberately  copied  his 
device.  The  terms  of  the  patent  and  the  respective 
devices  of  the  parties  are  also  before  us  for  our  in- 
spection. The  facts  are  clear  and  undisputed  and  the 
question  of  infringement  in  this  case  can  be  deter- 
mined by  a  comparison  of  structures  and  is  a  question 
of  law.  Therefore  this  court  will  examine  for  it- 
self the  device  of  appellant  and  determine  as  a  mat- 
ter of  law  whether  it  infringes  the  patent  of  appellee." 

While  the  issue  of  infringement  here  will  stand  the  test 
of  examination  by  this  Court,  we  think  that  the  circum- 
stances bring  it  within  the  rule  of  the  Brodie  and  the 
Nicholl  cases,  supra,  because  extrinsic  evidence  is  needed 
for  purposes  of  explanation  or  to  resolve  questions  of 
the  application  of  descriptions  to  subject-matter. 

If  this  Court  prefers  to  determine  as  a  matter  of  law 
whether  the  appellant  infringes,  we  rely  upon  our  ex- 
planation of  the  similarities  between  the  Fawn  games 
and  the  Gibbs  patent  claims  in  suit,  and  the  elementary 
rule  of  the  doctrine  of  equivalents  which  needs  no  citation 
to  this  Court. 

As  to  the  copying  of  the  Gibbs  game  by  Faulkner,  the 
Stuart  Oxygen  case  is  also  in  point.  In  that  case  the 
validity  of  a  patent  on  a  tank  truck  was  sustained  and 
infringement  found.  The  infringing  device  was  manu- 
factured for  the  defendant  by  a  mechanic  who  had  made 
the  plaintiff's  original  model  of  the  patented  device,  and 
who  later  left  the  plaintiff  under  strange  circumstances 
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and  went  to  work  for  the  defendant.  Thus  the  defendant 
had  made  for  him  an  infringing  device  by  one  who  had 
knowledge  of  the  patented  apparatus. 

While  this  Court  made  no  legal  point  in  its  opinion, 
based  upon  this  fact,  it  evidently  considered  the  fact  suffi- 
ciently pertinent  to  refer  to  the  same  in  its  opinion.  Con- 
sequently, in  the  case  at  bar  the  intentional  and  deliberate 
copying  of  the  Gibbs  game  apparatus  by  Faulkner  through 
the  services  of  one  Hatherell  is  pertinent  here.  Hathe- 
rell  was  assigned  by  Faulkner  the  job  of  making  a  game 
apparatus  like  the  Loof  game  on  the  Pike  of  Long  Beach, 
The  Loof  game  was  an  infringement  of  the  Gibbs  patent. 

This  Court  will  not  be  misled  by  any  argument  of 
appellant  to  the  effect  that  the  derivation  of  the  accused 
device  is  not  material.  Such  law  applies  to  one  who 
claims  to  be  an  innocent  infringer  and  the  doctrine  is 
that  infringement  is  not  avoided  because  a  defendant  had 
no  knowledge  that  he  was  infringing. 

Regarding  appellant's  addition  of  the  electric  time 
switch,  and  removal  of  the  separate  win  signal  lamps, 
one  who  appropriates  the  substance  of  a  patented  inven- 
tion cannot  avoid  a  claim  of  infringement  by  deliberately 
impairing  the  function  of  one  element  without  destroying 
the  substantial  identity  of  the  structure,  operation  and 
result. 

Clarage  Fan  Company  v.  B.  F.  Sturtevant  Com- 
pany, 148  F.  (2d)  786,  65  USPQ  203,  207,  (C. 
C.  A.  6).  Certiorari  denied.  326  U.  S.  727, 
67  USPQ  359. 

Another  case  in  point  here  is  Minnesota  Mining  & 
Manufacturing  Company  v.  International  Plastic  Corpo- 
ration et  al,  159  F.  (2d)  554,  72  USPQ  97  (C.  C.  A.  7), 
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decided  January  9,  1947.  Tlie  Circuit  Court  of  Appeals 
for  the  seventh  circuit  in  sustainin.tj  and  holdinp^  infringed 
a  patent  on  adhesive  sheeting  referred  to  several  points 
which  adequately  answer  Faulkner  arguments  in  the 
present  case.  First,  the  fact  that  defendant's  article 
might  be  an  improvement  does  not  avoid  infringement. 
Consequently,  whether  or  not  the  addition  of  the  electric 
time  switch  by  Faulkner  in  his  altered  fawn  game  is  or 
is  not  an  improvement  is  inconsequential.  Second,  com- 
mercial success  should  not  be  ignored;  and  third,  con- 
cerning the  weight  given  to  the  findings  of  the  District 
Court  held  that  if  the  fact  finding  is  supported  by  evi- 
dence and  given  by  the  Court  it  becomes  a  finding  of  the 
Court  regardless  of  its  author  being  the  prevailing  party's 
attorneys,  and  the  appellate  court  is  bound  to  consider  it. 
In  that  connection  the  Court  of  Appeals  said: 

"(5)  This  defendant  further  contends  that,  be- 
cause the  court  'without  any  supplementing  opinion, 
signed  and  entered  findings  of  fact  and  conclusions 
of  law  substantially  identical  to  those  submitted  by 
plaintiff's  attorneys'  this  defendant  'is  entitled  to 
consideration  of  this  case  by  this  court  *  *  *  ^s 
that  no  findings  of  fact  had  been  made  by  the 
District  Court.'  We  know  of  no  such  law.  If  a 
finding  of  fact  is  supported  by  the  evidence  and  given 
by  the  court,  it  thereby  becomes  the  finding  of  the 
court,  regardless  of  its  author,  and  we  are  bound 
to  consider  it.  We  think  these  findings  are  amply 
supported  by  the  evidence." 

Finally  we  cite  this  Court's  decision  in  McCuUough  v. 
Kammcrcr  Corp.,  138  F.  (2d)  482  (C.  C.  A.  9):  certio- 
rari denied  May  8,  1944,  322  U.  S.  739,  S^  L.  Ed.  1573. 

That  case  was  tried  by  Judge  Vankwich,  who  tried  the 
case  at  bar.     His  opinion,   holding  valid  and  infringed 


a  patent  covering  a  device  for  cutting  pipe  in  the  well  and 
removing  cut-off  sections  of  pipe,  is  reported  at  39  Fed. 
Supp.  213.     This  Court  affirmed  the  decision. 

•  The  patent  was  for  a  combination  of  elements  which 
as  separate  elements  could  be  found  in  the  prior  art.  The 
combination  was  held  to  be  new,  the  tool  achieved  com- 
micrcial  success,  the  defendant  learned  the  art  while  in 
the  employ  of  one  of  the  plaintiffs,  and  the  accused  tools 
took  the  substance  of  the  patent. 

In  the  case  at  bar  the  Gibbs  patent  is  for  a  combination 
of  elements  some  of  which  as  separate  elements  can  be 
found  in  the  prior  art.  The  Gibbs  game,  as  a  combina- 
tion, is  new,  it  has  achieved  commercial  success,  Faulkner 
learned  the  art  by  copying  an  infringing  game,  and  in  so 
doing  took  the  substance  of  the  patent. 

The  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

HUEBNER,    MaLTBY   &   BeEHLER, 

Herbert  A.  Huebner, 
Albert  M.  Herzig, 

Attorneys  for  Appellee. 

Los  Angeles,  California, 
May  14,  1948. 
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John  T.  Gibbs, 


Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Appellee's  Brief  is  noteworthy  principally  for  its  avoid- 
ance of  the  real  issues  in  this  case.  Nowhere  in  his  state- 
ments or  arguments  does  Appellee  face  the  fact  that  the 
scope  of  a  patent  is  determined  by  its  claims.  |  See  Law 
Points  1,  3  and  4,  pp.  16,  17,  18,  19,  Appendix  to  Ap- 
pellant's Opening  Brief.] 


With  respect  to  the  footnote  on  page  1  of  Appellee's  Brief  we 
state  the   following: 

This  case  was  filed  in  August.  1946,  and  Mr.  Desmond,  an 
attorney  engaged  in  general  practice,  represented  Appellant  at  that 
time.  In  September  at  Appellant's  invitation,  the  attorneys  for 
Api^Uee  visited  Appellant's  place  of  business,  inspected  the  tvvo 
Fawn  games  he  had  there,  and  examined,  photographed  and 
sketched  one  of  them,  both  inside  and  out.  Only  the  exterior  of 
the  other  game  was  observed.  The  attorneys  for  Appellee  prepared 
and  Appellant  stipulated  to,  a  description  of  the  game  examined. 
wbich  material  was  used  by  Appellee  on  his  motion  for  a  prelimi- 
nary  injunction.    In  December   Mr.   Fulwider  came   into  the  case 
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Appellee  deals  largely  in  generalities  and  inferentially 
asks  the  Court  to  "read  into"  his  claims  various  things 
to  make  them  valid,  and  then  to  "read  out"  of  the  claims 
various  other  things  to  find  infringement.  He  ignores 
numerous  points  made  in  our  Opening  Brief,  and  as  to 
others  he  merely  states  a  contrary  position  without  as- 
signing reasons  therefor. 

Appellee  seeks  to  avail  himself  of  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure  (as  all  appellees  with 
vulnerable  cases  do)  and  requests  this  Court  to  affirm  the 
judgment  below,  if  there  is  any  shred  of  evidence  at  all 
in  support  thereof.  This  is  of  course  contrary  to  the 
spirit  of  the  rule  and  to  the  long  line  of  cases  construing 
the  similar  Equity  Rule. 

Appellee  also  leans  heavily  on  the  T.  Z.  R.  case,  the  con- 
sent decrees  and  his  licenses,  but  as  will  be  pointed  out 
later,  none  of  these  factors  carry  any  weight  in  this 
case. 

We  will  discuss  in  detail,  but  as  briefly  as  possible,  these 
vlarious  points  raised  by  Appellee's  Brief. 


for  the  trial.  The  issues  were  already  framed  except  for  the  matter 
of  the  new  Fawn  game  which  was,  at  Appellant's  instance,  later 
injected  into  the  case.  After  Appellant's  Brief  was  filed  it  was 
discovered  as  the  result  of  depositions  on  accounting  that  there 
were  some  differences  between  the  above-mentioned  game  exam- 
ined in  detail  by  attorneys  for  Appellee  and  the  one  they  had 
merely  observed.  Neither  of  the  attorneys  for  Appellant  had  any 
knowledge  of  these  differences  prior  to  their  said  discovery.  Ap- 
pellee states  that  Appellant  concealed  the  facts.  Appellant  states 
that  there  was  no  concealment  and  that  Appellee's  attorneys  could 
have  examined  the  inside  of  the  other  game  if  they  had  so  re- 
quested. Mr.  Desmond,  who  was  present  at  the  inspection,  has  no 
recollection  of  any  conversations  concerning  an  examination  of  the 
other  game,  and  Mr.  Fulwider  was  not  present,  as  he  was  not 
then  in  the  case.  We  do  not  see  that  the  matter  is  material  in  the 
slightest  but  submit  the  foregoing  because  Appellee  for  some  rea- 
son has  seen  fit  to  mention  the  matter. 
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I. 

No  Presumption  of  Validity  Attaches  Under  F.  R. 
C.  P.  52(a)  to  the  Findings  or  Conclusions  of  the 
Trial  Court  in  This  Case. 

A  substantial  portion  of  Appellee's  Brief  is  devoted  to 
the  thesis  that  i^reat  weight  should  be  attached  to  the 
Trial  Court's  Findings  of  Fact  in  this  case.  That  portion 
of  Rule  52(a)  which  is  pertinent  to  this  contention  reads 
as  follows: 

''Findings  of  Fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  he  given  to  the  op- 
portunity of  the  trial  court  to  judge  of  the  credibility 
of  the  witnesses." 

The  first  clause  of  the  above  sentence  is  often  quoted,  but 
the  second  clause  is  seldom  included.  While  the  two 
clauses  are  stated  in  the  conjunctive,  the  second  clause  is 
really  explanatory  of  the  first. 

It  is  submitted  that  if  the  words  in  Rule  52(a)  "and 
due  regard  shall  be  given"  were  changed  to  read  "since 
due  regard  should  be  given,"  the  sentence  in  question 
would  better  state  the  true  equity  rule  long  applied  by  the 
courts. 

A  proper  application  of  Rule  52(a)  was  made  by  this 
Court  in  the  case  of  Stuart  Oxygen  Company,  Ltd.  v. 
Josephian,  quoted  in  Appellee's  Brief  at  pages  30  and  31 
thereof,  in  which  case  the  Court  examined  the  evidence 
for  itself  under  the  doctrine  of  United  States  z:  Esnault- 
Pelterie,  303  U.  S.  26,  36  U.  S.  P.  Q.  212. 

Construing  a  patent  is  essentially  no  different  from  con- 
struing anv  other  contract,  and  where  the  bulk  of  the  evi- 
dence consists  of  documents  such  as  prior  i)atents,  photo- 
graphs, drawings,  depositions  and  the  like,  the  Appellate 


Court  is  not  required  to  give  any  weight  to  the  Findings 
of  the  Trial  Court.  This  rule  was  followed  by  this  Court 
in  the  case  of  Equitable  Life  Assurance  Society  of  the 
United  States  v.  Irelan,  123  F.  (2d)  462,  5  Fed.  Rules 
Serv.  610,  where  Judge  Healy  stated  as  follows : 

''Since  all  testimony  bearing  on  the  circumstances 
antecedent  to  and  surrounding  her  death  was  by 
deposition,  the  Finding  of  accidental  death,  while  it 
is  justly  entitled  to  consideration,  has  not  the  weight 
zve  zuoidd  otherivise  he  obliged  to  concede  to  it.  This 
Court  is  in  as  good  a  position  as  the  trial  court  was 
to  appraise  the  evidence,  and  we  have  the  burden  of 
doing  that.  *  *  *  as  is  well  known,  in  the  Fed- 
eral courts  where  the  testimony  in  equity  or  admiralty 
cases  is  by  depositions  a  reviewing  court  gives  slight 
weight  to  the  Findings."    (Emphasis  added.) 

The  same  rule  was  well  expressed  by  the  Seventh  Cir- 
cuit Court  of  Appeals  in  considering  the  weig-ht  to  be 
accorded  to  the  Master's  Findings  in  the  case  of  Carter 
Oil  Company  v.  McQuigg,  112  F.  (2d)  275,  3  Fed.  Rules 
Serv.  503,  in  which  decision  Judge  Evans  stated: 

"Where  the  question  is  one  of  veracity  it  is  clear 
that  the  appellate  court  should  give  controlling  weight 
to  the  trier  of  fact  who  saw  and  heard  the  witnesses. 
This  is  well  established.  Where  the  testimony  con- 
sists of  documentary  evidence  and  depositions,  a  Mas- 
ter is  in  no  better  position  to  determine  an  issue  of 
fact  than  a  reviewing  court.  The  District  Court's 
Finding  on  such  evidence  is  likewise  subject  to  free 
review,  unaffected  by  presumptions  which  ordinarily 
accompany  their  Findings  on  controverted  issues." 
(Emphasis  ours.) 

and  see  the  quotation  from  the  Stuart  Oxygen  Company 
case  on  pages  30  and  31  of  Appellee's  Brief. 
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No  extrinsic  evidence  need  be  considered  in  the  deci- 
sion of  this  case.  The  whole  record  of  the  Trial  Court 
is  before  the  Appellate  Court  with  ample  illustrations  and 
descriptions  of  the  devices  in  question.  There  is  no  con- 
flict between  the  parties  with  respect  to  the  construction 
of  the  Gibbs  and  Fawn  ^ames.  'J'he  case  turns  solely  on 
the  construction  to  be  g-iven  to  the  claims  in  suit  and  to 
the  showings  of  the  prior  art  patents. 

Thus  this  case  comes  squarely  within  the  doctrine 
enunciated  in  the  above-quoted  cases,  and  particularly  the 
Stuart  Oxygen  and  NichoU  cases  quoted  in  Appellee's 
Brief,  to-wit.  that  the  reviewing  court  is  not  bound  by 
any  presumptions  of  validity  or  correctness  of  the  lower 
court's  Findings  or  Conclusions. 

The  fact  that  Appellee  here  has  found  it  necessary  to 
so  strongly  urge  the  contrary  view  is  a  clear  sign  of  weak- 
ness on  his  part. 

II. 

The  Decision  in  Gibbs  v.  T.  Z.  R.  etc.  Is  Neither 
Persuasive  nor  Helpful  in  This  Case. 

The  Appellee  lays  great  stress  on  the  New  York  Dis- 
trict Court  case  of  Gibbs  v.  T.  Z  R.  Amusement  Corpora- 
tion, 14  Fed.  Supp.  597,  29  U.  S.  P.  Q.  518,  decided  in 
1936,  and  seeks  to  draw  a  parallel  between  the  facts  there- 
in and  the  facts  of  the  case  at  bar.  However,  a  careful 
reading  of  the  T.  Z.  R.  case  shows  that  the  facts  were 
totally  different,  there  being  no  real  contention  of  non- 
infringement.   The  Court  stated  that : 

"The  Defendant's  device  is  so  like  the  Plaintiff's  that 
little  or  no  contention  is  made  on  the  subject  of  in- 
fringement ;" 


This  is  obvious  from  the  fact  that  all  of  the  claims  of 
the  patent  were  in  suit  and  were  held  to  be  infringed. 
Since  claims  1,  2,  4  and  5  (not  in  suit  here)  were  all 
specifically  limited  to  relays,  armatures  and  momentarily 
operated  contact  switches,  it  follows  that  the  Defendants' 
game  must  have  been  practically  identical  to  the  Gibbs 
game. 

The  New  York  Court  therefore  was  not  called  upon  to 
interpret  the  Gibbs  claims  since  even  the  narrowest  ones 
were  infringed.  Likewise,  Gibbs  was  not  faced  with  the 
problem,  as  he  is  here,  of  having  to  mold  his  claims  one 
way  to  find  infringement  and  another  way  to  make  them 
valid. 

When  arguing  the  prior  art,  such  as  Nakashima  for 
example,  Gibbs  in  the  T.  Z.  R.  case  could  point  to  his 
relays  and  momentarily  opened  contact  switches  as  dis- 
tinguishing features,  and  since  these  same  elements  were 
in  the  T.  Z.  R.  apparatus  there  was  no  need  for  Gibbs 
to  ask  the  Court  for  a  broad  construction  of  his  claims. 

The  T.  Z.  K.  decision  is  not  necessarily  inconsistent 
with  Appellant's  position  in  this  case,  for  it  is  thought 
that  if  Judge  Byers  had  had  the  Fawn  games  and  the 
prior  art  cited  in  this  case  before  him,  he  would  have 
found  no  infringement.  Whether  or  not  he  would  have 
found  invalidity  we  cannot  now  say,  although  from  the 
scarcity  of  good  prior  art  cited  and  the  tone  of  the  de- 
cision it  does  not  appear  that  the  T.  Z.  R.  case  was  very 
vigorously  defended. 

The  only  multiple-unit  game  patent  mentioned  by  the 
Court  in  the  T.  Z.  R.  case  was  Trsch  No.  1,433,888  which 
is  so  poor  a  reference  that  we  did  not  even  plead  it  in 
this  case.  This  is  the  Irsch  patent  mentioned  on  page  8 
of  Appellee's  Brief  and  is  not  to  be  confused  with  Irsch 
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1,458,884  used  by  Appellant  herein  as  prior  art.  If 
Judge  Byers  had  had  the  benefit  of  the  Prina,  Chester, 
Higuchi,  Trsch  1.458,884,  and  Wallace  patents,  all  illus- 
trating competitive  games  having  the  cut-off  later  used  hy 
Gihbs,  it  is  quite  likely  that  he  would  not  have  been  so 
impressed  with  the  Gibbs  game.  Certainly  his  decision 
would  have  been  written  in  quite  a  different  vein  since 
these  prior  art  patents  negative  many  of  the  advantages 
and  novel  features  mistakenly  attributed  by  the  Court  to 
Gibbs.  It  is  felt  that  on  the  basis  of  this  additional  art 
Judge  Byers  would  probably  have  held  claims  6  to  10 
invalid,  and  possibly  claim  3  also. 

Appellee  also  seeks  to  draw  a  parallel  with  the  T.  Z.  R. 
case  by  inferring  in  his  brief  that  because  Faulkner  per- 
mitted a  Preliminary  Injunction  by  default  there  is  no 
real  contention  on  the  question  of  the  infringement  of 
the  old  Fawn  game.  However,  this  is  clearly  not  the  case 
as  seen  from  our  Opening  Brief.  If  the  obvious  needs  re- 
stating, we  hereby  affirm  that  we  are  most  seriously  and 
sincerely  contending  that  the  old  Fawn  game  does  not 
infringe ! 

HI. 

Consent  Decrees  and   Licenses  Cannot   Make  an 
Invalid  Patent  Valid. 

Appellee  relies  strongly  on  the  various  consent  decrees 
which  he  had  heretofore  secured  and  on  his  alleged  com- 
mercial success.  However,  consent  decrees  are  entitled  to 
but  little  weight  as  they  are  merely  evidence  that  the  De- 
fendants therein  did  not  wisli  to  go  to  the  expense  of  a 
lawsuit. 

With  res])ecl  to  the  various  licenses  granted  by  Gibbs, 
it  is  admitted  that  he  has  had  some  commercial  success, 


but  that  success  has  not  been  such  as  to  in  any  way  affect 
the  issues  of  this  case. 

Commercial  success  can  only  tip  the  scale  in  favor  of 
validity  when  the  evidence  for  and  against  the  patent  is 
evenly  balanced,  and  then,  only  when  the  commercial  suc- 
cess is  phenomenal  and  the  art  has  long  been  searching 
for  a  solution  to  the  problem. 

IV. 

The  Claims  in   Suit  Are   Invalid;   and   Are   Not 

Infringed  by  Either  of  the  Fawn  Games. 

A.  Appellee's  Brief  Does  Not  Discuss  the  Game  Described 
by  the  Claims  in  Suit,  but  Instead,  What  Appellee 
Terms  the  "Essence"  o£  His  Patent. 

Appellee's  contentions  with  respect  to  validity  are  epi- 
tomized by  the  wistful  statement  on  page  20  of  his  brief 
that  : 

''he  (Gibbs)  can  properly  be  found  to  have  invented 

something."    (Emphasis  added.) 

But  Appellee  studiously  avoids  reference  to  his  claims  in 
telling  us  what  he  allegedly  invented. 

Instead  of  discussing  the  invention  defined  in  his  claims, 
the  Appellee  expatiates  on  what  he  terms  the  "essence"  of 
his  invention  and  fashions  a  definition  thereof  that  does  not 
correspond  to  any  claim  in  his  patent. 

In  his  discussion  of  validity  Appellee  infers  that  all  of 
his  claims  include  the  cut-off  circuit  and  states  that  in 
the  Gibbs  game  the  non-winners  are  cut-off  "at  the  ter- 
mination of  a  playing  period  as  determined  by  an  electric 
time  switch."  lioth  the  inference  and  the  statement  are 
incorrect.     Claim  3  does  not  recite  the  cut-off  feature  at 


i 


— 9— 

all,   and   there   is    no   teaching   whatsoever    in    the    Gibbs 
patent  of  a  time  clock  apparatus  or  method  of  play! 

In  his  discussion  of  infringement  the  Appellee  infers 
that  all  of  his  claims  include  a  single  ball,  holes  in  the 
board,  and  the  non-winner  cut-off,  but  a  reading  of  the 
claims  shows  this  not  to  be  true. 

When  discussing  claims  6  to  10,  Appellee  borrows  gen- 
erously from  the  specification  and  drawings  and  ignores 
the  prior  art.  Tn  attempting  to  minimize  the  effect  of 
the  multiple-unit  prior  patents  he  states  at  page  14  that 
they 

''are  apparently  relied  upon  by  Appellant  on  the 
proposition  that  each  of  these  patents  provides  an 
electric  circuit  open  until  a  win  has  been  made  and 
that  when  there  is  a  winner  a  light  lights  or  a  bell 
rings." 

This,  however,  is  oiil\  one  of  the  features  for  which  these 
patents  are  cited.  As  clearly  documented  in  our  Opening 
Brief,  each  of  these  prior  patents  shows  a  multiple-unit 
competitive  game  in  which  when  a  win  is  made  on  one 
unit  a  signal  is  operated  and  all  of  the  other  units  are 
automatically  disconnected. 

In  relying  upon  what  he  terms  the  ''essence"  of  the 
Gibbs  invention  instead  of  the  claims,  the  Appellee  asks 
this  Court  to  read  certain  things  into  the  claims  to  find 
validity  and  then  to  read  certain  other  things  out  of  the 
claims  to  find  infringement.  This  has  been  condemned 
by  the  Supreme  Court  in  very  apt  language  in  the  case  of 
White  2'.  Dunbar,  119  U.  S.  47.  51.  as  follows: 

"Some  persons  seem  to  suppose  that  a  claim  in  a 
patent  is  like  a  nose  of  li'ax  which  may  be  turned  and 
twisted  in  an\  direction,  by  merely  referring  to  the 
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specification,  so  as  to  make  it  include  something  more 
than  or  something  different  from,  what  its  words  ex- 
press. The  context  may,  undoubtedly,  be  resorted  to, 
and  often  is  resorted  to,  for  the  purpose  of  better 
understanding  the  meaning  of  the  claim;  bitt  not  for 
the  purpose  of  changing  it  and  making  it  different 
from  zvhat  it  is.  The  claim  is  a  statutory  require- 
ment, prescribed  for  the  very  purpose  of  making  the 
patentee  define  precisely  what  his  invention  is;  and  it 
is  unjust  to  the  public,  as  well  as  an  evasion  of  the 
law,  to  construe  it  in  a  manner  different  from  the 
plain  import  of  its  terms.  This  has  been  so  often 
expressed  in  the  opinions  of  this  Court  that  it  is 
unnecessary  to  pursue  the  subject  further."  (Em- 
phasis added.) 

B.  Claim  3  Is  Anticipated  by  Nakashima,  Is  Invalid  for  Lack 
of  Invention,  and  Is  Not  Infringed  by  Either  Fawn 
Game. 

Appellee  infers  on  page  10  of  his  Brief  that  Appellant 
has  shifted  ground  and  is  now  urging  additional  patents 
as  anticipatory  of  claim  3.  This  is  not  the  case,  how- 
ever, as  a  simple  inspection  of  our  Opening  Brief  will  re- 
veal. Nakashima  was  urged  at  the  trial  and  is  still  urged 
as  anticipatory  of  claim  3.  The  other  board-and-ball  pat- 
ents used  against  claim  3  go  to  show  lack  of  invention. 

The  Prina  patent  was  pleaded  and  is  urged  as  anticipa- 
tory of  claim  6  because  this  claim  is  not  limited  by  its 
terms  to  a  board-and-ball  game,  but  comprehends  any 
multiple  unit  game  employing  indicator  lights. 

Appellee  seeks  to  minimize  the  prior  art  patents  cited 
against  claim  3  by  stressing  minor  differences  between 
the  games  therein  disclosed  and  the  Gibbs  game.  How- 
ever, most  of  the  points  of  difference  mentioned  by  Ap- 
pellee refer  to  features  not  included  in  the  Gibbs  claims. 
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For  example,  Appellee  stresses  that  Nakashima  and 
some  of  the  other  prior  patents  show  single  unit  games 
utilizing  a  plurality  of  balls.  However,  claim  3  is  only 
directed  to  a  single  unit  and  does  tiot  specify  any  number 
of  balls  to  be  used  in  the  play.  Claim  3  is  totally  silent 
as  to  what  means  is  used  to  operate  the  annunciator  con- 
tact devices.  As  a  matter  of  fact,  claim  3  does  not  even 
spesify  that  the  playing  board  has  holes  in  it  or  that 
the  contact  devices  are  underneatli  the  holes. 

Further  inconsequential  points  of  difference  are  illus- 
trated by  Appellee's  mention  with  respect  to  Hayashi 
that  his  playing  board  is  inclined  downwardly  instead  of 
upwardly  and  that  the  objects  which  he  moves  across  the 
board  roll  in  a  zig-zag  path.  Again,  however,  attention 
is  called  to  the  fact  that  there  is  nothing  in  claim  3,  nor 
for  that  matter  in  any  of  Gibbs'  claims,  specifying  the  tilt 
of  the  playing  ])oard  or  the  path  of  the  objects  moved 
thereacross. 

With  respect  to  Esmarian  the  Appellee  remarks  that  the 
only  balls  which  are  returned  to  the  player  for  re-rolling 
are  those  which  have  not  entered  a  pocket.  But  again  it 
is  to  be  noted  that  claim  3  says  nothing  about  any  balls 
passing  through  any  pockets.  Appellee  also  mentioned 
in  this  connection  that  Esmarian  does  not  show  an  an- 
nunciator panel  wherein  horizontal,  vertical  or  diagonal 
lines  of  lights  can  be  energized  to  create  a  winner.  But 
asain  we  observe  that  none  of  the  claims  of  the  Gibbs 
patent  specify  either  the  number  of  lights  in  his  annuncia- 
tor panel  or  how  they  are  arranged. 

With  respect  to  Nakashima  Appellee  makes  the  bald 
statement  appearing  at  the  top  of  page  24  that  the 
"Nakashima   game   is   entirely   different."      But   the   only 
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difference  in  so  far  as  claim  3  is  concerned  between  the 
Gibbs  and  Nakashima  games  is  that  Nakashima  energizes 
his  indicators  by  keeping  his  contact  devices  closed,  where- 
as Gibbs  energizes  his  indicators  by  relays  which  are 
operated  by  the  momentary  closing  of  his  contact  devices. 
This  feature  of  the  Gibbs  game  is  defined  in  claim  1  (not 
in  suit)  as  follows: 

"sL  plurality  of  relays  in  the  circuit  of  said  indicators 
adapted  to  be  energized  when  a  ball  is  dropped 
through  said  apertures  into  engagement  with  said 
contacts,  *  *  *  whereby  when  each  of  said  con- 
tacts has  been  momentarily  operated  by  said  ball, 
said  relays  and  said  indicators  will  be  energized." 

Because  of  the  above  limitations  in  claim  1 ,  it  is  not  antici- 
pated by  Nakashima,  but  in  claim  3  this  structure  is  broad- 
ly stated  (see  claim  outline  on  page  20  of  our  Opening 
Brief)  as 

(f)  "means  for  energizing  said  indicators  as  the 
associated  contact  devices  are  operated." 

As  was  said  in  the  Halliburton  v.  Walker  case,  67  Su- 
preme Court  6,  75  U,  S.  P.  O.  175,  claim  3  uses 

"conveniently  functional  language  at  the  exact  point 
of  novelty." 

In  the  Hallilmrton  case  the  penalty  paid  by  the  patentee 
was  invalidity  of  his  patent.  A  similar  ruling  is  even 
more  justified  in  this  case  since  the  broad  words  "means 
for  energizing"  read  literally  on  Nakashima. 

Our  position  with  respect  to  Claim  3  is  that  when 
literally  construed,  it  reads  fairly  and  squarely,  element- 
by-element,  upon  Nakashima  (see  pages  23  to  25  of  our 
Opening  Brief)    but  not  on  cither  Fawn  game.     By  its 
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plain  terms,  claim  3  calls  for  two  elements  present  in 
Nakashima  but  not  present  in  either  of  the  Fawn  games. 
(There  is  also  a  third  element  missing  in  the  nciv  Fawn 
game  which  will  be  discussed  later.) 

Since  there  is  no  literal  infringement  of  claim  3  by  the 
old  Fawn  game,  Appellee  has  been  compelled  to  expand 
this  claim  by  urging  the  doctrine  of  equivalents.  But 
as  expanded,  claim  3  reads  even  more  clearly  on  Naka- 
shima. 

(1)  The  First  Element  of  Claim  3  Omitted  in  Each 

Fawn  Game. 

Claim  3  (see  outline,  page  20  of  our  Opening  Brief) 
includes  among  other  things: 

(b)  "a  purality  of  contact  devices"; 

(c)  "a  plurality  of  indicators" ; 
and 

(f)   "means  for  energising  said  indicators  as  the  asso- 
ciated contact  dcz'ices  arc  operated." 

These  three  elements  of  Claim  3  clearly  describe  the 
Gibbs  type  of  game  in  which  the  contact  devices  (b) 
are  momentarily  closed  to  operate  means  (f)  for  ener- 
gizing the  indicators  (c).  Not  only  are  the  contact  de- 
vices and  energizing  means  thus  separately  stated  as  in- 
dividual elements  (b)  and  (f),  but  their  individuality  is 
accentuated  by  the  fact  that  they  are  botli  mentioned  in 
the  same  clause  (f).  This  part  of  claim  3  can  be  re- 
written for  clarity  as  follows  without  in  any  way  chang- 
ing its  meaning. 

"Means   (f)    for  energizing  the  indicators   (c)   as 
the  associated  contact  devices  (b)  are  operated." 
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In  order  to  find  infringement  in  the  old  Fawn  game,  the 
Appellee  argues  that  Faulkner's  overbalanced  switch  is 
the  equivalent  of  both  elements  (b)  and  (f)  because,  he 
says,  Faulkner's  switch  remains  closed  to  cause  his  indi- 
cator lamps  to  stay  energized. 

What  the  Appellee  ignores  is  the  fact  that  Nakashima 
also  keeps  his  indicator  lamps  energized  by  keeping  his 
switches  closed. 

The  only  difference  between  Faulkner  and  Nakashima 
-is  that  the  Faulkner  switch  stays  closed  by  its  own  weight 
whereas  Nakashima's  switch  is  kept  closed  by  the  weight 
of  the  ball  thereon.  Obviously  any  construction  of  claim 
3  which  includes  the  Faulkner  overbalanced  switch  as  an 
equivalent  must  also  include  the  Nakashima  szvitch  as  an 
equivalent,  and  render  claim  3  invalid. 

On  the  other  hand,  if  claim  3  is  construed  as  the  Patent 
Examiner  undoubtedly  intended,  /.  e.,  as  limited  to  separate 
electrical  means  for  maintaining  the  indicators  energized 
after  the  contact  devices  have  been  operated,  then  claim 
3  is  valid  over  Nakashima,  but  is  of  course  still  more 
clearly  not  infringed. 

Still  another  incongruity  appears  from  Appellee's  con- 
tention that  claim  3  reads  on  the  Faulkner  game,  for  by 
so  doing,  the  Appellee  of  necessity  adopts  the  Faulkner 
structure  as  his  own  in  so  far  as  the  question  of  validity 
is  concerned.  In  other  words,  when  the  Appellee  argues 
that  claim  3  includes  the  Faulkner  overbalanced  switch,  he 
is,  in  effect,  rewriting  claim  3  to  specify  that  the  indica- 
tors are  energized  by  contact  devices  which  stay  closed. 

Since  the  only  difference  between  Nakashima  and  Gibbs 
resides  in  the  means  for  energizing  the  indicators,  Gibbs 
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by  .'i(loi)tin<;-  the  l\-iiilkiicr  ox  crbalanccd  switch  as  part  of 
his  claim  argues  that  it  was  invention  to  substitute  the 
overbalanced  Faulkner  switch  iov  the  switch  of  Xaka- 
shima. 

It  is  apparent  on  the  face  of  it  that  if  Gibbs  had 
presented  an  application  to  the  Patent  Office  illustrating 
the  Fawn  mechanism,  and  had  substituted  the  words  "a 
plurality  of  overbalanced  switches  for  energizing  said 
indicators"  in  lieu  of  the  present  wording  of  claim  3,  the 
Examiner  would  have  promptly  rejected  the  claim  on 
Naskashima.  Gibbs  would  never  have  convinced  the 
Examiner  that  there  was  any  patentable  novelty  in  sub- 
stituting his  overbalanced  switcli  in  the  Xakashima  game 
otherwise  described  by  claim  3. 

And  yet,  in  claiming  infringement  of  claim  3  by  the 
old  Fawn  game.  Appellee  asks  this  Court  to  rule  that  it 
was  patentable  invention  to  substitute  the  Faulkner  over- 
balanced switch  arm  in  the  Nakashima  game. 

(2)  The   Second   Element   Omitted   From   Claim   3 
BY  Each  Fawn  Game. 

In  Appellant's  Opening  Brief  (pp.  69,  70)  we  pointed 
out  that  element  (g)  of  claim  3  is  likewise  omitted  from 
each  of  the  Fawn  games  since  neither  the  old  nor  the  new 
game  has  "an  electric  circuit  common  to  all  of  said  groups." 
In  answer  to  this.  Appellee  states  that  he  fails  to  follow 
our  argument  and  that  the  Fawn  game  has  a  win  circuit 
which  is  "comprehensive  of"  all  of  the  groups.  However, 
the  claim  does  not  say  "comprehensive."  it  says  "com- 
mon," and  on  the  face  of  it.  one  circuit  cannot  be  common 
to  a  plurality  of  other  circuits  unless  it  is  electrically  con- 
nected or  connectable  thereto.     This  wording  was  inserted 
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in claim  3  by  amendment  to  meet  the  objection   of   the 
Examiner,  and  Appellee  is  bound  by  said  wording. 

As  Appellee  mentions,  the  same  result  is  achieved  in 
the  Gibbs  game  and  the  old  Fawn  game  when  a  win  is 
made,  but  this  is  not  the  test  of  equivalency.  Appellant 
had  a  perfect  right  to  accomplish  the  result  of  Gihbs  by 
using  different  means,  which  he  has  done.  A  simple  exam- 
ination of  the  wiring  diagram  of  the  old  Fawn  game 
shows  that  Appellant's  win  circuit  is  not  common  to  any 
of -the  annunciator  light  circuits  as  is  the  case  in  Gibbs. 

The  law  was  correctly  stated  in  the  Mills  Novelty  case 
quoted  by  Appellee  on  page  25  of  his  Brief  in  which  case 
the  Court  said  that  patent  claims  are  to  be  read  in  the 
light  of  the  specification,  hui  are  not  to  be  expanded  or 
limited  thereby.  When  this  element  of  Gibbs  is  read 
in  the  light  of  the  specification,  it  is  clearly  apparent  that 
the  word  "common"  (suggested  by  the  Examiner)  means 
"electrically  connected  or  connectable"  and  does  not  in- 
clude a  mechanical  arrangement  such  as  present  in  the 
Fawn  game. 

It  is  therefore  submitted  that  both  the  old  and  the 
new  Fawn  games  avoid  infringement  of  claim  3  by 
omitting  (1)  the  separate  energizing  means  of  Gibbs,  and 
(2)  by  not  having  a  win  circuit  "common"  to  the  group 
circuits. 

Attention  is  also  called  to  pages  26-32  of  our  Opening 
Brief  which  bring  out  clearly  the  fact  that  claim  3  be- 
sides being  anticipated  by  Nakashima,  is  invalid  as  lack- 
ing invention  over  Nakashima  and  the  other  prior  art 
patents.  This  defense  was  not  mentioned  in  Appellee's 
Brief  and  hence  we  have  nothing  to  reply  to  here  on  that 
score. 
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Attention,  however,  is  particularly  directed  to  the 
Wallace  patent  which  shows  ball  rolling  game  units  con- 
nected in  the  same  fashion  as  Gibbs. 

(3)  Tup:  New  Fawn  Game  Additionally  Avoids 
Claim  3  by  Omitting  the  Gidbs  Supplementary 
Win  Signal. 

As  above  pointed  out,  both  Fawn  games  avoid  claim 
3  by  the  omission  of  elements  (f)  and  (g)  thereof  and 
hence  do  not  infringe. 

Additionally,  as  brought  out  in  our  Opening  Brief  (pp. 
58-64),  the  nezv  Fawn  game  further  avoids  infringement 
of  claim  3  by  completely  omitting  the  last  element  there- 
of, to-wit: 

"supplementary  means  for  indicating  a  winning  play 
when  all  of  the  indicators  in  one  of  said  groups  have 
been  energized." 

As  pointed  out  by  Appellee  on  page  25  of  his  Brief,  the 
old  Fawn  game  had  this  element  present  in  the  signal 
lamps  on  top  of  the  annunciator  panels.  However,  the 
new  Fawn  game  does  not  hare  any  signal  lamps  and  con- 
sequently this  element  is  completely  missing. 

Appellee  urges  that  the  supplementary  means  for  indi- 
cating a  zmn  in  claim  3  must  of  necessity  be  something 
different  from  and  broader  than  the  "master  signal" 
recited  in  claim  2  because,  the  Appellee  states,  claim  3 
must  be  distinguishable  from  claim  2.  However,  even  a 
cursory  examination  of  claim  2  shows  that  it  is  much 
narrower  in  many  respects  than  claim  3  without  regard 
to  the  win  signal  element. 

A  fair  reading  and  comparison  of  these  two  claims 
and  a  fair  reading  of  the  specification  (see  pages  60,  61 
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of  our  Opening  Brief)  leaves  no  doubt  as  to  what  Gibbs 
and  the  Patent  Office  had  in  mind  when  claim  3  was 
allowed.  The  last  element  of  claim  3  obviously  refers  to 
a  win  lamp  or  other  means  for  signalling  a  win,  not  only  to 
the  player  of  that  particular  game  unit,  but  also  to  the 
other  players  and  the  operator. 

Appellee  has  in  his  Brief  finally  committed  himself  to 
the  click  and  flicker,  i.  e.,  to  the  position  that  the  mci- 
dental  click  of  Appellant's  transfer  relay  and  the  momen- 
tary flicker  of  the  annunciator  lights  due  to  their  power 
being  shut  oif  for  the  fraction  of  a  second  taken  by  the 
relay  arm  in  moving  from  one  position  to  the  other,  is 
the  full  equivalent  of  the  supplementary  sigiialling  means 
of  claim  3. 

The  familiar  and  well  known  rule  of  equivalents  (see 
Law  Point  7 ,  Appendix,  p.  23,  Appellant's  Opening  Brief) 
is,  that  to  be  an  equivalent,  a  device  must  perform  the 
same  function  in  suhstantially  the  same  zvay  (not  just  a 
similar  function  in  a  similar  way  as  stated  by  Appellee). 

However,  even  by  Appellee's  own  rule  of  equivalency 
stated  on  page  26  of  his  Brief,  that  the  purpose,  residt 
and  means  must  be  similar  in  order  to  have  an  equivalent, 
there  can  be  no  infringement  of  claim  3  by  the  new 
Fawn  game. 

Appellant's  relay  is  solely  for  the  purpose  of  setting  up 
a  transfer  circuit,  so  that  when  the  time  clock  subse- 
quently opens  the  main  power  switch  to  all  the  game 
units,  the  annunciator  lights  on  the  winning  game  unit 
will  not  be  shut  off.  The  relay  has  no  purpose  or  func- 
tion whatsoever  of  indicating  a  win.  Even  a  cursory 
examination  of  Exhibit  J  [R.  535 1  and  a  reading  of 
the  description  of  the  new  Fawn  game  at  pages  10-13  of 
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the  Apppendix  of  Appellant'^  Opening  Brief  shows  this  to 
be  the  fact. 

Likewise,  the  result  is  not  the  same  (or  even  similar) 
since  the  normal  click  of  the  relay  and  momentary  flicker 
of  the  annunciator  lights  incident  to  the  operation  of  the 
relay  are  not  at  all  comparable  to  the  continuous  glow 
of  a  signal  lamp  which  notifies  not  only  the  winning 
player  but  also  all  of  the  other  players  and  the  operator 
that  a  win  has  been  made. 

Appellee's  own  expert,  Mr.  Burke,  testified  at  R.  123 
with  respect  to  the  "click"  that: 

'*I  doubt  if  it  could  be  heard  by  any  of  the  players, 
except  the  one  above  it." 

and  further  at  R.  141,  we  find  the  following: 

"Q.  The  average  relay  that  they  put  in  a  game 
of  that  type  would  be  bound  to  have  a  little  click  ?  A. 
(By  Mr.  Burke)  :     That  is  correct." 

To  say  then,  that  in  a  room  where  there  are  sixteen 
game  units  being  played  by  sixteen  people  rolling  balls 
which  are  dropping  into  holes  and  causing  lights  to  come 
on,  the  incidental  click  of  a  relay  on  one  game  unit  which 
can  only  be  heard  by  that  player,  and  a  momentary  flicker 
of  its  lights  incident  thereto  accomplishes  the  result  of 
signalling  a  zcin  to  the  sixteen  players  and  the  operator 
(behind  the  games  where  he  cannot  see  the  flicker)  is 
ridiculous  on  its  face. 

Lastly,  the  iiicans  are  obviously  not  the  same.  There  is 
absolutely  no  similarity  between  a  relay  heated  under  the 
game  board  and  a  signal  lamp  heated  on  the  top  of  the 

annuneiator  panel. 
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For  Appellee  to  argue  otherwise  is  to  do  violence  to  the 
plain  and  simple  meaning  of  the  words  of  the  claim,  and 
the  description  in  the  specification. 

The  click  which  Appellee  contends  amounts  to  a  signal 
is,  of  course,  normal  to  any  relay  unless  it  is  a  very  ex- 
pensive and  complicated  one.  Consequently,  any  game 
employing  multiple  units  and  relay  cut-oifs,  such  as  Prina, 
Chester,  Wallace  and  Higuchi,  of  necessity  will  have  a 
slight  click  as  the  relay  closes  and  a  flicker  of  the  lights 
in  circuit  therewith.  For  example,  the  lights  of  Prina  will 
flicker,  and  a  click  will  be  heard  when  the  win  relay  is 
operated. 

This  matter  of  the  click  and  the  flicker  is  dealt  with  at 
pages  62-64  of  Appellant's  Opening  Brief  to  which  atten- 
tion is  referred  for  a  further  discussion.  However,  be- 
fore we  leave  this  point,  the  Court's  attention  is  respect- 
fully called  to  the  further  fact  that  claim  3  calls  for 
"supplementary''  signalling  means.  Appellant's  relay  is 
not,  in  any  sense  "supplementary/'  since  it  is  the  essential 
part  of  the  preceding  element  of  claim  3.  The  Appellee 
still  has  not  told  us  how  the  relay  can  be  supplementary  to 
itself.    Obviously  it  cannot  be. 

C.  Claims  6,  7  and  8  Are  Anticipated  by  Prina,  Display  No 
Invention,  and  Are  Not  Infringed  by  Either  Fawn 
Game. 

Appellee  has  completely  ignored  Appellant's  detailed 
comparison  of  claim  6  with  the  Prina  patent  set  forth  at 
pages  37  and  38  of  Appellant's  Opening  Brief.  Further- 
more, Ai)pellee  makes  no  argument  in  support  of  his  naked 
assertion  that  claim  6  is  valid.  The  entire  discussion  of 
claim  6  in  Appellee's  Brief  is  confined  to  two  short  para- 
grai)hs  at  the  bottom  of  page  26  and  the  top  of  page  27 
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of  his  Brief,  wherein  he  concedes  that  "in  a  general  way" 
Appellant's  position  that  claim  6  is  merely  a  group  of  the 
claim  3  units  is  correct. 

As  i)ointed  out  in  our  Opening  Brief,  claim  6  is  not 
only  anticipated  by  IVina  but  is  also  invalid  for  lack  of 
invention,  since  it  is  not  invention  to  merely  interconnect 
a  number  of  the  Nakashima  games  of  claim  3  by  means 
of  the  circuits  disclosed  in  Prina,  Chester,  Wallace,  Irsch 
and  Higuchi.  This  is  particularly  true  since  Wallace 
shows  the  use  of  a  momentarily  closed  switch  of  the  Gibbs 
type  in  a  competitive  board  game.  (Gibbs  was  operating 
a  Wallace  game  when  he  conceived  his  own  game.)  It 
could  not  be  invention  to  substitute  the  annunciator  panel 
of  Nakashima  in  the  competitive  board  game  of  Wallace. 
This  is  not  the  caliber  of  thinking  that  amounts  to  inven- 
tion under  the  law. 

It  is  apparent  that  since  neither  of  the  Fawn  games 
infringes  claim  3,  they  likewise  cannot  infringe  claim  6 
which  is  merely  a  group  of  claim  3  units  put  together. 

The  Trial  Court  held  that  the  new  Fawn  game  did  not 
infringe  claim  6,  and  it  should  also  have  held  that  the  old 
Fawn  game  did  not  infringe. 

Since  there  is  no  infringement  of  claim  6  there  cannot, 
of  course,  be  any  infringement  of  claims  7  and  8  depend- 
ent thereon.  In  this  connection  it  is  interesting  to  note 
that  Appellee  finds  the  "supplementary  signal''  of  claim 
7  in  the  signal  lamp  on  the  top  of  the  old  Fawn  game, 
although  when  discussing  claim  3  he  contends  that  the 
absence  of  this  lamp  is  immaterial. 

Appellee's  observation  willi  respect  to  claim  8  is  clearly 
erroneous  because  in  licit Jicr  Fawn  game  is  there  a  master 
switch  under  the  control  oi  the  operator.     In  the  Gibbs 
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game  the  master  switch  68  (see  Fig.  10)  has  to  be  op- 
erated each  time  the  game  is  completed.  No  similar  struc- 
ture is  found  in  either  the  old  or  new  Fawn  game.  In  the 
new  Fawn  game  particularly,  it  will  be  noted  that  the 
starting  and  stopping  of  the  game  is  governed  by  the  time 
clock. 

With  respect  to  validity,  the  additions  of  claims  7  and  8 
to  invalid  claim  6  are  not  sufficient  to  save  these  claims. 
This  entire  set  of  claims,  i.  e.,  6,  7  and  8,  stand  or  fall 
together. 

D.  Claims  9  and  10  Are  Invalid  for  Ambiguity  and  Lack 
of  Invention,  and  Are  Not  Infringed  by  Either  Fawn 
Game. 

(Ij   Claims  9  and  10  Describe  a  Game  Not  Taught 
BY  the  Gibbs  Patent. 

As  pointed  out  at  pages  45  and  46,  and  again  at  pages 
74  and  75  of  Appellant's  Opening  Brief,  the  elements  of 
claim  9  are  not  only  inconsistent  with  each  other,  but 
actually  describe  a  game  different  from  the  Gibbs  game. 
Appellee  does  not  deny  this  fact.  He  cannot.  His  only 
answer  to  this  fact  is  that  the  claims  have  not  been  so  held 
in  the  past. 

In  the  Gibbs  game  as  disclosed  in  his  specification  and 
drawings  and  as  claimed  in  all  but  claims  9  and  10,  when 
five  lights  in  any  row  (a  group)  on  one  of  said  game 
units  have  been  energized,  the  remaining  game  units  are 
thereupon  disconnected. 

P)Ut  what  claim  9  says,  is  that: 

(1)  the  win  signal  circuit  is  held  open  until  five  lights 
in  a  row  (a  group)  on  each  game  unit  have  been 
energized. 
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and 

(2)  when  all  25  of  the  lights  r,i  any  ^ame  unit  have 
been  energized,  the  win  signal  circuit  will  be  closed, 

and  then 

(3)  the  non-winning  units  will  Ijc  disconnected. 

Under  the  clear  holdings  of  the  Supreme  Court  in  the 
cases  cited  in  Law  Point  2  of  our  Opening  Brief,  Appen- 
dix, pages  17  and  18,  these  ambiguous  and  invalid  claims 
should  not  longer  be  allowed  to  plague  the  public. 

(2)  Since  Claims  6.  7  and  8  Were  Held  Not  In- 
fringed BY  THE  New  Fawn  Game,  Claims  9  and 
10  Likewise  Cannot  Be  Infringed  Since  They 
Contain  the  Element  of  Claim  6  Which  the 
Trial  Court  Found  Not  to  Be  Present  in  the 
New  Faw^n  Game. 

Appellee  argues  that  the  time  clock  in  the  new  Fawn 
game  is  merely  an  accessory  and  does  not  change  the 
method  of  play.  This  is  the  argument  advanced  by  Plain- 
tiff at  the  trial  with  respect  to  claim  6  which  the  Trial 
Court  expressly  overruled. 

The  Trial  Court  found  that  the  new  Fawn  game,  be- 
cause of  its  time  clock,  had  a  different  method  of  play 
and  accomplished  a  different  resuH  from  the  Gibbs  game. 
This  is  a  complete  answer  to  Appellee's  statement  on  page 
3  of  his  Brief  that  "the  method  of  play  was  the  same  as 
before." 

Appellee  takes  issue  witli  our  statement  that  the  new 
Fawn  game  is  not  competitive.  However,  again  the  an- 
swer to  this  contention  is  found  in  the  Trial  Court's  re- 
marks at  the  close  of  the  trial  where  the  Court  said  that 
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the  time  clock  made  the  game  non-competitive  and  hence 
removed  it  from  the  scope  of  claim  6. 

The  Appellee  has  not  appealed  these  rulings  of  the 
Trial  Court  and  they  therefore  stand  admitted. 

How  then,  in  the  face  of  the  Trial  Court's  decision  that 
the  new  Fawn  game  achieved  a  different  result  in  a  differ- 
ent manner  from  the  Gibbs  game,  can  the  Appellee  now 
seriously  urge  that  the  new  Fawn  game  infringes  claims 
9  and  10? 

The  failure  of  the  Trial  Court  to  include  these  claims 
with  claims  6,  7  and  8  as  not  infringed  was  clearly  the 
result  of  a  misapprehension  of  the  facts  and  was  prob- 
ably due  to  the  fact  that  in  arguing  vigorously  against 
claim  6,  we  only  touched  briefly  on  its  coimterpart  claim  9. 

Claim  9  and  its  dependent  claim  10  are,  like  claim  6, 
directed  to  a  plurality  of  individual  game  units  electrically 
interconnected.  In  other  words,  these  claims  are  (to  the 
extent  that  they  are  intelligible)  directed  to  the  entire 
Gibbs  game  as  illustrated  and  described  in  his  specification. 

As  set  forth  on  page  56  of  our  Opening  Brief,  element 
(e)  of  claim  6  with  its  subdivision  (1)  broadly  covers  the 
same  subject  matter  as  elements  (d),  (e),  (f)  and  (g) 
of  claim  9.  It  is  true  as  stated  by  Appellee  that  claim  9 
does  not  specifically  include  element  (e-2)  of  claim  6  that 
the  lights  on  the  winning  game  shall  be  kept  illuminated. 
However,  this  had  nothing  to  do  with  the  Trial  Court's 
decision. 
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What  llic  Trial  Court  found,  and  what  is  an  obvious 
fact,  is  that  the  new  Fawn  ^^anie  does  not  have  any  part 
of  elements  (c)   (e-1)  of  claim  6,  which  read  as  follows: 

"means  wliereby  when  all  of  the  indicators  in  any 
group  of  any  of  said  units  have  been  operated  to 
complete  a  winning  play  the  indicators  on  all  of  the 
units  excei)t  the  winning  unit  will  be  deenergized." 

It  w^ould  seem  too  apparent  for  argument  that  element 
(g)  of  claim  9  which  states : 

"means  controlled  by  the  closing  of  the  signal  circuit 
of  the  winning  unit  for  discontinuing  the  signals  and 
opening  the  circuit  of  the  indicators  of  all  other  units" 

refers  to  exactly  the  same  structure  as  defined  in  element 
(e,  e-1)  of  claim  6. 

Appellee  does  not  actually  state  that  these  elements 
refer  to  different  structure  in  the  Gibbs  game.  He  merely 
argues  that  because  claim  6  recites  additionally  that  the 
indicators  of  the  winning  unit  remain  energized  whereas 
claim  9  only  recites  this  inferentially  that  claim  9  is  nar- 
rower than  claim  6. 

But  this  is  no  answer  to  the  clear  fact  that  claim  9 
contains  the  exact  clement  of  claim  6  which  the  Trial 
Court  found  to  be  lacking  in  the  new  Fawn  game.  On 
R.  266  we  find  this  clearly  stated  as  follows: 

"The  Court  (to  Mr.  Huebner)  :  I  don't  quite  get 
the  trend  of  your  thought.  It  seems  to  me  that  the 
latter  ]\irt  of  that  claim,  the  wording  would  not  be 
read  on  the  altered  game,  as  you  call  it.  the  new  game, 
because    there    is    no    deenergization.    deenergization 
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does  not  occur,  because  the  game  goes  on.  In  other 
words,  in  the  second  game,  if  the  person  win,  the  play 
goes  on  until  the  clock  strikes,  while  in  your  game 
automatically  the  other  players  are  left  out  in  the 
dark,  as  it  were,  and  the  game  stops. 

"For  that  reason,  I  can't  see  how  this  latter  part 
can  be  said  to  be  anywhere  read  upon  it.  If  I  under- 
stand correctly,  the  word  'deenergized'  means  that  the 
electrical  current  which  had  operated  on  these  units 
is  off,  or  momentarily  it  does  not  have  any  effect." 

What  the  Court  said  at  the  trial  and  what  the  Court 
ruled  in  its  decision  (which  is  now  final),  was  that  the 
time  clock  made  the  new  Fawn  game  non-competitive  be- 
cause the  non-winning  units  were  not  disconnected  when 
a  win  was  accomplished  but  remained  operative  until  the 
time  clock,  at  some  later  period,  shut  down  the  game. 

Appellee  by  tortuous  reasoning  tries  to  distinguish  be- 
tween claims  6  and  9  by  attaching  particular  significance 
to  the  word  "controlled"  occurring  in  claim  9.  We  are 
told  that  the  words  "controlled  by"  in  claim  9  really  mean 
"conditioned  by,"  and  that  the  means  in  claim  9  control 
"to  the  extent  of  severing  the  circuits  and  thus  condition- 
ing the  win  circuit  to  remain  energized,  the  others  to  be 
de-energized  when  the  time  switch  is  thrown."  This, 
hozuevcr,  is  not  a  correct  statement. 

When  a  win  is  accomplished  in  a  unit  of  the  new  Fawn 
game,  the  annunciator  lights  on  that  game  unit  are  trans- 
ferred to  an  auxiliary  power  circuit  so  that  when  the  main 
power  line  is  subsequently  cut  by  the  time  clock,  the  win- 
ning game  unit  will  not  be  affected  thereby.  Neither  the 
win  circuit  nor  the  transfer  circuit  of  the  winning  game 
unit  have  anything  to  do  with  cutting  off  the  other  games. 
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It  is  not  a  fact,  as  stated  by  Ai)i)(jllcc  on  pa^^c  28  of  his 
Brief,  that  "the  circuit  which  opens  the  non- winner  cir- 
cuits is  prepared  or  conditioned  by  the  win  circuit." 

The  non-winner  circuits  are  only  opened  by  the  time 
clock  circuit  and  are  not  prepared,  conditioned,  controlled 
or  affected  in  the  slightest  by  any  circuit  in  the  winning 
unit.  Appellee  very  evidently  has  forgotten  how  the  new 
Fawn  game  operates. 

Attention  is  respectfully  called  to  the  detailed  descrip- 
tion of  the  construction  and  operation  of  the  new  Fawn 
game  which  a])pears  in  pages  10-13  of  the  Appendix  of 
Appellant's  Opening  ]^)rief.  As  therein  stated,  a  win  on 
any  game  unit  does  not  in  any  w-ay  affect  the  operation  of 
the  other  games,  it  does  not  disconnect  them,  it  does  not 
prevent  the  other  players  from  continuing  their  play,  and 
it  does  not  control,  modify  or  affect  the  time  clock  or  any 
outside  circuit. 

There  are  no  means  controlled  or  conditioned  by  the 
closing  of  a  signal  circuit  of  the  winning  unit  for  discon- 
tinuing or  shutting  off  the  other  playing  units.  The  other 
playing  units  are  shut  oft'  solely  by  the  operation  of  the 
time  clock.  The  argument  of  Appellee  to  the  contrary  is 
in  plain  disregard  of  the  facts. 

Appellee  asserts  that  both  the  old  and  new  Fawn  games 
infringe  claim  10  which  calls  for  an  audible  signal.  Ap- 
pellee does  not  say  wherein  he  finds  this  audible  signal 
but  he  must  be  referring  to  the  click  of  the  win  relay  pre- 
viously discussed.  Obviously,  the  click  of  the  relay  is  not 
the  equivalent  of  the  win  bell  contemplated  in  claim  10. 
The  court's  attention  is  additionally  called  to  the  fact 
that  the  actual  wording  of  claim  10  calls  for  an 

"audible  signal  conutioiily  coiuicctcd  zvitli  all  of  said 
units." 
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In  the  Gibbs  game  this  is  the  bell  69  which  is  commonly 
connected  to  all  units  and  rings  when  any  game  unit  wins. 

Even  if  the  click  of  the  Fawn  game  relays  could  be  said 
to  be  an  audible  signal,  still  they  would  not  infringe  claim 
10  because  it  calls  for  that  signal  being  commonly  con- 
nected to  all  of  the  units.  Obviously,  the  win  relay  in  any 
individual  Fawn  game  unit  is  not  connected  to  any  other 
unit  and  has  nothing  to  do  with  the  other  units. 

*(3)  Claims  9  and  10  Do  Not  Read  on  the  Old  Fawn 
Game,  and  if  Reconstructed  as  Urged  by  Ap- 
pellee They  Still  Are  Not  Infringed. 

This  point,  which  was  fully  discussed  on  pages  74,  75 
and  76  of  our  Opening  Brief,  is  not  even  mentioned  in 
Appellee's  Brief.  Appellee  again  contents  himself  with 
the  naked  statement  that  claim  9  is  infringed. 

In  addition  to  the  above-noted  pages  of  our  Opening 
Brief  the  Court's  attention  is  directed  to  the  discussion 
earlier  in  this  article  under  Section  D-1  where  we  analyzed 
the  ambiguities  of  claim  9.  The  game  described  by  claim 
9  is  entirely  foreign  to  the  Faulkner  games. 

To  the  extent  that  claim  9  is  intelligible,  it  merely  re- 
cites a  plurality  of  claim  3  game  units  and  is  invalid  and 
not  infringed  by  either  of  the  Fawn  games  for  the  reasons 
heretofore  advanced  in  discussing  claims  6,  7  and  8. 
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V. 

Appellee's  Statement  That  Faulkner  Copied  the  Gibbs 
Game  Is  Not  Supported  by  the  Evidence  and  Is 
Not  Material  to  This  Case. 

The  Appellee  is  still  urging  that  Faulkner  is  guilty  of 
something  or  other  because  he  saw  some  marble  games  in 
Looff's  establishment  in  Long  Beach  and  set  out  to  build 
a  game  that  was  similar  thereto.  (Looff  then  had  no 
connection  with  Gibbs.)  There  is  nothing  in  the  record 
to  show  that  Faulkner  or  Hatherell  or  any  employee  of 
Faulkner  had  any  access  to  the  operative  parts  of  the 
Looff  games,  nor  is  there  any  evidence  in  the  case  what- 
soever to  show  that  the  Looft"  game  was  a  copy  of  the 
Gibbs  game. 

In  answer  to  Appellee's  contentions,  attention  is  called 
to  the  testimony  of  Wiser  quoted  on  pages  14  and  15  of 
the  Appendix  of  our  Opening  Brief,  and  to  our  discussion 
of  this  issue  on  pages  76  to  78  of  the  Brief.  In  so  far  as 
the  Looff  game  was  concerned  Wiser  testified  that  he 
never  saw  the  inside  of  it  and  that  they  merely  set  out  to 
copy  the  method  of  play.  Gibbs'  patent  does  not  cover  the 
method  of  play. 

Appellee  seeks  to  draw  a  parallel  between  this  case  and 
the  facts  in  the  Stuart  Oxygen  case  and  makes  the  flat 
statement  that  Faulkner  deliberately  copied  the  Gibbs 
game  apparatus.  SucJi  is  not  the  faet.  There  is  no  show- 
ing in  this  case  tlial  eitlier  I^^aulkner  or  Hatherell  had  any 
knowledge  whatsoever  as  to  the  essential  construction  of 
the  Gibbs  apparatus,  or  the  Looff  apparatus  either  for  that 
matter. 
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Conclusion. 

By  way  of  summary,  reference  is  made  to  the  Topical 
Index  hereof,  which  succinctly  states  our  position,  which 
is  of  course  stated  in  more  detail  in  our  Opening  Brief. 
We  do  not  recede  from  any  point  raised  in  our  Opening 
Brief. 

It  may  be  that  Gibbs  made  an  invention  such  as  de- 
scribed in  the  narrow  claims  not  here  in  suit.  However, 
it  is  abundantly  clear  that  the  claims  here  being  sued  upon 
are  invalid  unless  narrowly  construed.  Furthermore,  no 
matter  what  construction  is  placed  upon  the  claims  they 
are  not  infringed  by  either  of  the  Fawn  games. 

Respectfully  submitted, 

Robert  W.  Fulwider, 
Gerald  Desmond, 

Attorneys  for  Appellant. 
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2.  Claims  6  to  10,  inclusive,  are  invalid  for  lack  of  inven- 
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E. 
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John  T.  Gibbs, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

Now  comes  the  Appellant  herein  and  petitions  this 
Honorable  Court  for  a  rehearing  of  this  case  on  the 
ground  that  serious  errors  of  fact  and  law  appear  in  the 
opinion  delivered  October  8,  1948,  which  if  corrected 
would  necessarily  lead  to  a  different  conclusion  and  a 
reversal  of  the  judgment  below. 

By  its  strict  adherence  to  the  literal  wording  of  F. 
R.  C.  P.  52(a)  this  Court  has  been  led  into  the  position 
of  adopting  as  its  own  a  decree  of  the  lower  court  which 
as  to  the  new  Fawn  game  is  totally  illogical  and  incon- 
sistent upon  its  face. 


— 2— 

As  this  Court  stated  on  page  2  of  its  opinion,  in  de- 
scribing the  Gibbs  game:  "Each  unit  is  operated  by  a 
separate  player  who  competes  with  players  operating  the 
other  units  of  the  multiple  assembly." 

The  trial  court  stated  this  salient  fact  in  somewhat 
more  forceful  language  as  follows   [R.  287] : 

**The  Gibbs  game  is  played  strictly  on  a  competitive 
basis    .    .    ." 

and  then  went  on  to  explain  that  this  was  because 

".  .  .  the  moment  one  winner  has  won,  the  play 
of  the  other  stops  automatically  .  .  .  and  no  time 
limit  exists,  .  .  .  only  one  player  may  win  and 
there  is  always  a  winner." 

The  trial  court  also  found  [R.  287]  that  the  new  Fawn 
game  was  not  competitive  since,  as  it  said: 

".  .  .  under  the  (new)  Fawn  game  there  can  be 
any  number  of  winners.     .     .     ." 

because  in  the  new  Fawn  game 

".  .  .  the  time  clock  automatically  stops  all 
games." 

As  a  result  of  these  findings  the  trial  court  decided  that 
since  the  new  Fawn  game  was  not  competitive,  and  since 
claim  6  called  for  a  competitive  game,  that  therefore  claim 
6  and  its  dependent  claims  7  and  8  were  not  infringed  by 
the  new  Fawn  game. 

But  then,  through  obvious  inadvertence,  the  trial  court 
ruled  that  claims  9  and  10  which  were  expressly  limited 
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to  a  competitive  game  in  almost  the  same  language  as  used 
in  claim  6,  zvere  infringed. 

This  of  course,  on  the  face  of  it,  cannot  be  correct. 
Surely  this  court  did  not  mean  to  put  its  stamp  of  ap- 
proval on  an  error  which  is  so  clearly  apparent  from  even  a 
cursory  comparison  of  claims  6  and  9. 

The  lower  court  also  violated  the  basic  fundamentals 
of  patent  law  when  it  held  that  the  new  Fawn  game  in- 
fringed claim  3  which  specifically  calls  for: 

"supplementary  means  for  indicating  a  winning  play 
when  all  of  the  indicators  in  one  of  said  groups  has 
been  energized." 

when  there  is  obviously  no  supplementary  signalling  means 
of  any  kind  in  the  nezv  Fawn  game. 

It  is  believed  that  this  Court  did  not  intend  by  its  ap- 
plication of  Rule  52(a)  to  adopt  as  its  own  the  foregoing 
errors  of  the  Trial  Court. 

It  is  therefore  respectfully  submitted  that  a  rehearing 
should  be  granted  in  this  case  to  permit  the  Court  to 
reconsider  its  stand  on  the  above  questions  and  also  to 
reconsider  its  ruling  with  respect  to  the  validity  of  the 
patent  in  suit  and  the  question  of  infringement  of  the 
original  Fawn  game,  both  of  which  rulings  are  believed 
to  be  contrary  to  the  facts  of  this  case  and  the  law  of  this 
Circuit. 


SUMMARY  OF  ARGUMENT. 

A. 

Since  the  Trial  Court  Found  That  Claims  6,  7  and  8 
Were  Limited  to  a  Competitive  Game  and  There- 
fore Not  Infringed  by  the  New  Fawn  Game,  It 
Follows  as  a  Matter  of  Course  That  Claims  9  and 
10,  which  Likewise  Describe  a  Competitive  Game, 
Cannot  Possibly  Be  Infringed  by  the  New  Fawn 
Game. 

1.  The  Trial  Court  Held: 

(a)  That  Claims  6,  7  and  8  Were  Limited  to  a  Com- 
petitive Game; 

(b)  That    the    New    Fawn    Game    Was    Not    a    Com- 
petitive  Game;   and 

(c)  Therefore   That   the   New   Fawn   Game  Did   Not 
Infringe  Claims  6,  7  and  8. 

2.  Claim  9  Like  Claim  6  Is  Expressly  Limited 
TO  A  Competitive  Game  and  by  the  Trial 
Court's  Own  Reasoning  Is  Not  Infringed  by 
the  New  Fawn  Game. 

3.  Claim  10  Being  Dependent  Upon  Claim  9 
Is  Not  Infringed  by  the  New  Fawn  Game 
for  the  Reasons  Above  Set  Forth. 

B. 

The  New  Fawn  Game  Does  Not  Infringe  Claim  3  of 
the  Gibbs  Patent  Because  It  Omits  One  of  the 
Essential  Elements  of  Said  Claim,  To- Wit,  the 
Supplementary  Signal  Means  for  Indicating  a 
Winning  Play. 
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1.  Claim  3  by  Tts  Terms  Is  Specifically  Limited 
TO  A  Game  Unit  Having  Supplementary  Sig- 
nal Means  for  Indicating  a  Winning  Play. 

(a)  In  the  Gibbs  Game  This  Supplementary  Signal 
Means  Is  the  Electric  Globe  L  at  the  Top  of 
Each    Game   Unit. 

(b)  The  Original  Fawn  Game  Likewise  Had  an 
Electric  Globe  at  the  Top  of  Each  Game  Unit. 

2.  The  Trial  Court  Found  [R.  37]  That  There 
Were  No  "Electric  Globes"  (Win  Signals) 
on  the  New  Fawn  Game  Units. 

3.  Therefore  the  New  Fawn  Game  Cannot  Pos- 
sibly Infringe  Claim  3  Because  It  Omits  an 
Essential  Element  Thereof. 

C. 

The  Original  Fawn  Game  Did  Not  Infringe  Any  of 
the  Gibbs  Claims  in  Suit. 

1.  All  of  the  Gibbs  Claims  Must  Be  Limited 
TO  an  Electrical  Game  in  Which  Relays 
Are  Employed  to  Energize  the  Indicator 
Lamps  in  Response  to  the  Closing  of  Sepa- 
rate Contact  Switches. 

2.  The  Old  Fawn  Game  Did  Not  Employ  Re- 
lays OR  Any  Equivalent  Thereof. 

3.  Therefore  the  Old  Fawn  Game  Did  Not  In- 
fringe Any  of  the  Gibbs  Claims  Because  an 
Essential  Element  Thereof  Was  Omitted. 


D. 

All  of  the  Gibbs  Claims  in  Suit  Are  Invalid  Over  the 
Prior  Art  of  Record. 

1.  Claim  3  Merely  Defines  a  Single  Unit  of 
THE  Gibbs  Game  Without  Limitation  as  to 
Where  That  Unit  Is  Used  or  How,  if  at  All, 
It  Is  Interconnected  With  Any  Other  Game 
Units. 

(a)  When  Construed  as  by  the  Trial  Court,  Each 
and  Every  Element  of  Claim  3  Is  Found  in  the 
Prior  Nakashima  Patent, 

(b)  Therefore  Claim  3  Is  Anticipated  by  Nakashima. 

2.  Claims  6  to  10,  Inclusive,  Are  Invalid  for 
Lack  of  Invention  Over  Nakashima  in  View 
OF  THE  Competitive  Game  Patents  Issued  to 
Chester,  Prina,  Higuchi,  Etc. 

3.  There  Was  No  Invention  Involved  in  Inter- 
connecting A  Plurality  of  Old  and  Well 
Known  Units  in  an  Old  and  Well  Known 
Manner. 

(a)  Consequently  Claims  6  to  10  Are  Invalid  for 
Lack  o£  Invention. 

E. 

Claims  9  and  10  Are  Additionally  Invalid  Because  by 
Their  Terms  They  Describe  a  Game  Different 
From  the  One  Illustrated  in  the  Gibbs  Patent. 


I 
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ARGUMENT. 

A. 

Since  the  Trial  Court  Found  That  Claims  6,  7  and  8 
Were  Limited  to  a  Competitive  Game  and  There- 
fore Not  Infringed  by  the  New  Fawn  Game  Be- 
cause It  Was  Non-competitive,  It  Follows  as  a 
Matter  of  Course  That  Claims  9  and  10,  Which 
Like  Claims  6,  7  and  8  Describe  a  Competitive 
Game,  Cannot  Possibly  Be  Infringed  by  the  New 
Fawn  Game. 

Since  this  Court  did  not  render  an  indei>endent  opinion 
in  this  case  but  merely  adopted  the  lower  court's  opinion, 
it  is  necessary  in  this  petition  to  direct  our  remarks  to  the 
trial  court's  opinion  and  the  errors  therein  which  this 
Court  has  adopted. 

The  opinion  of  the  Trial  Court  was  given  orally  from 
the  bench  upon  the  close  of  the  trial.  Since  the  Findings 
of  Fact,  Conclusions  of  Law  and  Decree  all  omit  any 
mention  of  the  fact  that  claims  6,  7  and  8  were  held  not 
to  be  infringed  by  the  new  Fawn  game,  we  must  turn  to 
the  Trial  Court's  statements  from  the  bench  for  this 
information. 

1.      THE  TRIAL   COURT  HELD: 

(a)  That  Claims  6,  7  and  8  Were  Limited  to  a  Competi- 
Game; 

(b)  That  the  New  Fawn   Game   Was  Not  a   Competitive 
Game ; 

(c)  And  Therefore,  That  the  New  Fawn  Game  Did  Not 
Infringe  Claims  6,  7  and  8. 

Let  us  now   examine  some  of   the  various   statements 
made  by  the  Trial  Court  relative  to  the  above  holdings. 


In  answering  one  of  Mr,  Huebner's  remarks  the  Court 
stated  [R.  262  and  263]  as  follows: 

"The  Court :  I  have  in  mind  the  principle  you  also 
have  in  mind,  if  a  different  result  is  obtained  which 
is  substantial,  then  there  is  no  infringement,  and  if 
that  result  in  the  game  is  important,  the  question 
arises.  That  is  why  I  think  the  question  I  have  dis- 
cussed should  be  more  properly  directed  to  you. 
That  is  the  fundamental  distinction,  that  while  there 
is  a  possibility  that  several  persons  may  win,  and 
also  the  possibility  that  no  one  might  win  in  his  (the 
new  Fawn)  game,  while  your  (Gibbs)  game  goes  on 
until  somebody  wins.  So  here  are  two  differences  in 
residt.  His  game  stops  automatically  after  a  min- 
ute and  a  half.  Your  game  goes  on  until  somebody 
wins." 

In  response  to   further  argument  by  counsel   for  Ap- 
pellee, Judge  Yankwich  stated  [R.  266]  as  follows: 

"The  Court:  I  don't  quite  get  the  trend  of  your 
thought.  It  seems  to  me  that  the  latter  part  of  that 
claim  (claim  6),  the  wording  would  not  be  read  on 
the  altered  (Fawn)  game,  as  you  call  it,  the  new 
game,  because  there  is  no  de-energization,  de-energi- 
sation does  not  occur,  because  the  game  goes  on.  In 
other  words,  in  the  second  (Fawn)  game,  if  the  per- 
son wins,  the  play  goes  on  until  the  clock  strikes, 
while  in  your  (Gibbs)  game  automatically  the  other 
players  are  left  out  in  the  dark  as  it  were  and  the 
game  stops. 

"For  that  reason  /  can't  see  how  this  latter  part 
can  be  said  to  be  anywhere  read  upon  it.  If  I  under- 
stand correctly,  the  word  'de-energized'  means  that 
the  electrical  current  which  had  operated  on  these 
units  is  off,  or  momentarily  it  does  not  have  any 
effect." 


At  the  close  of  its  discussion  of  this  jjrohlem  the  Court 
epitomized  its  views  and  stated  its  positive  conclusion 
that  there  was  an  essential  difference  between  the  Gibbs 
game  as  defined  in  claim  6  and  the  new  Fawn  game,  be- 
cause the  Gibbs  game  was  competitive  and  the  new  Fawn 
game  was  not  competitive.  At  R.  269  we  find  the  Court 
stating  as  follows : 

"I  will  put  it  this  way,  in  non-electrical  terms: 
the  de-energizing  takes  ])lacc  at  a  different  time,  and 
is  not  done  automatically  by  the  instrument  itself, 
but  by  means  of  a  clock,  and  at  a  future,  which  is  a 
lapse  of  time  depending"  not  upon  one  winning  alone 
having  been  completed,  but  a  lapse  of  time  depend- 
ing upon  an  arbitrary  time  limit  set  by  the  operator. 

''I  have  expressed  it  non-electrically,  but  it  does 
seem  to  me  that  the  addition  and  changing  of  re- 
sults makes  (claim)  6  clearly  inapplicable.  In  other 
words,  here  is  your  danger:  if  you  take  a  thing  that 
achieved  a  different  result,  does  it  on  a  time  basis, 
and  does  it  by  adding  a  new  electrical  apparatus 
which  operates  outside  the  machine,  although  it  is 
connected  with  it,  and  you  claim  it  is  within  the  de- 
scription, you  are  falling  into  the  very  pitfall  which 
the  Supreme  Court  adverted  to  in  the  Halliburton 
case,  where  you  are  claiming  too  broadly,  and  your 
claim  becomes  too  broad  by  reason  of  indefiniteness." 

That  the  foregoing  quotations  from  judge  Yandwich's 
remarks  during  the  course  of  his  discussion  with  counsel 
for  Appellee  fairly  state  his  conclusion  that  tlw  Gibbs 
game  zvas  a  competitive  game  while  the  nezv  Faum  game 
was  not  a  competitive  gaiue,  is  borne  out  by  the  latter 
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part  of  his  oral  opinion  commencing  on  R.  287  where 
we  find  the  following: 

"*  *  *  ,  the  (new)  Fawn  game  is  played  for  a 
definite  time — a  minute  and  a  half,  making  it  pos- 
sible for  two  persons  to  win  during  the  course  of 
the  game,  one  after  the  other.  The  Gibbs  game  is 
played  strictly  on  a  competitive  basis,  and  the  mo- 
ment one  winner  has  won,  the  play  of  the  other  stops 
automatically,  and  this  automatic  stop  is  achieved 
by  the  electrical  mechanism  itself,  and  no  time  limit 
exists. 

"The  result  is  that  under  the  (new)  Fawn  game 
there  can  be  any  number  of  winners,  and  it  is  possible 
that  no  one  should  win,  during  that  time,  while  under 
the  Gibbs  game  only  one  player  may  win,  and  there 
is  always  a  winner,  because  the  game  does  not  stop 
until  one  person  has  won.  In  the  other  (new  Fawn) 
game  as  I  have  already  stated,  the  time  clock  auto- 
matically stops  all  games  and  the  clock  is  connected 
with  a  mechanism  as  an  instrument  complete  in  it- 
self, which  is  outside  of  the  construction  itself. 

*'***/  do  not  think  that  claim  6  is  infringed 
(by  the  new  Fawn  game)  and  I  think  if  you  read 
them  the  way  counsel  desires  me  to  read  them,  they 
would  fall  under  the  interdict  of  the  recent  decision 
of  the  Supreme  Court  in  Halliburton  v.  Walker." 

It  is  abundantly  clear  therefore  from  the  foregoing  quota- 
tions that  the  Trial  Court  not  only  found  once  but  sev- 
eral times  that: 

(a)  The  Gibbs  game  as  defined  by  claim  6  is  a  competi- 
tive game  because  when  one  player  wins,  the  other 
game  units  are  automatically  deenergized  thus  mak- 
ing it  impossible  to  have  more  than  one  winner; 
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(b)  The  New  Fawn  game  is  not  a  competitive  game 
because  the  other  game  units  are  not  deencrgized 
when  a  win  is  made  on  one"  unit,  but  on  the  contrary 
they  continue  to  operate  for  a  time  fixed  by  the 
clock  so  that  there  may  be  several  winners: 

(c)  Therefore  the  new  Fawn  game  does  not  infringe 
claim  6  (or  its  dependent  claims  7  and  8). 

2.  CLAIM  9  LIKE  CLAIM  6  IS  EXPRESSLY  LIMITED 
TO  A  COMPETITIVE  GAME  AND  BY  THE  TRIAL 
COURT'S  OWN  REASONING  IS  NOT  INFRINGED 
BY  THE  NEW  FAWN  GAME. 

As  stated  by  the  Trial  Court,  the  Gibbs  game  is  com- 
petitive because  a  win  on  one  of  the  game  units  discon- 
nects the  other  units  so  that  the  indicator  lamps  thereof 
may  not  thereafter  be  illuminated  by  the  competing  play- 
ers. In  other  words,  the  players  play  against  each  other. 
The  means  for  accomplishing  this  result  is  set  forth  in 
claim  6  as  follows : 

"means  whereby  when  all  of  tlie  indicators  in  any 
group  of  any  of  said  units  have  been  operated  to 
complete  a  winning  play,  the  indicators  on  all  of  the 
units  except  the  zi'inniug  unit  zi'ill  be  de-energised." 

In  claim  9  this  element  is  described  as: 

"means  controlled  by  the  closing  of  the  signal  cir- 
cuit of  the  winning  unit  for  discontinuing  the  signals 
and  opening  the  circuit  of  the  indicators  of  all  the 
other  units." 

By  a  simple  comparison  of  the  above  language  in  claims 
6  and  9,  it  is  obvious  that  these  claims  describe  exactly 
the  same  structure,  to-wit:  the  element  in  the  Gibbs  game 
which  makes  it  a  competitive  game. 
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In  view  of  the  very  clear  rulings  of  the  Trial  Court  that 
the  new  Fafimi  game  does  not  have  the  competitive  feature 
of  claim  6,  it  is  obvious  that  the  nezv  Fazvn  game  can- 
not possibly  infringe  claim  9  which  includes  that  same 
feature.  The  old  axiom  of  geometry  that  "things  equal 
to  the  same  thing  are  equal  to  each  other"  applies  equally 
in  the  field  of  law. 

Since  the  Trial  Court  ruled  that  the  new  game  was 
non-competitive  and  therefore  did  not  infringe  claim  6, 
it  was  an  obvious  mistake  on  the  part  of  the  Court  to 
rule  that  claim  9  which  also  calls  for  a  competitive  game 
was  infringed  by  the  new  Fawn  game. 

This  Court  should  not  confirm  a  ruling  that  is  illogical 
and  inconsistent  on  its  face! 

3.  CLAIM  10  BEING  DEPENDENT  UPON  CLAIM  9  IS 
NOT  INFRINGED  BY  THE  NEW  FAWN  GAME 
FOR  THE  REASONS  ABOVE  SET   FORTH. 

Claim  10  reads  as  follows: 

"a  game  apparatus  as  characterized  in  claim  9,  in- 
cluding an  audible  signal  commonly  connected  with 
all  of  said  units     *     *     *" 

It  is  axiomatic  that  a  claim  written  in  dependent  form 
incorporates  by  reference  all  parts  of  the  claim  from 
which  it  depends.  In  other  words,  claim  10  as  written, 
is  merely  an  abbreviated  form  of  claim  9  plus  the  addi- 
tional element  of  the  audible  signal. 

Consequently,  since  claim  9  is  not  infringed  by  the 
new  Fawn  game,  claim  10  cannot  be  infringed  either. 
As  matter  of  fact,  claim  10  is  additionally  not  infringed 
because  the  new  Fawn  game  does  not  have  an  audible  sig- 
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nal.  However,  since  vvc  do  not  need  any  additional  rea- 
sons for  our  position  it  will  not  be  discussed. 

We  respectfully  submit  that  the  confirmation  by  this 
Court  of  a  decree  that  is  illogical  and  inconsistent  on  its 
face  is  adequate  grounds  for  granting  a  rehearing.  To 
do  otherwise  would  be  a  gross  miscarriage  of  justice. 

B. 

The  New  Fawn  Game  Does  Not  Infringe  Claim  3  of 
the  Gibbs  Patent  Because  It  Omits  One  of  the 
Essential  Elements  of  Said  Claim,  To-wit,  the 
Supplementary  Signal  Means  for  Indicating  a 
Winning  Play. 

It  is  elemental  patent  law  that  the  omission  of  an  ele- 
ment of  a  claim  avoids  infringement  of  that  claim.  As 
stated  by  this  Court  in  the  case  of  Diiiiklcy  :•.  Central 
Calif.  Canneries,  7  F.  2d  972, 

"A  defendant  who  omits  one  of  the  material  elements 
of  the  combination  does  not  infringe." 

This  basic  doctrine  was  again  stated  b}-  this  Court  in  some- 
what similar  language  in  the  case  of  Magnavox  Co.  v. 
Hart  &  Reno,  7i  F.  2d  433,  2i  U.  S.  P.  Q.  211,  as  fol- 
lows : 

"If  the  defendant  omits  one  or  more  of  the  material 
elements  which  make  up  the  combination,  he  no  longer 
uses  the  combination;  and  it  is  no  answer  to  say  that 
the  omitted  elements  are  not  essential,  and  that  the 
combination  operates  as  well  without  them  as  with 
them." 
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1.  CLAIM  3  BY  ITS  TERMS  IS  SPECIFICALLY 
LIMITED  TO  A  GAME  UNIT  HAVING  SUPPLE- 
MENTARY SIGNAL  MEANS  FOR  INDICATING  A 
WINNING  PLAY. 

In  the  Gibbs  game  a  win  by  any  player  is  indicated  by 
instant  illumination  of  a  supplementary  electric  globe  L  on 
the  top  of  the  winner's  game  unit.  The  importance  of 
this  win  signal  is  stressed  throughout  the  Gibbs  specifica- 
tion, as  for  example,  on  page  2,  at  line  78  [R.  304]  where 
it  is  described  as  a  "supplementary  indicator  lamp  L," 
and  again  on  page  4  at  line  54  [R.  306],  where  it  is 
referred  to  as  "the  master  indicator  L."  In  claim  3  it  is 
described  as  follows: 

"supplementary  means  for  indicating  a  winning  play 
when  all  of  the  indicators  in  one  of  said  groups  have 
been  energized." 

That  Gibbs  considered  the  win  signal  a  very  important 
element  of  his  invention  is  indicated  by  the  large  num- 
ber of  times  that  it  is  mentioned  in  the  specification. 
Even  the  Trial  Court  adverted  to  this  feature  in  quoting 
from  the  preamble  of  the  Gibbs  specification  [R.  286]  as 
follows : 

"*  *  *  and  the  winning  play  made  by  any  one 
of  the  players  on  a  particular  unit  will  operate  to 
give    an    additional    signal    of    such    winning    play, 

The  original  Fawn  game  like  the  Gibbs  game  had  an 
electric  globe  [numeral  22,  R.  325]  at  the  top  of  each 
unit  to  visually  indicate  a  win  on  that  unit.  We  agree 
with  Appellee  that  this  electric  globe  in  the  old  Fawn 
game  was  the  signal  lamp  L  called  for  in  Gibbs'  claim  3. 
However,  there  is  no  such  signal  in  the  new  Fawn  game! 
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2.  THE  TRIAL  COURT  FOUND  |R.  371  THAT  THERE 
WERE  NO  "ELECTRIC  GLOBES"  (WIN  SIGNALS) 
ON  THE  NEW  FAWN  GAME  UNITS. 

In  view  of  the  fact  that  the  Findings  as  prepared  by 
the  Appellee  were  signed  by  the  Trial  Court  without 
change,  the  Appellee  cannot  be  heard  to  say  that  the 
omission  in  the  new  Fawn  game  of  the  "electric  globes 
at  the  top  of  each  unit  of"  the  old  Fawn  game  does  not 
constitute  omission  of  the  zuin  signal  L  called  for  by 
claim  3  of  the  Gibbs  patent.    The  situation  is  simply  this: 

(a)  Gibbs  claim  3  calls  for  a  supplementary  win  signal; 

(b)  The  old  Fawn  game  had  such  a  signal; 

(c)  The  new  Fawn  game  does  not  have  such  a  sig- 
nal; 

(d)  Therefore  the  new  Fawn  game  cannot  possibly  in- 
fringe claim  3,  because  it  omits  an  essenial  element 
thereof. 

It  is  fundamental  patent  law  that  the  omission  of  an 
essential  element  from  a  claim  avoids  infringement  of 
that  claim.  (See  Law  Points  in  the  Supplement  of  our 
Opening  Brief.) 

Since  there  are  no  win  liqlit  globes  on  the  new  Fawn 
game  units  as  called  for  by  claim  3,  there  can  be  no  in- 
fringement of  claim  3  by  the  new  Fawn  game.  The 
Trial  Court  and  this  Court  have  clearly  committed  error 
in  not  so  holding,  and  a  rehearing  should  be  granted  to 
rectify  that  error. 
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C. 

The  Original  Fawn  Game  Does  Not  Infringe  Any  of 
the  Gibbs  Claims  in  Suit. 

This  point  was  of  course  discussed  at  considerable 
length  in  Appellant's  Opening  Brief,  and  will  only  be 
treated  briefly  in  this  Petition.  However,  it  is  our  position 
that  the  Trial  Court  erred  as  did  this  Court  in  finding  in- 
fringement by  the  old  Fawn  game. 

1.  ALL  OF  THE  GIBBS  CLAIMS  MUST  BE 
LIMITED  TO  AN  ELECTRICAL  GAME  IN  WHICH 
RELAYS  ARE  EMPLOYED  TO  ENERGIZE  THE 
INDICATOR  LAMPS  IN  RESPONSE  TO  THE  CLOS- 
ING OF  SEPARATE  CONTACT  SWITCHES. 

The  Gibbs  switches  which  are  operated  by  the  ball 
dropping  through  holes  on  the  playing  board  do  not  ener- 
gize the  indicator  lamps,  but  on  the  contrary,  energize  an 
intermediate  electric  relay  which  in  turn  energizes  the  in- 
dicator lamps  and  keeps  them  energized  during  the  play. 
In  other  words,  Gibbs,  in  order  to  operate  his  twenty-five 
lights  employs  twenty-five  separate  relays  in  addition  to 
his  twenty-five  separate  switches.  This  is  clearly  brought 
out  in  the  Gibbs  specification  and  claims. 

The  only  way  that  the  claims  in  suit  can  be  held  valid 
is  to  limit  them  to  the  said  relays.  Unless  so  limited,  the 
claims  read  squarely  on  the  prior  art.  If  so  limited,  the 
claims  are  not  infringed  by  the  Old  Fawn  game,  or  by  the 
new  game  either. 
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2.  THE  OLD  FAWN  GAME  DID  NOT  EMPLOY  RE- 
LAYS OR  ANY  EQUIVALENT  THEREOF. 

The  old  Fawn  game  instead  of  using  the  relay  type 
electrical  circuit  employed  by  Gibbs  (which  was  well 
known  in  the  art  prior  to  Gibbs'  time)  employed  an  over- 
balanced switch.  By  this  simple  expedient  the  Appellant 
avoided  having  to  use  the  twenty-five  relays  of  the  Gibbs 
game. 

As  indicated  by  the  prior  art,  there  are  many  ways  of 
accomplishing  the  end-result  of  the  Gibbs  patent,  only  one 
of  which  ways  is  shown  and  claimed  by  Gibbs.  The  Ap- 
pellant used  a  different  means  for  accomplishing  illumina- 
tion of  his  indicator  lamps,  said  means  being  a  variation 
of  the  Nakashima  system. 

There  are  no  relays,  or  any  equivalent  thereof  in  either 
of  the  Fawn  games. 

3.  THE  OLD  FAWN  GAME  DID  NOT  INFRINGE 
ANY  OF  THE  GIBBS  CLAIMS  BECAUSE  AN  ES- 
SENTIAL ELEMENT  THEREOF  HAS  BEEN 
OMITTED. 

This  conclusion  follows  inescapably  from  the  facts  set 
forth  above.  It  is  felt  that  the  Trial  Court  in  finding  in- 
fringement of  the  Gibbs  patent  by  the  old  game  was 
clearly  in  error.  This  Court  has  confirmed  that  error 
without  substantial  comment. 
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D. 

All  of  the  Gibbs  Claims  in  Suit  Are  Invalid  Over  the 
Prior  Art  of  Record. 

In  reaffirming'  the  doctrine  set  forth  in  Klein  v.  City  of 
Seattle,  77  Fed.  200,  this  Court  in  the  more  recent  case  of 
Keszthelyi  v.  Doheny  Stone  Drill  Co.,  59  F.  2d  3,  13 
U.  S.  P.  Q.  427,  stated  as  follows : 

'*A  patent  must  combine  utility,  novehy  and  inven- 
tion. It  may  in  fact  embrace  utility  and  novelty  in  a 
high  degree,  and  still  be  only  the  result  of  mechanical 
skill  as  distinguished  from  invention  .  .  .  It  is  not 
enough  that  a  thing  shall  be  new  .  .  .  and  that  it 
shall  be  useful,  but  it  must  under  the  constitution  and 
statute,  amount  to  an  invention  or  discovery." 

1.  CLAIM  3  MERELY  DEFINES  A  SINGLE  UNIT  OF 
THE  GIBBS  GAME  WITHOUT  LIMITATION  AS 
TO  WHERE  THAT  UNIT  IS  USED  OR  HOW,  IF 
AT  ALL,  IT  IS  INTERCONNECTED  WITH  ANY 
OTHER  UNITS. 

From  the  statements  of  the  Trial  Court  it  is  apparent 
that  the  Court  was  confused  and  did  not  realize  the  above 
fact.  When  it  is  remembered  that  claim  3  has  no  relation 
whatsoever  to  the  method  of  interconnecting  a  number  of 
game  units  but  reads  on  a  single  game  unit  isolated  from 
the  balance  of  the  Gibbs'  disclosure,  it  is  readily  seen  that 
the  broad  construction  given  to  claim  3  by  the  Trial  Court 
makes  the  claim  read  directly  on  the  prior  art  patent  to 
Nakashima. 

If  claim  3  is  limited  to  relays  as  the  Patent  Office 
Examiner  very  clearly  thought  it  was,  then  the  claim  does 
not  read  on  the  Nakashima  patent;  but  by  the  same  token 
it  does  not  read  on  either  the  old  or  new  Fawn  games. 
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The  Appellee,  the  Court  below  anrl  this  Court  have  all 
chosen  to  give  claim  3  a  broad  interpretation  in  order  to 
find  infringement  of  the  old  Fawn  game.  By  this  inter- 
pretation claim  3  is  clearly  invalid  since  each  and  every 
element  thereof  is  met  by  Nakashima. 

2.  CLAIMS  6  TO  10,  INC.,  ARE  INVALID  FOR  LACK 
OF  INVENTION  OVER  NAKASHIMA  IN  VIEW  OF 
THE  COMPETITIVE  GAME  PATENTS  ISSUED  TO 
CHESTER,  PRINA,  HIGUCHI,  ETC. 

Claims  6  to  10  define  the  complete  Gibbs  aggregation, 
to-wit,  a  plurality  of  his  individual  claim  3  units  inter- 
connected in  a  manner  such  that  when  a  win  is  made  on 
one  unit,  all  of  the  other  units  are  immediately  discon- 
nected. This  concept  was  old  in  the  art  long  prior  to 
Gibbs  as  clearly  shown  in  the  above-mentioned  patents 
and  the  other  competitive  game  patents  discussed  in  Ap- 
pellant's Briefs. 

Since  prior  to  Gibbs  the  individual  units  were  old  as 
shown  by  the  Nakashima  patent  and  since  the  method  of 
interconnecting  a  plurality  of  these  units  in  the  manner 
claimed  by  Gibbs  was  old  as  shown  in  the  Chester,  Prina, 
Higuchi  and  other  competitive  game  patents,  it  certainly 
did  not  involve  any  invention  to  assemble  a  plurality  of  the 
Gibbs  individual  units  into  a  bank  as  recited  in  claims  6  to 
10,  inclusive. 

Consequently,  it  is  apparent  that  claims  6  to  10  are  in- 
valid for  lack  of  invention  over  the  prior  art  and  should 
have  been  so  held  by  the  Trial  Court.  It  is  submitted  that 
the  Trial  Court  committed  error  in  holding  the  Gibbs  pat- 
ent valid  and  that  this  Court  has  by  affirming  the  lower 
court  decision,  committed  the  same  error. 
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E. 

Claims  9  and  10  Are  Additionally  Invalid  Because  by 
Their  Terms  They  Describe  a  Game  Different 
From  the  One  Illustrated  in  the  Gibbs  Patent. 

This  subject  was  gone  into  thoroughly  in  Appellant's 
Briefs.  Even  a  cursory  reading  of  the  claims  and  a  com- 
parison of  them  with  the  disclosure  of  the  Gibbs  patent 
illustrates  the  correctness  of  the  above  statement.  Very 
obviously  claim  9  does  not  read  on  the  patentee's  own  dis- 
closure. As  a  result  thereof  claim  9  is  invalid  as  contrary 
to  the  statutes.  This  is  elemental  patent  law  as  set  forth 
in  Appellant's  Law  Points  in  his  Opening  Brief. 

It  is  believed  that  this  Court  will  wish  to  re-examine 
claims  9  and  10  to  ascertain  the  correctness  of  the  above 
statements. 

Conclusion. 

'  We  respectfully  submit  that  this  Court  by  its  adherence 
to  Rule  52(a)  has  reached  conclusions  on  all  of  the  issues 
mentioned  which  are  contrary  to  both  the  facts  and  the 
law  of  the  case.  It  is  consequently  urged  that  a  rehearing 
be  granted  herein  and  that  Appellant  be  granted  the  op- 
portunity of  further  briefing  and  arguing  the  points  which 
we  believe  clearly  show  the  Gibbs  patent  to  be  both  invalid 
and  not  infringed. 

While  the  matters  of  validity  and  infringement  by  the 
old  Fawn  game  may  be  said  to  be  controversial,  there  can 
be  no  real  controversy  with  respect  to  the  nezv  Fawn  game. 
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The  lack  of  infringement  by  the  new  Fawn  game  is  so 
clear  under  the  trial  court's  own  rulings  that  simple  justice 
requires  a  rehearing  in  this  case  to  permit  this  Court  to 
correct  the  inconsistency  in  the  decree  below. 

Respectfully  submitted, 

Robert  W.  Fulwider, 
Gerald  Desmond, 

Attorneys  for  Appellant. 


Certificate. 

It  is  hereby  certified  that  in  r.iy  judgment  the  foregoing 
Petition  for  Rehearing  is  well  founded  and  is  not  inter- 
posed for  delay. 

Robert  W.  Fulwider. 
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